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QUANTUM 1N BELLO LICEAT, 



[Lib. III. 



I. T?T qui bellum gerant, et quibus ex causis belligerare 
-Lj liceat vidimus. Sequitur, expendamus a quid quan- 
tumque in bello liceat, et quibus modis : quod aut nude speo- 
tatur, aut ex promisso antecedente. Nude, ex naturso primum, 
deinde ex gentium jure. Quid ergo natura liceat videamus. 
S*? : ?ffi! re **• * Pnmum, ut jam ante diximus aliquoties, ea qu» 
ad finem ducunt in morali materia, aestimationem intrinsecam 
accipiunt ab ipso fine : quare quse ad finem juris consequendi 
sunt ^necessaria, necessitate sumta non secundum physicam 
subtilitatem sed moraliter, ad ea jus habere intelligimur. Jus 
dico illud quod stricte ita dicitur, et facultatem agendi in solo 
societatis respectu significat. Quare si vitam aliter servare 
non possum, licet mihi vi qualicumque arcere eum qui eam 
impetit, etiamsi forte is peccato vacet, ut notavimus alibi: 
quia jus hoc non proprie ex peccato alterius oritur, sed ex 
jure quod mihi pro me natura concedit. 



• Quid quantumque in bello liceat] 
Bene Augustinus Epistola lxx. ad Bo- 
n\facium comitem : (Ep. 220 in fin. 
Edit. Benedict.) ut in ipsis bellis (si ad- 
huc in eis versari te opus est) Jidem te- 
neas, paeem quaras. Epiatola ccv. 
(189. § 6.) JEsto ergo etiam bellando 



pacificus. De justitia in beUo gerendo 
senranda dissertatio est egregia Belisa- 
rii ad milites apud Procopium Vandali- 
corum iv. (cap. 16.) Orosius libro vn. 
Ecceregibus et temporibus Christianis, 
qualiter bella civilia, cum vitari neque- 
unt, transiquntur. Idem de Theodosio : 



Chapteb I. OenercU Rules as to what is lawful in War by Natural 
Law ; and herein of deceit and falsehood [in War."] 

I. Wo have seen who may carry on war, and from what causes 
they may do it lawfully. It follows that we consider what is lawful 
in war, and to what cztent ; and this is to be considered oither na- 
kedly, or as depending on antecedent promise : and nakedly, first by 
Natural Law, and next by the Law of Nations. Let us then see 
what is allowed by Natural Law. 

II. 1 First, as we have already repeatedly said, the means which 
lead to an end in a moral mattcr receive their intrinsic value from 
the end : wherefore the steps that are necessary [to a lawful end], 
necessity being taken not in physical exactness but morally, we 
have a right to use. By Right, I mean Right taken strictly, such as 
implies a competenco to act in respect of society alone. Whorefore, 
if I cannot otherwise preserve my life, I may, by any force which I 
can uso, repel him who assails it, even if he be without fault ; as wo 
have elsowhere noted : because this right does not properly arise 
from tho fault of another, but from the right which nature gives mo 
for my own presorvation. 

2 Further, I may take possession of a thing belonging to another, 
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2 Quin et rem alienam, ex qua certum mihi pericultim vtct. aejm 
imminet, citra culps alienie considerationem invadere possum : »■ « »■ 
Don tamen dominus ficri (id cnim ad eum finem accommodatum 

non est) scd custodire, donec securttati raeae satis cautum sit : 

quod ipsum quoque tractatum est a nobis alibi. Sic rem ub. il ii. 

meam quam alius detinet eripero ei naturaliter milii jus cst : 

et si id diincilius, aliud tantundem valens: ut et debiti conse- 

queudi gratia : quibus es causis dominium quoque scquitur, sii-. i-. m*. 

quia alio modo liesa nequalitas reparari nequit. io. i.prima. 

3 - Sic ubi justa est punitio, justa ctiam vis omnis, sine qua 
ad pcenam veniri non potest : et omne quod pconsc pars cst, 
ut rerum corruptio pcr incendium aut alitcr, intra justum 
scilicet et qui pcccato respondeat modum. 

III. Sciendum secundo est: jus nostrum non ex solo 
belli principio spectandum, sed ct ex causis subnascentibus, 
sicut et in judiciis post litem contestatam jus sarpe parti novum 

unum aliquoil ab inilio vrbit tintidilai ulins ficri non possent, citra conneiio- 

btilvm pro/trant, lam pia ntceirilate nem ounm hnbcnl cum illo fine, aed ta- 

metptum, tam dirina filicitatc con/ec- mcn non sunt ei numero eflrum, nnsj 

tum, ubi ntc pugna gracem csdem, ntc natura sua, ndeoque perpctuo malm 

xidvria cruentam crracrit vllioncm. aiint, qnociimqiio conailio fiant Vldo 

(Cap. 21 et 23. Edil. Parit. 130G.) infra § 0, in fin. Plura Uiiimtu in 3So- 

1 Agitnr heic de reuua, quiE quidem tis nostria Uallicia. J. B. 



vithout consiiteration 
thoownor of it, (for 
that ia not a step euitablo to tho enii.l but lo kcep t tilt suffiinent 
provision is madc for my security : wi. ■ !i •.:<-■-• ti no liavo also eUcr 
where trcatcd. So bj Natural Law I lia*c .-. riglit to tako frnm an- 
other a thing of ininc which ho dutains ; and if that h too dilTicult, 
another thing of tlie samo valuo: and tlm liko 1 may do for tlio >- k-- 
of rccovoring a debt: and in this caso my owncrship also is conse- 
quent, bccauso the equality which has becn disturbcd cannot be re* 
■tored in any othcr way. 

3 So also whcn punishment is just, all force is just without 
which punishment cannot bo attnincd: nnd ercry thing which is part 
of the punishment, as tho destruction of propcrty by burniug or 
Otherwiso; that is, within just limits, corresponding to tho offenso. 

III. It is to be noted in the second placc, that thcse rights aro 
not only to bo regardcd with rofcrencu to the origin of tho war, but 
also with rcferonco to causes tubnasecnt, that is, growing up dnring 
Uie progreBs of tho war : aa alao in civil suits, aftcr the point in dis- 
pitte is dealt with, there oftcn arises a ncw right to tho party. Thua 
IhoM wbo join thenuelvce to the party which attacks mc, wbethcr as 

1—2 
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paritur. Sic qui se aggregant me impetenti, sive socii sive sub- 
diti, in se quoque jus tuendi me mihi porrigunt. Sic qui bello 
se miscent quod injustum est, prosertim si ipsi id injustum 
esse scire possunt ac debent, obligant se ad sumtus et damna 
resarcienda, quia culpa damnum dant. Sic qui bello sine pro- 
babili ratione suscepto accedunt, ipsi quoque poenre meritum 
contrahunt, pro ratione injustitire qusa ipsorum actui inest. 
De r<v v. Ita Plato probat bellum /meypi ov av o\ atnoi avay KaaOuxriw 
viro Twv avainwv aXyovvrwv oovvai diKtjv, aonec hx qux sonr 
tes sunt cogantur insontibus malo affectis poznas dare. 

IV. 1 Observandum tertio, b ad jus agendi multa conse- 
qui indirecte et extra agentis propositum, ad quro per se jus 
victd.Hb. non esset. In sui defensione quomodo id locum habeat ex- 
f*Lib.' ii.'c i. plicavimus alibi. Sic ut nostrum consequamur, si tantundem 
l<Lxxi9,' accipi non potest, plus accipere nobis jus est, sub obligatione 
56] tamen restituendi pretium ejus quod redundat. Sic navis pi- 

c^vi^plet ratis plena, aut domus latronibus, tormentis peti potest, etiamsi 
?] ' "" intra eandem navem aut domum sint pauci infantes, mulieres, 
aut alioqui innocentes quibus inde creetur periculum. Nec 
m vuu. reus est niortis alience, inquit Augustinus, qui suce possessioni 

Kpist. 154. 

b Ad jus agendi multa consequi in- quaratione lxxiii. art. 8. Molinam 
directe et extra agenti» proporitum] Vide tractatn secundo, disputatione cxxi. 
hac de re Thomam prima secunda*, 



allica or as subjecte, givo me a right of defending myself against 
them. So again thoae who mingle themselyea in a war which is un- 
just, especially if they may know and ought to know that it is unjust, 
become bound to make good the expense and damage, because they 
occasion damage with fault. Thus too, those who join in a war un« 
dertaken without a plausiblo reason, incur the desert of punishment, 
in proportion to the injustice which belongs to their act. So Plato 
approves a war carried on till those who are guilty are compelled to 
undergo penaltie» to the aatisfaction qfihe innocent who euffer by it. 

IV. 1 It is to be observed iu the third placo, that upon the 
right of thufl acting, many consequences follow indirectly and ex- 
traneously to the intent of the actor, to which of themselves he would 
not have a right. How this holds in self-defense wo have elsewhere 
explained. Thus in order to rocover what is ours, if we cannot take 
cxactly so much, we have a right to take more; under the obligation 
however of restoring the exci ss of value. Thus a ship occupied 
by piratos, or a house by robbers, may be battered to pieces, although 
thero may bo in tho ship or in tho house a few infants or women, 
or other innoccnt persons who may thus be put in danger. He w not 
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murorum ambitum circumduxit, si aliquis ex ipsorum usu 
[lege casu. J. B.] percussus intereat. 

2 Sed sicut antehac monuimus saepe, non semper ex omni 
parte licitum est quod juri stricte sumto congruit ; ssepe enim 
proximi caritas non permittet ut summo jure utamur. Quare 
etiam quse extra propositum accidunt, et accidere posse prsevi- 
dentur, cavenda erunt, nisi multo majus sit bonum quo nostra 
actio tendit, quam malum id quod metuitur, aut nisi in pari 
bono et malo multo major sit spes boni quam mali metus, quod 
prudentiae arbitrandum relinquitur : sed ita ut semper in dubio 
ad eam partem qu» alteri magis quam sibi consulit, ut tuti- 
orem, inclinandum sit. Sinite crescere xizania, inquit opti- *«"*■ * lii - 
mus magister, ne dum ea evellere vultis, evellatis et triticum. p^ 71 ^- 
Multos occidere et indiscretos, inquit Seneca, incendii et lSAj^ 
ruince potentia est. Docent nos historira quam scria poeni- aem ' c * *• 
tentia, Ambrosio monente, talem vindictse immodestiam Theo- 
dosius expiaverit. 

3 Nec si quid Deus interdum facit tale, id nobis in exem- 
plum trahendum est, ob plenissimum illud dominii jus quod ille 
in nos habet, nobis vero alteri in alterum non concessit, ut 



gutity of the death of another, says Auguetino, who hae walled round his 
ovm possessions, \f any one be injured or killed by the wallfalling. 

2 But as we have often warned the reader, that which is agreo- 
able to strict right is not always lawful in all respecte: for often 
goodwill to our neighhour docs not pcrmit use to use rigorous rights. 
Wherefore the evcnts which take place extraneously to our intent, 
and which we see to he likely, are to be provided against, except 
the good to which our action tends he much greater than the evil 
which is apprchended ; or ezcept, the good and the cvil heing equal, 
the hope of the good is much greater than the fear of the ovil ; a 
point which is to he left to the decision of prudence; with tho 
caution that we are always, in a douhtful case, to regard the interest 
of others rather than our own, as the safer course. Let the tarts grow, 
gays the best of Teachers, lest you pull up the wheat with them, So 
Seneca says that to cause conflagration and ruin, is to destroy many 
without distinction. We learn from history, with how gravo a remorse 
Theodosiufl, on Ambro8o's admonition, ezpiated such an unmeasured 
course of punishment, [when he had sacked Thessalonlca for a sedU 
tion, a.c. 390. Gronov.] 

3 And if God sometimes does something of this kind, we aro not 
to draw that into an ezample for us ; for he has unlimited dominion 
orer us, but he has not given us such dominion over others, as we 
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[Ln>. ii. c alibi notavimus. Et tamcn ille ipse Deus, bominum suo juro 
dominus, ob paucissimos bonos parcere solct quamvis magnae 
malorum universitati, et eo suam, qua judex est, sequitatem 
testatam facit, ut Abrahami cum Deo colloquium de Sodomis 
apcrte nos docet. Et ex his quidem generalibus regulis cog- 
nosci potest quantum in hostem liceat naturaliter. 

V. 1 Sed et queestio incidere solet, quid liceat in eos qui 
hostes non sunt, aut dici nolunt, scd hostibus res aliquas sub- 
ministrant. Nam et olim et nuper do ea re acriter certatum 
sciraus, cum alii belli rigorem, alii commerciorum libertatem 
defenderent. 

2 Primum distinguendum inter res ipsas. Sunt enim qu» 
in bello tantum usum habent, ut arma : sunt quse in bello nul- 
lum habent usum, ut quae voluptati inserviunt : sunt quae et in 
bello et extra bellum usum habent, ut pecunise, commeatus, 
c naves, et qu» navibus adsunt. In primo genere verum est 

Pnxmp. j. dictum Amalasuinthae ad Justinianum, in hostium esse partibus 
qui ad bellum necessaria hosti administrat. Secundum genus 

neBentf.vii. qucrelam non habet. Sic Seneca tyranno gratiam se relaturum 
ait, d si beneficium illi neque vires majores daturum est ad 

c Naves et qu& navibus adsunt] A- astes ad Aristophanis nubes et equites. 
thenis dv6ppt\Ta t id est, evehi vetita, [In Equit. Ters. 282. In Scholiis ad 
lina, utres, lignum, cera, pix. Scholi- Nubes nihii hac de ro : sed yoluit dicere 



Su. 



have elsewhere explained. And even God himself, who is the supreme 
Lord of moD, often spares the whole body, though large, for the sake 
of a few good men ; and thus manifests his equity as a judge ; as the 
dialoguo of God with Abraham concerning Sodom plainly shews. 

From these general rules we may see what is lawful against an 
enemy by Natural Law. 

V. 1 But the question ofton arises, what is lawful against those 
who are not enemies, or will not allow themselves to be so called, but 
who provide our enemies with supplics of various kinds. This haa 
been a point sharply contested, both anciently and recently; one 
party defending the rigorous rights of war, tho other, the freedom of 
commerce. 

2 In the first place, wo must make a distinction as to the things 
supplicd. For there are some articles of supply which are useful in 
war only, as arms ; others which are of no use in war, but are only 
luxuries ; othcrs which are useful both in war, and out of war* as 
money, provisions, ships and their furnituro. In matters of the 
first kind, that is truo which Amalasuintha said to Justinian, that they 
are of the party of the onemy who supply him with what is neces- 
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exitiuin communo, neque confirmaturum quas habet, id autetn 
est quod reddi illi sine pernicie publica possit : quod explicans 
addit: pecuniam quce aatellitem stipendio teneat non sub- 
ministrnbo ; ei marmora et vestes desiderabit, nihit oberit 
cuiguam id quo luxuria ejus instruitur ; militem et arma 
non suggeram. Si pro magno petet munere artifices scenat 
et quat feritatem ejus emolliant, libens offeram. Cui tri- 
remes et aratas non mitterem, lusorias, et cubiculatas, et 
alia ludibria regum in mari lascivientium mittam, Et 
Ambrosio judice, largiri ei qui conspiret ad veraua patriam non lii>. l m. a s 
est probabilis liberalitas. 

3 In tertio illo genere usus ancipitis, distinguendus erit 
belii status. Nam si tueri me non possum nisi quae mittuntnr c» r ". « 17. 
intercipiam, necessitas, ut alibi exposuimus, jus dabit, sed sub ["■* », &il 
onere restitutionis, nisi causa alia accodat. Quod si juris mei 
executionem rerum subvectio impcdierit, idque scire potueTit 
qui advexit, ut si oppidum obsessum tenebam, si portus clau- 
sos, ct jam deditio aut pai exspcctabatur, tcnebitur ille mihi 
de damno culpa dato, ut qui debitorem carceri exemit, aut 
fugam cjus in meam fraudcm instruxit: et ad damni dati 



sary in war. Tho sccond class of objects ia not a mattor of com- 
plaint. So Scneca saya tliat, he would do kindnesEos cvon to a tyrant, 
if the serrico so reudcrcd neithcr gavc him grcntcr power for the 
common mischief, nor confirmed tho powcr which hc had, but was 
onlj what might be given him without any public evil : / witt not give 
him money to pay ha latellitei; hut thcre u no reason why 1 should 
not furntsh hiin with marblei anil tapestriei for hii luxury, I will 
not tupply him with soldiers and armour; bat if lie pressingly aik* 
for stage-playeri who may loften hii diiposition, I wtll villingly give 
thtm. I would iwf send him ships of war, but J witt lend hiia ships 
of pUasnre, bargei, and otlier playthingi of khxgs who amuie them- 
telvet at lea. So Ambrose judgcs, that to giro money to him who 
U conspiring against his country is not a laudablc liberality. [Thia 
laat quotation bolongs to the flrst, not to tho second casc.] 

S In the tbird class, ohjccts of ombiguous usc, tlie state of tho war 
i> to bo conBidercd. For if I cannot defend myself cxcept by inter. 
cepting what !s Bont, necessity, aa elsewhero eiplained, givcs us a right 
to intorccpt it, but undcr tho obiigatlon of restitution, except thore 
bo cause to the contrary. If the supplios scnt impedo tho ciaction 
of my rights, and if he who scnds them niaj know this; as if I wora 
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modum res quoque ejus capi, et dominium earum debiti conse- 
quendi causa quseri poterit. Si damnum nondum dederit, sed 
siv. in rerb. dare voluerit, jus erit rerum retentione eum cogere ut de fu- 
i i*. turo caveat obsidibus, pignoribus, aut alio modo. Quod si 

prseterea evidentissima sit hostis mei in me injustitia, et ille 
eum in bello iniquissimo confirmet, jam non tantum civiliter 



e Publi&E significationes fieri) Vide 
exempla in bello communi contra<£gyp- 
tioB,Saraceno8,aiiosque,c. ult. de Trans- 
aciionibus, c. significavit, n. de JudaHs. 
Extravagante de Judans, c. copiostifl, i. 
Liber Consulatus maris editus eat lin- 
gna Italica, in quem relate sunt con- 
Btitutiones Imperatorum Graecia?, Ale- 
mani», regum Francorum, Hispanue, 
Sjriae, Cypri, Balearium, Venetorum, 
Genuensium, cujufl libri titulo cclxxiy. 
trafitantur hujus generis controversi» : 
ac sic definitur, si et navis et merces 
hostium sint, rem esse in aperto, fieri 
ea capientium : si vero navis sit pacem 
colentium, merces autem hoatium, cogi 
posse ab his qui bellum gerant, navem, 
ut merces eas in aliquem portum defe- 
rat, qui sit suarum partium, ita tamen 
ut vectur» pretium naut» solvatur. Si 
contra navis hostilis fuerit, merces vero 
aliorum, de nave transigendum : aut, si 
nolint vectores transigere, cogendos ut 
cum navi eant in portum aliquem par- 
tium capientis, et ut capienti solvant 
pretium quod pro navis usu debebatur. 
Apud Hollandos anno clo cccc xxxvm. 
cum bellum ipsis esset cum Lubeca aliis- 
que civitatibus ad mare Balticum et Al- 
bim sitis, frequente senatu judicatum 
est, etiam in hostium navibus repertas 
merces, quas aliorum esse constaret, in 
praedam non cedere; idque ibi pro lege 



deinceps habitum est. Sic et Dani» rex 
sensit, cum anno olo Io xcvn. ad Hol- 
landos eorumque federatos legationem 
mitteret, qua libertatem navigandi mer- 
cesque ferendi in Hispaniam, cum qua 
Hollandi bellum gerebant acerrimum, 
suis vindicabat. Apud Gallos libertas 
mercaturam exercendi pacatis populis, 
etiam apud eos qui Galli» hostes essent, 
semper permissa; et quidem adeo indis- 
crete, ut hostes ssape sub alienis nomin- 
ibus res suas occultarent; ut apparet ex 
edicto anno cIoIoxliii. capite xlii. 
quod tralatum est in edictum anni clo 
Iolxxxiv. et sequentia. JJs edictis 
diserte cavetur, ut Gallorum amids 
liceat belli tempore ezercere mercatu- 
ram, dummodo suis navibus, suosque 
per homines, navesque ac merces, quo- 
cumque visum ipsis esset perducere, 
dum ne merces eae sint belliinstrumenta, 
quibus res hostium fovere velint : quod 
si fiat permittitur Gallis talia belli in- 
strumenta sibi sumere, penoluto sdquo 
pretio. Hic duo notanda, his legibus 
nec belli instrumenta in pnedam ces- 
sisse, multo magis ab eo periculo abfu- 
isse merces innoxias. Non negem aliud 
jus uBurpasse interdum septentrionis 
gentes, sed varie, ex usu magis tempo- 
rum quam ex sBquitate perpetua. Nam 
cum AngU beUorum suorum obtentu 
Danorum commerda impedissent, na- 



bosieging a town, or blockading a port, and if surrender or peace were 
ezpected ; he wili be bound to me for damagee ; as a person would who 
liberates my debtor from prison, or assists his flight to my injury ; and 
to the extcnt of tho damage, his property may be taken, and owner- 
ship thereof be assumed for the sake of recovering my debt. If he 
have not yot caused damage, but have tried to cause it, I shall have a 
right, by tho retention of his property, to compel him to giye security 
for the future, by hostages, pledges, or in some other way. But if, 
besides, the injustice of my enemy to me be rery evident, and he con- 
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tenebitur de damno, sed et criminaliter, ut, ia qui judici immi- 
nenti reum manifestum eximit : atque eo nomino licebit in eum 
statuere quod delicto convenit, secundum ea qure de pcenia 
diximus ; qttaro intra eum modum etiam spoliari poterit. 

4 Et has ob causas solent a bellum gerentibus "pnblicas 

ot Ilollandi tocHqne eoram cnm Lnbe- 
cennbu» toditque eornm fecero anno 
clolacxm. ne nnt bi aut QU hoetium 
eubditoe intra suos finee mercari per-- 
mitterent, aut hostei pecunla, milite, 
naiibm, Tictn jurarent : et poaterina, 
»nno tcilicet cla Ioc xxtii. inter Suedin 
Daniaique rege» conTenit nt Danui im- 
pediret omnera mercatum cam Dantis- 
canit Bnedi bostibui, ted nec ed alloe 
Suedi hoifei mercet ullai per fretum 
Cimbricuni Ire aineret, pro quo rex Da- 
nl» alia sibi Ticiaslm commoda etifntla- 
tui eat : aed hnc aunt pacta specinlia e 1 
quibui nihil iiiferri potest quod omnes 
obliget. Nnm et illud in scriptie auia 
diiere Germani, non omnes pactie iner- 
cea prohiberi, ted eaa qu» jn Angliam 
semcl Importataj aut in Anglias compa- 
ratm eaaent. Neque Tero aoli Germani 
Anglia cnm lioste suo commerciaTetan- 
tibuacontradixere. EtiamFolonlamiuo 
legnto conqueata est jue gentium imml- 



cni, mutata quamvia cauta, nomen man- 
ait adueque tempora Guilielmi ejua qni 
atu-pem nunc regnantem in Anglia fun- 
darit, ut notarit rir magnm fidei Thu- 
anoa in historia annl cIsIolxxxtx. 
Bnranm ab Eliaabetha, tapientitiim» 
Anglin regina, miaii anno olalaiiXXT, 
ad BataToa Wilhelmu» Winteru» ex or- 
dine eqneatri et Bobertua Beaiu» regio 
oonailio ab epialolia, qni oslenderent 
ferre Angloa non poaas, qnod Bataii, in 
Ipao atstu belli in Hispanoi, nares An- 
glomm ad Hispanicoi portua Tectaa de- 
tentaannt. Narrat Beidnnus In flitto- 
rta Batarica (pag. 17. Teri. I./itin. D. 
Voii.) annodalDLXXT. et Brittnou» 
Camdenna anno lequento: (pag. 273 
Ed. Elstvir.) Cum Toro Angli, et ipai 
Iliapania hoatee facti, Gennaniaa cirita- 
tibut jue in Ilitpaniam navigandi turba- 
reut, qnam id non certo jure fecerint, 
apparet ex acriptia adTeraariie gentia 
utriuaqne, dignla lectn ad noacendam 
hanc controTeraiam, Etnotandom.An. 
gioa in auia acriptia ipaoi id agnoacere, 
cnm duo maiime pro aoa afferunt canaa, 
et belli inatrumenta fniiae quaj a Ger- 
mauia In Hiapaniam deferehantur, et 
paotlonea Teterea inlercedere quo minua 
id fieri liceret: qualea poatea pactionea 



uellum ipaia cnm Ilii 
agitandi libertaa adimeretor, nt in anno 
cIj Ia3.CYii. narrant memoratl jam no- 
liia Camdenua et Beidanos. (Cambden, 
pag. 603, li itqq. Beid.pag.372, etitqq.) 
Galli rero pott pacem Verbinlanam cum 
Hiauano factam, Eliiabetha Anglin re- 
gina ln bello peratante, rogati ab An- 
glia ut narea Gallicaa in Hiapaniam 



firm him in a most unjust war, he will then bo bound to mo not only 
ciTiOy, for the dtkmnge, but alao criminnlly, as bcing one who protectB 
a manifest criminal from the judge wbo Ib about to inflict punisbmont : 
and on tbat ground it will be lawful to takc such mcasurea ngaiiiat. bim 
a> are auitable to the ofTease, aecording to the principles laid down 
in Bpoakiog of puniahment; and tbcrefore to that extcut he may be 
■nbjected to spoli&tion. 

4 On thti account, belligerents* commonl; isnue monifoetos to other 

e There are examplea of rulea on thia aubject in the Koman Luw. [See the 
•jtMtationa.] In modern time», the booh ComolalQ dtl JbTore waa publiihed in 
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Bignificationes fieri ad alios populos, tum ui de jure causae, 
tum etiam ut de spe probabili juris exequendi appareat 



euntes excutere liceret, nequis forte 
beUicus paratus occultaretur, concedere 
ne hoc quidem voluere, dicentes obten- 
tum rapinis et commerciis turbandis 
qnaeri. Et eo federe qnod Angli cum 
Hollandis eorumqne sociis anno clo Ido 
xxy. pepigere, id quidem convenit, ut 
rogarentur cetera? gentes, quarum in- 
tererat magnitudinem Hispanicam in- 
fringi, ut et ip&ee vetarent cum Hispanis 
commercia, sed, ai ultro id non face- 
rent, placuit inspici navea num qnid 
bellioi instrumenti ferrent, sed ultra 
neque navea neque merces retentari, 
aut quicquam pacatis noceri eo nomine. 
Atque evenit eodem anno ut Hambur- 
genses quidam in Hispaniam irent nave 



maxima ex parte onusta apparatu belli- 
co, qui ipse quidem apparatus ab An- 
glis vindicatus est, sed ceterarum mer- 
cium persolutum est pretium. Galli 
autem, cum ab Anglis naves Gallicte in 
Hispaniam euntes in nscum raperentur, 
ostenderunt pati se id nolle. Bene ergo 
dictum a nobis, signifioationes publicas 
requiri, quod et Angli ipsi ita sensere ; 
a quibus £act» significationis talis ex- 
emplum est apud Camdenum circa an- 
num cloloxci et cloloxcvin. Ne- 
que vero talibus significatiouibus semper 
paritum, sed distincta tempora, causae, 
loca. Anno enim cIooccclviii Lu- 
becensis civitas significationi a Dantis- 
canis sibi factae, ne cum Malroogensibus 



nations, to make known both the justice of tho causo, and also the 
probable hope of exacting their rights. 

[The note of Grotius respecting the eases in which the rights of 
belligerents against noutrals had then been enforced is so important, 
that I will give tho substance of it bclow. I may observo that the rules 
which he has here laid down agroe with tho Rules of International 

Italian, and contains the constitutions of the Emperors of Greece and Germany, the 
king8 of the Franks, of Spain, Cyprus, the Balearic Isles, of the Yenetians, and of the 
Genoese. In Title 274 of this book, controversies of this kind are treated ; and the 
rule given ia this, that if the ships and the lading both belong to the enemy, the 
matter is plain, and they become the property of the captors. If the ship belong 
to a neutral, the goods to an enemy, the belligerent may eompel the ship to go into 
a port of his own, paying the navigators for the freight If, on the other hand, it 
is an enemy's ship, with the goods of a neutral, the ship is to be ransomed, and if 
the navigators refuse this, they may be taken into a port of the captors, and the 
eaptor must be paid for the use of the ship. 

In the year 1438, when the Hollanders were at war with Lubeck and other 
dties on the Baltic and the Elbe, they decided in fuU Senate, that goods of neutrals 
found in the enemy's ships were not good prize, and that law was afterwards main- 
tained. So also in 1597, the king of Denmark judged, wben he sent an embassy to 
the Hollanders, and their allies, asserting for his subjects the right of carrying 
goods into Spain, with which the Hollanders were then in fierce war. The French 
always permitted neutrals the right of carrying on commerce with those who were 
the eneraies of France ; and so indiscreetly, that their enemies often covered their 
goods with neutral names; as appears by an edict of 1543, chap. 42, which was 
oopied again in an edict of 1584, and the following year. In those edicts, it is 
plainly declared that the friends of the French shall be allowed to carry on com- 
merce during war, provided that they do it with their own ships and their own 
men ; and that they may land where they please, provided the goods are not muni- 
tions of war ; but if these are carried, it is declared to be lawful for the French to 



Cap. I.] REGULfi OENERALES EX JURE NATUR.cE. 11 

5 Hanc autem quiestionem ad jus naturce ideo retulimua, 
quia ex historiis f nihil coroperire potuimus ea de re jure vo- 

et Memelensibui Dnntisci hoatiboj n 
caturam eicrceret, parendum non c 

jnil. Keque mngis pnruere Hollnn 









ipsis 



dennntiarent, nt u Duni 
boat.es tum habebnnt, commercio nbsti- 
□eretur. Anno Tero cloloxin. quo 
tempore inter Suedos Danosque bella- 
bntur, cum Danus AnsUticns civitates 
rogasset no cum Suedia eommercin ha- 
berent, quadam civitatcs amicitia ipsina 
indigentes morera geuere, aliai non 
item. Hollandi, bello ardente intcr 
SoedUm et Polonia: regem, nunquam 
paui mnt ribi aut bujui aut illius gentis 
commercio interdici. Gallia autcm tem- 
per rcddidcre naves quna ab Ilispania 



aut in Hiapaniam, IpsU 
tonc hostiiem, euntes Hollandica» navea 
interceperant. Vide Ludoitcj Servtnl 
ndrocnti quondam rrgii orationem habi- 

burgeniium. Verum iidem Batavi Dun- 
quercam, ad quam claaiem habebant, 
ab Anglia merces inferri non aUerunt: 
quomodo Dantiseani anno cIocccclt. 
Batarie denuntiarunt, nequid in urbem 
Uegiomontanam inferrent, narrante 
(Inapare Schutrio in Iliituria Pruiiica. 
Adda Cnbetum decisione XUII. nnm. 3. 
et Serapliinum de Freitaa in libro de 
Juilo Imperio Liuilaaorum Aiinlico, 
ubi complures adducit alioH. 

' Xihil eomnerire poluinuu ta dt rt 



Law, as laid down by modern autliors : namelj (bco E. II. 1087, 1086), 
That Neutrals hayo no right of earrylng Munitioia of War, (Grotius's 
flrst class of Bupplics, called Contraband of War,) to ont) of the 
bclligcrents; and that they have no right of carrying anything to o, 
place in a ttale of Bloekade.] 

B We havo rcforrcd this qucstion to Natural Luw becauae wq hava 



I do not denj that the northern nations asscrted other rules, bnt TarloualT, and 
rather for an occasional porpose tlian m a permnnent rule of equitj. For when 
the EnglUh, under pretence of their wars, had interfered with the DunUh com- 

Danes imposed a tribute on Efiglnnd, which, under the name of tbo Danes' penny, 
remained, though tho alleged reason was clmnged, to the time of WUIiam tbo Con- 
qneror, the founder of the present djunsty in Englnnd, os Thuanus notea in the 
hiitorj of 1589. Again, Elimbctli, the sagacious quccn of England, sent in 1575, 
Sir William Wlnter, and Robert Beal, secretarj of slute, to IloUand to compUlu 
that the English could not nllow the Dutch, in the heut of tbo war, to detain, aa 
thej had done, EngHsh ahips bound to Bpnntsh porta. So Reidan relatea in hU 
Batarian hUtorj, at the jenr 1575, and Cnmdcn, at the following jear. But when 
the Engliah had themseltes gone to war witb tfao Spanish, and interfercd wilh tha 
right of the German cities to sail to Spain, how doubtful the right was bj which 
thejdid tbU, appeara from the adTerae argumenta of buth uations, whfcta deserre to 
be read for tbe purpoee of undentanding tbla controversj. And It maj be noted 
that the Engluh themsalres acknonledge thU ; aince tfae two maln argumenta 
which tfasj nllege are, thnt what tha Germans carried into Spain were munitioni 
of war, and tfaat thera were old comentlons which proltibited such au aet. And 
eonientiona of thU klnd were made hj the HolUndera and thelr alliea, with the 
Lnbecltera and thelr allics in tfae jear 1613 j to the effeot that ncither partj ahoold 
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Foiyb.i.83. luntario gentium esse constitutum. Romanos qui Carthagi- 
niensium hostibus commeatust attulerant, ipsi Carthaginienses 
aliquando ceperunt : eosdem iidem Carthaginienses repetenti- 

piut DemH. jj^ R om anis reddiderunk Demetrius cum Atticam teneret 
exercitu, jamque vicina oppida Eleusina et Rhamnuntem cepis- 
set, Athenis famem facturus, navis frumentum inferre parantis 



jure voluntario gentium esse constitutum] 
Multa hujus qusastionis habet vir doc- 
tissimus Johannea Meursius in Hittoria 
Danica, libro i. et n. Ubi videbis Lu- 
becenses et Imperatorem esse pro com- 
merciis, contra ea Danos. Vide et 
Crantxium Vandalicorum libro xiv. 



(cap. 29.) Thnanum in dicto anno 
cIoIolxxxix. libro historiarum xcvi. 
Camdenum, praeter jam dicta loca, in 
anno cIoIolxxxix. et cloloxcv. 
Ubi iUa inter Anglos et Germanos, quos 
Ansiaticos vocant,controversia tractatur. 
E Et magistrum et gubernatorem 



not been able to find in history' anything on the subjoct as deter- 
mined by Inatituted Law. When the Romans carried provisions to 
the enemies of the Carthaginians, they were sometimes taken prisoners 
by the Carthaginians, and then given up by the Carthaginians to the 
Bomans on being demanded. When Demetrius held Attica with an 
army, and had taken Eleusis and Bhamnus, neighbouring towns, in- 

permit the subjects of an enemy to traffio in their country, nor should assist the 
•nemy with soldiers, ships or provisions. And afterwards, in 1627, a convention 
was made between the kings of Sweden and of Denmark, to the effect that the 
Danes should prevent all commerce with the Dantzickers, the enemies of the 
Swedes ; and should not allow any merchandize to pass the Sound, to the other 
enemies of the Swedes ; for which terms the king of Denmark stipulated in turn 
certain advantages to himself. 

But these were special conventions, from which nothing can be inferred whioh 
is blnding upon all. For what the Germans said in their declarations was, not 
that aU merchandixe was prohibited by this convention, but that only which was 
once carried to England or made in England. Nor were the Germans the only 
party who refused to acknowledge the doctrines of the English, forbidding com- 
merce with their enemy. For Poland complained by her ambassador that the 
Laws of Nations were infringed, when, on account of the English war with Spain, 
they were deprWed of the power of trafficking with the Spanish ; as Camden and 
Reidan mention under tbe year 1597. And the French, after the peace of Vervins 
with Spain, when Elizabeth of England persisted in the war, being requested by 
the English to allow their ships going to Spain to be visited, that they might not 
privily carry munitions of war, would not permit this ; saying that the request, if 
granted, would be made a pretext for spoliation and disturbance of commerce. 

And in the league which the English made with the Hollanders and their allies 
in the year 1625, a convention was indeed made, that. other nations, whose interest 
it was that the power of Spain should be broken, should be requested to forbid 
commerce with Spain ; but if they would not agree to this, that their ships should 
be searched, to see whether they carried munitions of war; but that beyond this, 
neither the ships nor the cargo should be detained, nor that any damage should be 
done to neutrals on that ground. And in the same year it happened, that certain 
Hamburghers went to Spain in a ahip laden for the most part with munitions of 
war; and this part of the lading was claimed by the English ; but the rest of the 
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s et magistnim et gubernatorcm suspendit, atqne eo modo 
detcrritis ceteris potitus urbe est. 

VI. 1 Modum agendi qaod attinet, vis ac terror mazime 
propria bellorum. An et dolis uti lice&t qweri solet. Nam 
Homerus quidem dixit hosti nocendum : 

a *H BdXo), iji Plji, r) afifyaiar, ijl Kpv<fnj&6r. 
Siro dolo, aeu ri mnnifesta, clamre, palamve. 

nupenJit] Non muUnm dissimile est iaspomif Boiphoro, qui obnrvarent li 
quod de Pompeio narrnt Plutarchua in qui mercatontm in Borphorum nacit/n. 
Mtihridatici Beili llittoria : t-rirrriKe rent : depreheniii pama mori. (Fag. 



tending to reduce Athena by famioe, and when a ohip attemptod to 
iotroduce com into tbe city, he hung the captain and tho pilot of the 
ship, and thua, deterring othera, becamo mastcr of the city. 

VI. 1 As to tho modc of acting in war, foree and terror are the 
appropriate meana. Whether it is allowablo to uao etratagom also, ia a 

lading wns paid for. But the French, when French ships going to Spain wera 
confiacated bj tho English, ihewed that thay wonld DOt tolerate tbis. Tberefore 
ws haTe rightly inid thnt public declarations are roquirod. And thif the Englisb 
themselTos ■« the necessitj of. For they mads anch pnblic declaration in 1S91 
and 1608, u we aee in Camden. 

Nor hare such declarntiona always been obejed, but tlmet, cauaea, aud placea 
hare been made grounde or diatinctiona. In 1458 the citj of Lubeck refused to obej 
a notice giren to them bj tha Dantzickers, that thej were not t" trade with tbe 
peopleof Malmoge and Mamel. Nor did the Hoilandera in 1651 obey, when the 
Lubecke» gare tbein notice to abstaiu from traffic wlth the Danes with whom 
thej were then at war. In the year 1523, when there was a war between Sweden 
aod Denmark, when the Danea had asked the Uanseatic citiee not to hare com- 
merce with the Swedee, aome of the cities who had need of their friendahip con- 
formed to this, but othera did not. Tho Hollandera, wben war waa raging 
between Sweden and Poland, nerer allowed their commerce with either nation to 
be interdlcted. Tbe French alwayi restored the Dutch shipa which thej took 
ajtber going to or coming from Spain, theo at war with them. 8ee tbe pleading 
of Lonis Serrinne, held in 1SD3, in the case of the Hamburghers. But tha aame 
Dnteh did not allow the Engliah to carrj merchandiie into Dnnkirk, befbre which 
thejhad o Heet; aa the Dantiickera in LtfS did not allow the Dutch to carrjanj- 
thing iuto KHnlgaberg. [See the authoritiea. 

Bee also the aubeeqnent views entertained on thla «ubjeet, E. M. 1085— 1031, 
and tbe autboritict tbere qnoted.] 

[Grotius's note.] ' Thcre ia mnch on thia subject !n Menraiuaa Daniih Hii- 
tory, B. i. and n. There you will «ce that the Lubeckers and the Emperor ara 
for commerce, the Danea agaiuit it. Alao aee Crantilua, Thnanna, u quoted, 
t amden, bealdei tha paaaagei alreadj qnoted, on the yeara 1589 and 1595 ; wtere 
tbat controrenj between the Engliih and thoie Gennana wbom thej Ckll tha 
Ilause towna !■ treated of. 



14 QUANTUM IN BELLO LICEAT, [Lib. III. 

Et Pindari est (Isthmiac. iv. 82) : 

Xpfj de irav ep- 

dorr apavp&arai rov *\Qp6v. 

Quidris agendo scilicot hostica 
Dolenda vis est. 

Apud Virgilium [JEneid. ii. v. 300] quoque dictum illud, 

Dolus an virtus quis in hoete requirat ? 

sequitur ipse 

Ripheus, ju8ti86imus unus 
Qui fuit in Teucris et servantissimus sequi. 

Et legitur hoc ipsum imitatus sapientire nomine nobilissimus 
jjuttrch. in Solon. Silius in rebus Fabii Maximi : 
^*^-» Exin tfrtuti piacuit dolus. 

2 Apud Homerum Ulysses viri sapientis exemplum, ple- 

nus ubique fraudium in hostem : unde Lucianus regulam elicit, 

VagjphOQ- laude dignos qui hostem fallunt. Nihil utilius in bello dolis 

^safr Xenophon dixit, et Brasidas apud Thucydidem proclaram 

tetdere imprimis laudem esse ex h belli furtis: et apud Plutarchum 

equeet* c. 5. * . A 

£ib"v c.9 Agesilaus hostes decipero et justum et licitum esse. Polybius, 
wuLApoph. q UaB yj fi un |j j n bello minoris censenda, quam qu® ex occasione 
pbiyb.fz.9. e j. j j . e ^ ex eo gjjjug Corvinum sic inducit loquentem : 

Lib. v. 1. 100. * 

'Bellandum est astu : levior laus in duce dextra. 
Atque ita censuisse ipsos illos severos Laconas notat Plutar- 
ntuareeu. chus, ac majorem etiam victimam ab eo immolatam, qui dolo, 

i. ven. 295, 200. Habet Auctor e Sto- tius, quem citat Serrius. [Vide Nonium 

beeo, Serm. lii. pag. 365. ubi Antigono Marcellum, toco Furtum, pag. 310. Ed. 

tribuitur. J. B. Mercer.] 

* Bellifurtis] Ita et Virgilius loqui- * Bellandum est astu] Muhammedfs 

tur JEneidos xi. (yers. 515) et Sallus- dictum aimile : elharbu Hudiatum, id 



common question. It is assumed that it is, by Homer, Pindar, Virgil, 
Solon, Silius. [See the passages quoted.] 

2 Ulyssos in Homer, the example of a wise man, is full of strata- 
gems towards the enemy ; and Lucian praises those who deceiro the 
enemy. Xenophon said that in war nothing was so useful as deceit; 
so in Thucydides, Brasidas ; and in Plutarch, Agesilaus. Polybius and 
Silius say that in war fraud is better than force ; so the sevore Lace- 
dsemonians thought, as Plutarch says : and so he praises Lysander and 
Philopemen. So Ammianus. 

3 The Roman Jurists call it good deceit (bomu dolus) which a 
man practises against an encmy, and say that it makes no difference 
whether any one elude the enemy by force or by fraud. So Eustathius. 
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quam qui aperto Marte rem confecisset. IJem L Lyaandrum 
magni fitcit atraraK "ra iroWa ounroiJciAXoirra roi) iroXepov, ~ t i f*'- ■*■ 
pleraque betti dolis variantem. Et in Philopoemenis laudibua 
ponit, quod Cretensitim disciplina institntns simplicem illum ac iii.»i 
generosum bellandi morem dolia ac furtis miscuissct. Ammiani 
est: nullo discrimine virtutis ac doli, prosperos omnes lau- Ub. i*U. b. 
dart debere bellorum eventus. 

3 Jurisconsulti Romani bonum dolum vocant, si adversus ^^^Ji 
hostem quis machinaretur : et ttlibi, nihil interesse vi quis an £■ *j*"- *?■ 
fallacia potestatem hostium evaserit: coXoc oil ^eKToj, ofo 
o TpanujTiKOf notat ad Iliados o Eustathius. Inter Theologos 
Augustinus : cum justum bellum suscipitur, vi aperta pugnet o*w*. *■ 
quit aut ex ituidiis, nihil ad justitiam interest. Et Chrv- ™«{- «jE 
sostomus, maxime laudari imperatores qui fraude victoriam jjj^/^n. 



4 Sed nec desunt Bententise quee suadere ridentur partem 
contrariam, quarum nonuullas infra adferemus. Quawtionis 
hujus definitio pendct ex eo, an dolus in genere sit semper 
malorum, in quibus locum habet non esse facicndum malum 
ut eveniat bonum, an ez iis quas vitium non habent universa- 
liter ex suapte natura, sed quibus accidere etiam potest ut 
bona sint. 

VII. Notandum igitur, dolum alium consistere in actu 
negativo, alium in actu positivo. Doli vocem etiam ad ea 
quio in negativo actu coasistunt extendo, Labeone auctore, £ 

idiii comitatum te ortrndit, 

' Lyiandrum] Ki Sullun cromparat 
riutorchus, in cujui nninio leonero esaa 
et Tulpem dicenat Carbo, (pag. 469 f.) 



Among the Tbeologiane, Augustine saye tho same ; and Chryfjoitom, 
that the generaln who had conquerod by deccit wcre most praiied. 

4 But thore are not wanting opinions which bear tho other way, of 
which wo will aililucc aome. Tho determination of this question 
depends on this, whether deccit in its kind bo always a bad thing: if 
SO, we aro not to do ovil that good may comc : or whetber it be a thing 
of that kind which is not uniTorsally bad by its nature, but which may 
happon to bo good. 

VII, It is to bo noted, therefore, thiit deceit may be of two lcinds, 
aa it consists in a negatire or In a poiitiro oct. I eitend the term 
dteeit to ncts of a negativo kind, on the authority of Laboo, who 
refers the act to deeeit not evil, when auy ono by dissimnlation 
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qui ad dolum sed non malum refert, ubi quis per dissimulatio- 

nem tuetur sua yel aliena. Haud dubie crude nimis a Cicerone 

ne ojic iii. dictum s est: ezo omni vita simulationem dissimulationemque 

tollendam. Nam cum nec quse scias, nec quse yelis omnia 

aperire aliis tenearis, sequitur ut dissimulare quaedam apud 

quosdam, id est tegere et occultare, fas sit. Licet, inquit 

i^ti^ 'Augustinus, veritatem occultare prudenter, sub aliqua dis- 

r^Tart.! eimulatione. Et m necessariam hanc omnino atque inevitabi- 

\ 7L «ts. l em » his prsBsertim quibus respublica commissa est, non uno 

b^JTi^ loco fatetur ipse Cicero. Exemplum ad hanc rein insigne 

e.il*Lx. praebet Jeremise historia capite xxxvm. Is enim propheta a 

$L KaiES, rege interrogatus de obsidionis eventu, apud proceres, regis 

postulatu, hoc ipsum prudenter occultat, aliam interim causam, 

nec falsam tamen, colloquii adferens. Et huc quoque referri 

TWL9. P otest V 10 ^ n Abrahamus Saram sororem, id est, ex usitato 

£irup. Mta ' tum l°4 uen< U more, propinquam consanguineam vocat, matri- 

monium dissimulans. 

VIII. 1 Dolus qui in actu poedtivo consistit, si in rebus, 



* Vide, quae diximus ad Pdfendor- 
fiqm, De Jure Nat, et Geni. Lib. iy. 
cap. i. § 9. not. 5. alterins Editionis. 
Auctor ipse postea § 9 Ciceronem in- 
ter eos ponit, qui non omne falsiloqui- 
um malum esse putarunt. J. B. 

1 AugutHnut] Et in v. Psalmum ver- 
siculo: perdet omnet. Aliud ett mentiri, 



aiiud ett verum oecultare. Citatur cau- 
sa xxii. quaestione ii. cap. 14. 

■ Necettariam hanc omnino atque 
inevitabilem] Vide Chrysostomum pri- 
mo de Sacerdotio. (§ 63. et teqq. Ed. 
Bengeh) 

■ Abrahamut] Veritatem voluit ce- 
lariy non mendacium dici. Augustinus 



defends his own or anothert goods. Undoubtedly Gicero spoke too 
generally, when he said that simulation and dissimulation are to be 
entirely remoyed from our scheme of life. For since we are not 
bound to disclose to others all that we know or ail that we wisb, it 
follows that we may dissemble, that is, conceal and keep secret, some 
things from some persons. As Augustine says, It is law/ul to conceal 
in prudenee the truth under a certain ditsimulation. And Cicero bimself 
repeatedly acknowledges that this ifl necessary and inevitable, especi- 
ally for those who hare to administer public affairs. We have an 
example of this, Jeremiah, chap. xxxviii. 24, 25 ; where the prophet, 
having been consulted by the king as to the evont of the siege of the 
city, gave to the princes another reason for the conference. And of 
the same kind was Abraham's dissembling that Sarah was his wife. 

VIII. 1 Deceit which consists in a positive act, if it be perpe- 
trated by things, is callod simulation, if by words, a lie. Some lay 
down this distinction between these two, that they say that words are 
naturally the signs of notions, but that things are not so. But the 
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simulatio, si in sermone, lncndacium yocatur. Quidam inter 
hcoc duo hanc constituunt difierentiam, quod dicant vocea 
naturaliter signa esso intellectuura, rcs non item. Sed contra 
verum cst, voces natura ipsa et citra liominum voluntatem 
jiihil sigtiificarc, nisi forte vox sit confusa ct arapOpos, qualis 
in dolore, quro ipsa rei niagis appellatione venit quam locu- 
tionis. Quod si hoc dicatur, hominia naturam hanc esse pecu- 
liarem supra animantes ceteras, ut conceptus animi possit 
aliis indicare, et ad eam rem voces repertas, vorum quidem 
dicitur : scd addendum est, non Bolis vocibus tale fieri indi- 
cium, "sed et nutibus, ut apud mutos, sive illi nutus aliquid j~ 
habent cum ro significata commune ipsa natura, sive tantum •" 
ex instituto significant : quibus nutibus parcs sunt notie ill» 
qum non voces lingua figuratas Bignificant, ut p Paulus juris- ^ 
consultus loquitur, sed res ipsas, sive ex aliqua convenicntia, " 
ut notro hierogl yphic», sive mero arbitratu, ut apud Sinenses. 
2 Alia igitur bio adhibenda distinctio est, qualem adhi- 
buimus ad tollendam ambiguitatem in voce juris gentium, 

P Paulia juriieomultui laquitur] 
Xon figura, idquit, literaruni, ted ora- 

quatemii placuit non minui valere quod 
teriptura quam quod vocibut lingua fi- 

guratis lignificaretur. YaJde philoio- 
uliiie diiit placuit, nt osteaderet luec 



S"Ai 



qunttone I 



■> Sed cl nutibut] Plinioj de JEthi- 

Lin gente libro vt. 30. Quibutdam 

< termonc nutui motuiquf jneinbrorum 

Vide c. tuie fraternitsli, 25. dt 



contrary is true, that words, by nature, and eitraneously to thc will of 
nian, have no signifieation ; excopt inarticulate sounds, as of grief; 
which, however, nmy rather bo called actions than words. But if it be 
said that this is tho peculiar nature of roan, that he can convey tho con- 
ccptions of his mind to other mcn, and that words were invonted for 
that purposo ; thia is truly said ; but tbcn it ought to bo ndded, tliat 
such indications aro not uiade hy words alone, but also by nods, as 
among dumb persons, whothor thoso nods havo by thcir naturo any- 
thing in common with the thing signified, or havc their signiHcation 
by institution. And of tho samo naturo with these nods, aro those 
writton characters wbich do not cxpresa worda os they are pronounced, 
but things ; whether in virtuo of some agreemcnt bctwecn tho charac- 
ter and tho thing, aa in hieroglyphics, or by arbitrary appointment, ai 
smong the Chinese. 

2 We muat, therefore, bare recourse to another diatinction, of the 
kind of that which we adoptod to get rid of tho ambiguity in epoaking 
of ju» gentium. For we aaid that tho torm waa appliod both to that 

r i 2 
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Diximus cnim jus gentium dici, et quod singulis gentibus pla- 
cuit sine mutua obligatione, et id quod mutuam obligationem 
in se continet. 4 Voces ergo, et nutus, et notaa quas diximus, 
reperta sunt ad significandum cum mutua obligatione, quod 

Deinterp. Aristoteles dixit Kara avvOnKnv: res alise non item. Hinc 
fit q ut rebus aliis uti liceat, etiamsi praevideamus futurum 
ut alter inde falsam concipiat opinionem. Loquor de eo 
quod intrinsecum est, non de eo quod accidit. Itaque ex- 
emplum ponendum cst, r ubi nullum scquitur inde nocumen- 
tum, aut ubi nocumcntum ipsum, seposita doli consideratione, 
licitum est. 

x.uc.xxiv.8R 3 Prioris exemplum est in Christo, qui apud comites 
Emauntinos irpoGCTroifiTo ire longius, id est, speciem praetulit 
ituri longius, nisi malimus vere quoque yoluisse eum ire lon- 
gius, sub conditione tamen nisi magno nisu retineretur, quo- 
modo et Deus multa velle dicitur qu» non fiunt : et alibi 

Marc.yn& Christus ipse dicitur voluisse praaterire apostolos navigantes, 
nempe nisi impense rogaretur navem ascendere. Alterum 

4 Heic, ut in toto argumento isto, sam concipiat opinionem] Vide Augus- 

conferendna perpetuo Pufexdorfius, tinum de Doctrina Christiana Lib. n. 

De Jure Nat. et Gent. Lib. iv. cap. 1, cap. 34. 

cum Notis nostris, ubi res adcuratius r Ubi nullum indc scquitur nocumen- 

pertractatur, in altera praesertim Edi- tum] Ut in facto Micholis, i. Sam. xix. 

tione. J. B. 16. 

4 Ut rebus aliis uti liceat, etiamsi • OUovofiiavj Sic hanc vocandam, 

pramdeamus futurum ut alter indefal- non dirdTtjv id eat fraudem, ait Chry- 



which had been established by separate nations without mutual con- 
nexion, and to that which contains a common mutual obligation. Words 
thcn, and nods, and tho written characters which we have mentioned, 
have been invented to signify a meaning with mutual obligation, or by 
convention ; but other things, not so. Hence we may use other thinga 
although we foresee that another person will therefrom form a false 
opinion. I speak of what is intrinsic, not of what may happen. 
Therefore wo must take an example where no damage follows ; or 
where tho damage, setting aside the consideration of deceit, ib lawful. 
3 Of the former kind we have an example in Christ, who, hav- 
ing accompanied the disciples to Emmaus, made as if he would go 
Jurther : ho pretended to intond to do so : except we prefer to say 
that ho did intend to go further except he were detained by urgency : 
as God is said to intend many things which do not come to pass. 
And in another placo Christ, it is said, (Mark vi. 48) would have 
passed by the disciples: that is, if he had not becn urgently en- 
treated to come into the ship. We may give another example in Paul, 
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exemplum dari potest in Paulo qui Timotheum circumcidit, Act - xvi - 3 - 
cum satis sciret Judsaos hoc ita accepturos, quasi circumcisio- 
nis praeceptum, quod revera abolitum jam erat, adhuc obli- 
garet Israelis posteros, quasique ita sentirent ipsi Paulus et 
Timotheus : cum tamen hoc non quasreret Paulus, sed tantum 
familiarius cum Judsois vcrsandi facultatem sibi et Timotheo 
praebere. Neque vero circumcisio, sublata lego divina, ex 
instituto amplius significabat talem necessitatem, neque malum 
quod inde sequebatur erroris ad tempus, dedocendi postea, 
tanti erat, quanti illud bonum quo Paulus tendebat : nimirum 
evangelic® yeritatis insinuatio. Hanc simulationem patres 
Groci saepe vocant 8 OiKovojulav : de qua egregia exstat sen- 
tentia Clementis Alexandrini, qui de viro bono agens sic ait : strom. vii. o. 
tiri twv wXrialvDP wCpeXeiqi fiovrj iroitiarei nra a ovk av irporj- 
*yuu/uL€v<o$ ai/T<j5 TrpayGelt]: ob utilitatem proximi faciet quce- 
dam, quce sponte alioquin acprimaria intentione nonfaceret 
Tale in bello Romanorum illud, qui de capitolio panem in lw. v. 4& 
hostium stationes jecerunt, ne fame premi crederentur. 



sostomus indicato jaxn libro primo de 
Saeerdotio. (Tom. vi. pag. 7.) Idom 
l. ad Corinthios iv. 6. t\v &e TavTa oitx 
vvoKptan, dAAd avyKaTd@a<ri? nal ol- 
Kovofxia' non hic fraus fuit, sed obse- 
quentia quadam et dispensatio. (Tom. 
iii. p. 313.) Et ix. 20. 'tva ydp tov? 
ovra* d\t)Bws tls Tavra fieTa<rTtJ<n7, 
kyevtTO airrdi ovk d\f)6u>?, iirideiKvv- 



fievo? fiovov, oiiK tSv o€, oi/ot eK Stavota* 
TauTa irpaTTwv outwc expvo-nf utenim 
qui tales revera erant corrigcret, factus 
ille talis, non revera aliud quam quod 
erat pra* se ferens t agens talia, sed non 
ex tali animi proposito. (Pag. 383.) 
IIuo rcferri potcst simulatus Davidis 
furor. 



who circumcised Timothy, knowing that tho Jcws would tako this as 
if the command of circumcision, though tho neccssity thercof was 
really abolished, still bound thc Israelitcs, and as if Paul and Timothy 
80 thought : while Paul's purpose was not this, but only to obtain for 
himself and Timothy the raeans of living on familiar terms with tho 
Jews. Tho act of circumcision, when tho divino law was takcn away, 
130 longer implied by institution such a necessity; and thc evil which 
ihence followcd, of error for a time, which error was afterwards to bo 
rectified, was not of so great momcnt, as tho good to which St Paul 
tended ; that is, the communication of evangelical truth. This simu- 
lation the Grcok fathers oftcn call Economy; and so Clomens Alcx- 
andrinus says, that a good man xvill dofor the advantage of his ncigh- 
bours some things which he would not do qf his own motion, Such an 
act was that of the Romans in war, who threw loaves from the capitol 
mto the stntions of the enemy, that they might not appcar to be dis- 
trcssed by famino. 
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jM.viii 4 Exemplum posterioris est in ficta fuga, qualem Josue 

B<^'p. l.n-a guis prsecepit ad Haium expugnandum, et alii duces srape. 
Nam hic quod sequitur nocumentum licitum esse ponimus ex 
belli justitia; ipsa autem fuga ex instituto nihil significat, 
quanquam hostis eam accipit ut signum pavoris, quod alter 
cavero non tenetur, utens sua libertate huc vel illuc eundi, et 
magis minusve celeriter, et hoc vel illo gestu habituve. 
Eodem referri debet eorum actus qui hbstium armis, signis, 
vestibus, velis usi passim Ieguntur. 

5 Hsec enim omnia ejus sunt generis ut a quovis pro ar- 
bitrio etiam contra consuetudinem usurpari possint, quia con- 
suetudo ipsa singulorum arbitrio, non quasi consensu communi, 
introducta est, qualis consuetudo neminem obligat. 

IX. 1 Gravior est disputatio de illis notis, quse, ut ita 
dicam, in commercio hominum versantur, in quo genere pro- 
prie mendacium situm est. Multa enim sunt contra mendacium 
in sacris literis. Verbum mendax odio habebit justus, id est, 
vir bonu8. Proverb. xiii. 5. Falsiloquentiam et verbum men- 
dax amove a me. Proverb. xxx. 8. Perdes loquentes menda- 
cium. Psalm. v. 7. Ne mentimini alter alteri. Coloss. iii. 9. 
Et hanc partem rigide tuetur Augustinus : et sunt etiam inter 
philosophos et poetas, qui cum eo sentire videantur. Notum 
illud Homeri (Iliad. ix. 312, 313): 

* ¥ev6o9 6k fttcrei vas ao<f>d? f Kal J. B. 
"XP^crifiov. Hoc etiam ex Stobjbo, sed l Laudatorum hominum sine reprt» 

qui Menandro, non Cleobulo, tribuit. hensionis noia] Irenseus ex veteris pres- 



4 An example of the latter (where the damage to the other party 
is lawful) we have in the feigned flight which Joshua advised his men 
to execute in order to take Ai ; and which other generals have often 
practised. For here tho damago is approved to be lawful in virtuo of 
the justice of the war. And the flight itself means nothing by insti- 
tution, though the enemy takes it as a sign of fear, which tho other is 
not bound to prevent, using his liberty of going one way or another, 
quickly or slowly, with gestures and movements such or such. To 
the same head wo must refer the cases in which soldiers havo used the 
arms, standards, uniforms, rigging, of the enemy*. 

5 All these things are of such kind that they may be used by any 
at his own choice, even contrary to custom : bocause the custom was 

" Quere : Whether the standards or colonrs of each party have not an insti- 
tuted meaning; and whether a party which deeelves the enemy hy simulatiog 
them is not liable to a severity beyond the usual rules ? W. 
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Illo inihi invisus pariter cum faucibus orci, 
Cujua mens nliud condit quam lingua profatur. 

Sophoclos. SSSXf- 

Aliena rera proloqui nunquam decot: 

At vora ccrtarn si cui postcm forunt, 

Huic danda Tenia est ai facit quod non docet. 
*CIeobulus : 

Mcndacium odit quisquis unimitus sapit. 
Aristotelcs dixit, «ot airo to /xev if/eueor <puv\ov nnt x//«r- m*fc vfc 
Toc, to &€ d\i]9es koXov irai emniwroV- per 86 mendacium 
turpe atque mtuperabile, veritas pulchra ac laudabilis. 

2 Neque tamen deest in alteram quoque partem auctori- 
tas: primum in sacris literis excmpla 'laudatorum hominum 
sine reprehensionis nota : deinde veterum Christianorum pro- 
nuntiata, Origenis, Clementis, Tertulliani, Lactantii, Chryso- 
stomi, Hieronjmi, Cassiaci, imo pcno omnium, ut ipse fatetur 
Augustinus, ita disscnticns, ut tamen magnam quastionem, 
lateirosam tractationem, digputationem inter doctos alter- 
nantem (hsec enim omnia ipsius Ycrba sunt) agnoscat. 

3 Intcr philosophos aperte hinc stant Socratcs et discipuli 

ejus Flato, Xenophon, et alicubi Cicero, et, si Plutarcho ac lu>. i. m ii. 
Quintiliano credimus, Stoici, qui intcr sapiontis dotes ponunt *<ji.«omit 

hjteri imtitutione didicit doeuitqoe: cap. 50. [Vide qnas do eo loeo dlxhmu JjSSSj^ 

de quibui tcriptura non incrtpant, ttd in libro Gollico Dt Doctrina Slorali BP-|Wa,lwa 

limpKeiter tunt potittc, iiu ntm dtbere Patrum, cap. iii. § 7. J. 11] tii. i. 

Jieri accutatora. LoCDB cst libto IV. 



introduced bj tlto arbitrary choicc of individuals, not as it wero bj 
common conscnt, and ig auch a custom as binds no ono. 

IX. 1 More grave is thc question conccrning tlioso signs which 
belong to tho uanal intcrcourso of nien, and to whioh, when used de- 
ceitfullj, lics propcrly bclong. Thero are manj passages against lying 
In tho Scriptures, Prov, liii. 5 ; iii. 8; Psalm v. 7 ; Cnloss. iii. 9. And 
Augustine is rigid on thts sido, as aro somo of tbo philosophers and 
poets. So Homer, Sophocles, Clcobulus [rather Menander, J. B.], 
Aristotlo. 

2 There are, howcver, authorities on tho other side ; first, ciam- 
ples of pcrsons in Scripturo who told lics, and who aro not biamcd: 
ind neit, opinions of the old Christians, Origcn, Clcmeus, Tertul- 
lian, Lactantius, Cbrjsostom, Jeromo, Cassian; iudeed almost all, 
aa Auguttine himiclf coufesscs. 

3 Among the philosophore, wohave evidently on this side Soerate», 
and bis ditciplea Flato and Xenopbon; and in aomo places Ciccro, 
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mentiri ubi et quomodo oportet : neque videtur dissentire ali- 
Nic.n.7; quot in locis Aristoteles, cujus illud Kaff avro quod diximus 

exponi potest communiter, sive re spectata sepositis circum- 
paraph. Bth. stantiis. Interpres autem eius Andronicus Rhodius de medico 

Nic. v. & p. * . . » . , , , ~ , 

fc* 7 - apud (Bgrotum mentiente sic ait: airara fxev, airarewv be ovk 

€<ttii>' decipit quidem, at deceptor non est : Causam addit : 
ov ydp re\w €^fi ty\v awaTrfv tov voctovvtos, aWa Ttjv 
awTtjplav non enim propositum sibi habet decipere, sed 
servare asgrotum. 

intt. onu. 4 Quintilianus, quem dixi, hanc ipsam partem defendens, 

pleraque esso ait quae non tam factis, quam causis eorum vel 

Apudstob. honesta fiant, vel turpia. Diphilus, 

Quod pro salute dicitur mendacium 
Me judice habere nil potest incommodi. 

Qurorenti apud Sophoclem Neoptolemo (Philoctet. vers. 107): 
Non tibi videtur turpe falsiloquentia ? 

Respondet Ulysses, 

Non, si salus nascatur ex mendacio. 

Cui similia ex Pisandro et Euripide adferuntur. Et apud 

j£we.°rot Quintilianum lego: nam et mendacium dicere etiam sapienti 

aliquando concessum est. Eustathius Metropolita Thessalo- 

nicensis ad secundum Odyssese: ^vaeTai ^/cara Kaipov o 

u Kaxa tcatpdv] In tempore, ut Do- * Quatenus et imprudenti accidit] 

natus loquitur ad Adelphos iv. 3. (vers. Ream linguam nonfacit nisi rea ment. 

18.) Et ipsumfallere in tempore, quU Et: Nemo mentiens judicandus est qui 

dam de officiis seribentes rectum putant. dicit falsum quod putat verum, quia, 

Cicero pro Q. Ligario, aliquod menda- quantum in ipso est, non fallit ipse, sed 

cium honestum et misericors vocat. fallitur. Sunt haec Augustini, de Ver- 

( Cap. 5.) bis Apostoli sermoue xx vm. [180. num. 



and if we believe Plutarch and Quintilian, the Stoics, who, among the 
gifts of the wiso man, place that, to know how and when to lie. Aris- 
totle in some places appears to be of tho same opinion. Andro- 
nicus Rhodius, speaking of a physician who tells a lie to his patient, 
says, he deceives, but is not a deceiver; and adds the reason, that hi$ 
object is not to deceive, but to save the man, 

4 Many others defend lies for good purposes : Quintilian, Diphi- 
lus, Sophocles, Pisander, Euripides, Quintilian again, Eustathius, who 
brings testimonies from Horodotus and Isocrates. 

X. 1 Opinions so widely differing, perhaps we may in some 
measuro conciliate, by a larger or stricter acceptation of the term 
lie. For we do not here use the torm lie, so as to apply where it is 
unintcndcd; wo may distinguish Vkfalsehood and a lie. We mean that 
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ao(po<s % mentietur sapiens re urgente : ubi et ex Ilerodoto et lh». i»»- 7*. 
Isocrate testimonia adfert. 

X. 1 Tam dissidentium sententiarum conciliatio forte 
aliqua rcperiri poterit ex largiore aut strictiore mendacii ac-Tnom.2,2. 
ceptione. Nequc enim hic mendacium sumimus x quatenus et * nr "p- 
imprudenti accidit, quomodo mendacium dicere et mentiri 
apud Gellium discernuntur : sed de co agimus quod scienter 0cU - **• 1U 
profertur cum significatione quce mentis conceptui, sive in in- 
telligendo, sive in volendo, disconvcniat. Nam quod primo 
Kal dpeacos verbis et similibus notis indicatur, sunt raentis 
conceptus : ideoque non mentitur qui dicit rem falsam quam 
vcram existimat, sed qui dicit rem veram quidcm, sed quam 
falsam putat, mentitur. Significationis ergo falsitas id est 
quod ad communem mendacii naturam requirimus. Cui con- 
sequcns est, cum vox aliqua aut sermonis complexio cst iro- 
\uo~r,/uos f id est, plures uno significatus admittit, sive ex vulgi 
usu, sive ex artis consuetudine, sive ex figura aliqua intelligi- 
bili, tunc si animi conceptus uni istarum significationum con- 
gruat, non admitti mendacium, y ctiamsi putetur is qui audit 
in aliam partem id accepturus. 

2 Verum quidem est talem locutionem usurpatam temere 
non probandam : sed potest ex accedentibus causis honestari : 

2. ed. 2?.] et Enchiridii cap. 18. relata sio, (Dc Abrah. cnp. 8) quem scquitur 

aGratiano incausamxxn. qucestioneii. Gratianus post c. §i quatlibet, dicta 

cap. 3, 4. causa xxn. qmcst. ii. cap. 20. [Plua 

l Etiamsi putetur is qui audit in est in hoc exemplo, quam Auctor putat. 

aliam partem id accepturtu] Quomodo Sed de eo fusius ajremli locus fuit in 

Abrahim captiose loquebatur cum ser- Notis nostris Gallicis. J. B.] 
vuJis, ita judicante et probante Ambro- 

which is knowingly uttcred with a meaning whicli is at varianco with 
the conccption of the mind, oither as to what it undcrstands or as to 
what it wills. For that which is primarily and immediately indi- 
cated hy words and the like signs, is tho conception of the mind ; and 
thercfore he does not lio who says a thing which is falsc, hut which 
he believes to bc true ; and he does lic who says a thing which is truo 
which he believes to be false. Therefore the falsity of the mcaning is 
what we requiro to the common notion of a lie. From which it follows 
that if any word or phrase havo several significations, cither by com- 
mon usage, or technically, or figurativcly, then if tho concoptions of 
the mind conform to one of theso significations, thore is no lio, though 
ho who hoars it takcs it in another. 

2 But still it is true that such a mode of epeaking, lightly uscd, 
is not to bo approvcd of ; although, from accidental causcs, it may 
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puia si id pertineat ad erudiendum eum qui curae nostrae est 
traditus, aut ad evitandam iniquam interrogationem. Prioris 

joft.xi.il. generis exemplum ipse Christus dedit, cum diceret, Lazarus 
amicus no8ter dormit, quod apostoli accipiebant tanquam de 

jo*.ii. 20,21. dormitione somni diceretur. Et quod de templo instaurando 
ipse dixerat, intelligens hoc de suo corpore, Judaaos sciebat 
accipere de templo proprie dicto. Sic et cum apostolis 

luc. xxu. 30. adinstar Phylarcharum apud Hebrceos sedes eximias et regi 

Matth. xxtl proximas duodecim promitteret, et alibi vini novi potationem 
in patris regno, satis scivisse videtur non aliter hoc ab illis 
accipi quam de regno aliquo hujus vitaa, cujus spe ad ipsum 
momentum Christi ad coelum ascensuri pleni erant. Idem 
alibi per fabularum ambages populum alloquitur, ne audientes 
ipsum intelligerent, nisi scilicet animi attentionem talem ac 
docilitatem afferrent qualem afferri par erat Posterioris usus 

i^dt. Atm. exemplum ex profana historia dari potest in L. Vitellio, cui 



29. 



AcLlG. 



Matth. xlil 
13. 



* Quin suspensa et quo ducerentur 
inclinatura responderet] Idem Tocitua 
Historiarum iii. (cap. 3.) Jncerta disse- 
ruit, tracturvs interprttationem prout 
eonduxitset, Item : ita eompositus, ut 
ex eventu rerum adversa abnueret vel 
prospera agnosceret. (Ibid. c. 52.) 

» Hebrctorum] Quorum et hoc est: 
Dibvn *3SO nwb imo licet perplexe /o- 
qui boni eausa. Citat doctissimus Ma- 
nasses Ben-Israel in suo conciliatore, 



qtuestione xxxvn. Chrysostomua i. de 
Sacerdotio : dtrareciu iic€?vo? av eln 
KaXeTcdai $iKaios t 6 to> trpdyfiaTi Kt» 
Xpnucvot d$iKu>* t oi>x d M- € ^' vyiov* 
yvtofins tovto ttolwv' faUax jure voce- 
tur qui re tali injuste utitur, non qui sa- 
lutari proposito. (in fin. Lib.) 

b Puta cum Dei honos] Philo de Vita 
Mosis : lic' Spyoiv direp dva<pipeTai 
ete Qeov rtpr\v, &i r a pova Kal njv iv 
to?9 aXXoiv rd ijdo? Karexj/evcrpevov, 



become proper : as Ibr instance, if it bo usod in instructing him who 
is committed to our care, or to evado an unfair question. Of the 
former kind Christ himsolf gave an example, when he said, Our friend 
Lazarus aleepeth : which the Apostles received as if he bad spoken 
of ordinary sleep. And what he said of rebuilding the temple, in- 
tending his own body, he knew that the Jews would accept of the 
temple, properly so called. So when he promised his disciples that 
they should sit upon twelve tbrones and judge the twelve tribes 
of Israel ; and when he spoke of drinking new wine in his Father^s 
kingdom ; be appears to have known that they would take his words 
as implying some kingdom and authority to be given him in this 
life, of which hope they wero full to the very moment of Chrisfs 
ascension. And in other places he teaches the peoplo by fables and 
parables, that hearing they might not underBtand; that is, except 
they brought to the work of listening proper attention and docility. 
An example of the latter kind (to avoid unfair questions) we 



Cap. I.] EEQUL^: GENERALES EX JURE NATUR^!. 25 

Narcissus instabat, aperiret ambages ct veri copiam faceret : 
sed non ideo pervicit, *quin suspensa et quo ducerentur in- 
clinatura responderet. Dictum "Hebrieorum huc pertinet: 

pirwr t& dmi atoio myi n» "nDrr? m» yrc qm « guu 

norit uti perplexiloquio, recte: sin minus, taceat. 

3 Contra accidere potest, ut tali loquendi genere nti non 
modo illaadabile sit, sed et improbum, b puta cum Dei honos, 
c aut amor proximo debitus, aut reverentia adversus superio- 
rem, aut rei qu» agitur natura extgunt, ut quod animo 
cogitatur omnino patefiat : sicut in contractibus diximus id 
aperiendum quod natura contractus intelligitur exigere: quo 
senau non incommode accipi potest Ciceronb itlud, tollendum j* Offc- u 
esse ex rebus contrahendis omne mendacium, dcaumtum ex 
vetcri lege Attica kotu t$v aynpdv ayf/evSeiv : quibus in D *™ t |L| 
locis mendacii vox videtur ita laxe accipi ut etiam obscuram 
locntionem iucludat. At nos proprie loquendo a mendacii 
notione id ipsum jam excluBimus. 

drafynaUv qv dXnfittfi». aXilStna ydo qure infr» g IV. 

AiaJot 8«oB - de fadii loquor qua ad * Aiil antor prozimo dcbitui] JEs- 

Dti honortm pertinent, jn gitibui 10IU ebjlns Pronttheo (pog. 33. Ed. H. 

eeracem eiie oportuit, ctiam ti quii er- Stephan.) [t.000]: 

terum ingenio etiet nundace. Yerilai ^,, . . . 

enim Dei eoma. (Pag. 079 E.) Aurus- oi* .VwA.vJTJ!^ 

tinu» epiilol» tiii. Alia quontio ttt, 'Bww,, afc**, «,*, T 

tilnt aliouando nentiri riri boni; ttatia 

quaitio ett, vtrim leriptorem tanctarim 

icripturarum nenrirt oportuerit. Vide 



Xptfm itaBtir. 



may tako from profone hiatory in tho ease of L. Vitelliua, whom 
Norcissua urged to erplain tho plot and tcll tho truth ; but only got 
him to use doubtful exprcssions which might bo drawn oither way. 
Thero is a Ilebrow proverb, that if any one cannot talk without say- 
ing anything decided, ho had bctter liold his pence. 

3 On the othcr hand, it may happon that to uso such a mode of 
speech is not only unbecoming, but wickod ; for examplo, when tha 
honour duo to Ood or thc loro duo to our ncighbour, or tho rere- 
renoe due to a superior, or tho naturo of the matter, requires us to say 
what we have iu our mind : aa in contracts, we havo aaid thnt all ia 
to be diaclosed which the naturo of a contract is underatood to 
require ; in wbich sense wo voty properly underatand that of Cleero, 
tbat ly ing muat sltogether be taken away from contracts : in which 
ease lying ia, it wonld neem, to be underatood ao laily as to include 
even obscure language; wbich however we have excluded from our 
notion of a lie. 
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XI. 1 Ad communem ergo mendacii notionem rcquiritur, 
ut quod dicitur, scribitur, notatur, innuitur, intelligi aliter no- 
queat, quam in eum sensum, qui a mente proferentis discrepet. 
Huic autem notioni laxiori strictior mendacii, qua naturaliter 
illicitum est, significatio differentiam aliquam propriam adjiciat 
necesse est, quae, si recte res inspiciatur, saltem secundum 
communem gentium existimationem, nulla videtur alia dari 
posse prceter repugnantiam cum jure existente ac manente 
ejus ad quem sermo aut nota dirigitur: nam sibi neminem 
mentiri, ut maxime falsum proferat, satis constat. Jus hic 
intelligo non quodvis et rei extrinsecum, sed quod proprium 
sit huic negotio atque cognatum. Id autem nihil est aiiud 
quam d judicandi libertas, quam homines colloquentes his qui- 
bus colloquuntur debere, quasi pacto quodam tacito, intel- 
liguntur. Ha>c enim nec alia est mutua illa obligatio quam 
homines introduci voluerant, simul atque sermone notisque 
similibus uti instituerunt : nam sine tali obligatione inane 
fuisset tale repertum. 

2 Desideramus autem ut quo tempore sermo fit, jus illud 

d Judicandi libertas] Hinc furari et Rabbi Salomo in commentario, et 

cor Hebnwis dicitur qui adimit sciendi Abcnesdra. 

vias: Genes. xxxi. 20, 27. et ibi Onkelos 6 Addidi vocem falso, qu» in oni- 

et LXX. Babbi David libro radicum, nibus Edd. excidit, et neceasariam om- 



XI. 1 To the common notion of a lie, then, it is required that 
what is said, written, convoyed by signs or gestures, cannot be un- 
derstood otherwiso than in that senso which differs from the mind 
of the utterer. But to this laxer notion of a lie in general, must be 
added somo stricter proper differenco, to define a lie as unlawful by 
Natural Law : and this differenco, if wo examino the matter, can be 
no other, according to the common estimation of nations, than a dis- 
crepancy with some existing and permanent right of tho person to 
whom the words or signs are addressed : for that no one lies to him- 
self, is sufficiently evident. By right, I do not here mean any right 
extrinsic to the matter, but somcthing proper and cognate to the 
matter in hand. But this right is no othcr than the liberty of judg- 
ing of my future acts, which I, speaking with other men, am under- 
stood to owo to them. This is merely that mutual obligation which 
men wished to introduce when they institutcd tho use of speech and 
tho like signs. For without such an obligation the invcntion of such 
means of communication would be usoless. 

2 Wc desiro then, that whilo speech is thus used, this right should 
subsist and remain: for it may be that the right may havo oxisted, 
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subsistat ac maneat: ficri enim potcst ut jus quidem fuerit, 
sed sublatum sit, aut tollatur cx alio jurc superveniente, sicut 
debitum acceptilatione aut conditionis cessatione. Tum vero 
requiritur ut jus quod lroditur cjus sit quicum loquiinur, non 
altcrius (sicut et in contractibus injustitia non nascitur, nisi cz 
laeso jure contrahentium). IIuc fortc non male referas, quod 
veriloquium ad justitiam refert post Simonidem Plato, et quod ^i^fj^ 
mendacium, illud vetitum, sacne literae s»pe describunt falso 
Hestimonio sive elocutione adversus proximum, et quod ipse 
Augustinus in mendacii natura constitucnda ponit e fallendi 
voluntatem. Et Cicero quaestionem do veritate eloquenda DeQffi* i.10. 
referri vult ad justitiao fundamenta. 

3 Tolli autem videtur posse jus quod diximus, sicut con- 
sensu ejus quicum agimus cxpresso, ut si quis praedixerit se 
falsa dicturum et altcr pcrmiscrit, ita et tacito aaquave ratione 
praesumto, aut oppositione juris altcrius quod communi ora- 
nium judicio multo plus valeat. IIscc recte intellecta multas 
nobis suppeditabunt illationes, quao ad concilianda scntentiarum 
supra designatarum dissidia non parum valiturao sint. 

nino esse, vel nonum Pneceptum De- [Locus autcm Augustini est in Enchi- 

calogi, manifestum facit cuivis. J. B. ridio : Omnis autem, qui mcntitur, con- 

e Fallcndi voluntatem] Lactantius tra id y quod animo scntit, loquitur, vo- 

Institutionum v i. 18: Vt non mentiatur luntate fallcndi. Cap. 22,num.7. J.B.\ 
unquam decipiendi aut nocendi causa. 



but may have been takcn away, or may be taken away by somo super- 
venient rigbt, as a dcbt Is taken away by an acknowlcdgment of 
paymont, or by tho ccssation of tlio condition. It is also required 
that the right which is violated, be a right of tho porson with whom 
we spcak, not of anothcr, (as in contracts injustico does uot arise, ox- 
ccpt from tho violation of the right of tho contracting partics). To 
this view you may properly apply what Plato says, aftor Simonidcs, 
referring veracity to justico ; and also that lics, that is, forbiddcn lies, 
are oftcn dcscribcd in Scripture as false witness, or speaking against 
our neighbour ; and that Augustino makes tho essential nature of a 
lie consist in the intention to deceive. Also Ciccro wishcs the ques- 
tion of spoaking truth to bo rcferred to justico as its principle. 

3 Now tho right of which wo have spokcn, may bo taken away 
eithcr by the express permission of him with whom we dcal ; as if 
any one havo announced that ho would tell falsehoods, and the other 
have permitted it ; or by tacit permission, or permission presumed on 
fair rcason ; or by the opposition of another right which, by the com- 
.mon opinion of all, is of much morc importancc. 

Theso principlcs, rightly understood, will givo us many consc- 



28 QUANTUM IN BELLO LICEAT, [Lib. III. 

XIL Primum est, etiamsi quid dicatur quod falsam ha- 
beat significationem infanti aut amenti, in eo mendacii culpam 
non esse. Videtur enim communi omnium hominum sensu 
» L Permissum esse, 

Ut puerorum oetas improvida ludificetur. 

imtorat. Et Quintilianus de pueris locutus: utilitatis, inquit, eorum 
gratia multa fingimus. Ratio proxima est, quia cum in in- 
fantibus et amentibus non sit judicii libertas, non potest eis 
circa eam libertatem injuria fieri. 

XIII. 1 Secundum est, quoties sermo ad eum dirigitur 
qui non decipitur, etiamsi tertius inde falsam hauriat persua- 
sionem, nullum esse mendacium: Non ratione ejus ad quem 
sermo est : quia illi libertas manet integra, plane ut illis qui- 
bus id intelligentibus fabula narratur, aut apud quos profertur 
sermo figuratus, kut eipvweiav aut Kaff vTrepfioXqv, quae 

Lib.vH.de fieura, ut Seneca ait, f ad verum mendacio venit: et Quintiliano 

aCMj. 2.1. ° • • «• • __ • • » 

Siui ?67 / ' em © n tiens superjectio dicitur. Neque ratione ejus qui obiter 

sirtdto£uii *d audit : quia cum eo non agitur, ideoque nulla est ad illum 

<tocen*iegitu obligatio. Imo si ipse sibi opinionem informat de eo quod 

non ipsi, sed alteri dicitur, habet quod sibi non alteri rem 

* Ad verum mendacio venit] Incredi- niat. Seneca ibidem. 
bilia affirmat, vt ad credibilia perve- t Chrysostomus et Hieronymui] Ad- 



quences,which will be of great use in reconciling tho dissentient opinions 
above mentioned. 

XII. The first result is, that though any thing be said to an 
infant, or a person out of his mind, which has a false signification, 
it does not involve the guilt of a lie. The common sense of mankind 
permits the thoughtless ago of childhood to be deluded. So Quin- 
tilian. The roason is that they have no liberty of judgment, and 
therefore they cannot be wrongod with regard to such liberty. 

XIII. 1 The second remark is, that so long as our speech is 
dirccted to him who is not deceived, it is no lie, although a third 
peraon should thereby imbibe a false persuasiou. It is not a lie with 
regard to him whom we address, because his liberty of judging is not 
disturbed, as in the case of those to whom a fable is told, which they 
know to be such, or to whom figurative language is used, or irony, or 
hyperbole ; which figure, as Seneca says, arrives at the truth by a He, 
and which Quintilian calls an allowable ezaggeration. Nor is it a 
lie with regard to him who accidentally hears it: because we havo 
nothing to do with him, and thereforo have no obligation to him. If 
he form an opinion from what is said to anothor, and not to himself, 
he must take the rosponsibility of his opinion on himself, and not 
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imputet. Quippe, si recte judicare volumus, illius respectu 
sermo non sermo est, sed res quae significare quidlibet potest. 

2 Nihil ergo peccavit aut Cato Censorius, qui sociis aux- lw. xxxw. 
ilta falso est pollicitus, aut Flaccus, qui hostium urbem ab a' P d. hu P . 
JSmilio expugnatam aliis narravit, quanquam eo hostes decepti 
sunt : cui rei similem de Agesilao narrat Plutarchus. Nihil In £gf* u 
enim hic dictum hostibus : nocumentum autem quod indo sc- 
cutum est extrinsecum quid est, et per se non illicitum optari 
aut procurari. Ad hoc genus ^Chrysostomus et Hieronjmus chrywrt. <» 
retulerunt Pauli sermonem, quo Antiochae Petrum ut nimium gy-JJJkJ 
judaizantem reprehendit. Censent enim Petrum satis intel- Jii^J; 
lexisse non id serio fieri : interim vero consultum infirmitati GataL^ii 
adstantium. 

XIV. 1 Tertium est, quoties certum est eum ad quem 
sermo est, libertatis suaa in judicando laesionem non aegre latu- 
rum, imo gratias habiturum eo nomine, ob commodum aliquod 
quod inde asdequitur, tunc quoque mendacium stricte dictum, 
id est injuriosum, non committi, sicut furtum non perpetraret 
qui ex praesumta domini voluntate rem ipsius exiguam consu- 
meret, ut inde magnam eidem utilitatem pararet. In his enim 

de Cyrillam advertum Julianum libro tullianas primo et tertio contra Mar- 
ix. circa finem. Nec multo aliter Ter- cionem. [Lib. i. c. 20, iv. 3.] 



throw it on another. For properly Bpeaking, the speech is, with ro- 
gard to him, no spcoch, but a mcro thing wluch may signify any 
thing. 

2 Therefore Gato thc Ccnsor was not guilty of a lie when hc falsoly 
promised assistance to his allies ; nor Flaccus, who related to othors 
that the enemy's city was taken ; though tho enomy was thus de- 
ceived; and Plutarch relates a similar act of Agesilaus. For in 
theso cases nothing was said to the encmy : and the damage to them 
which followed is extrinsic to our act, and is in itsclf not unlawful to 
be wished or procured. To this head Chrysostom and othors refor 
the discourse of Paul, in which at Antioch ho reprehended Pcter as 
judaizing too far: for they concoive that Pcter sufficiontly undcr- 
stood that that was not seriously done; and in the mean timo, that 
the innrmity of the bystanders was consulted. 

XIV. 1 A third caso [in which there is no lio] is when it is cor- 
tain that he who is addressed will not be dissatisfled with tho dis- 
turbance of his liberty in judging, but rather will bo gratificd at the 
course takcn, on account of some advantage which follows therefrom. 
In this case thero is not a lie strictly so callod, that is, a wrongful lio ; 
just as ho would not be guilty of theft who, prosuming the consent 
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quaa adeo ccrta sunt, pncsumta voluntas pro expressa habetur. 
Volenti autem constat injuriam non iieri. Sic ergo videtur non 
peccare, qui aut aagrotantem amicum persuasione non yera 
solatur, ut Arria Psetum filio mortuo, qusB historia est h in 
Plinii Epistolis: aut in praelio periclitanti ex falso nuntio 
animum addit, quo incitatus victoriam et salutem sibi pariat, 

uusupr. ac sic deceptus non capiatur, quemadmodum Lucretius loquitur. 

Mtad 9tato. 2 Democritus : a^tjOonvOevetv "xpeov ottov \wiov omnino 

W£i p ' L * veriloquio utendum est, ubi id est melius. Xenophon : (pl\ov$ 
SiKaiov e%cnraTav 9 eirt oe ayaOtp' amicos decipere licet, ip- 

strom.TU.9. sorum bono. Et Clemens Alexandrinus concedit \f/ev$ea0ai 
ev Oepairelas /xepeh mendacio uti pro remedio. Maximus 

DUtertui Tyrius : Kal iarpos voaovvra e^airarq, ko\ arTparqyos crrpa- 
ToweSov, Kal Kvfiepvt]Tt]$ vavTas* koi oeivov ovoev* et medicus 
cegrotum, et imperator exercitum, et gubernator nautas de~ 
cipit : nec quicquam in hoc mali est. Rationem reddit ad 

p»g. 38i. Platonem Proclus : to yap ayaOov KpeiTTov eari ti/s d\tj- 
Oeias' nam quod bonum est, id vero est melius. Tale illud 

c\ fiS "' ia P u d Xenophontem, socios jamjam adfore, et Tulli Hostilii, 

Llv. i. 27. 

h In PHnii epistolis] m. 16. contrarium dici, coronatusque incedcns 

1 Apud Xenophontem] Et Agesilaus sacra fecit pro victoria. Plutarchui 

cum in Bccotiam venisset et intellexisset Agesilao (pag. 605 c.) 

Pisandrum navali prcelio victum a Phar- k Qui habetjus supereminens] Hiados 

nabazo et Conone, jussit militibus suis secundo Agamemnon Graecorum Im- 



of tho owncr, should consumo some small mattcr, and so procurc him 
grcat gain. For in mattcrs which are thus ccrtain, a presumod will 
Jb hold equivalent to an cxpressed will; and to a willing man, no 
wrong is dono. So he is not guilty of lying who consolos a sick friend 
with a falso porsuasion ; as Arria did Psetus when his son was dcad, 
which history wo have in Pliny's Epistles j nor ho who, when tho battlo 
is wayoring, gives courage to his party by falso ncws, and so incites 
thcm to obtain tho victory ; and thus catchos thcm that thcy may not 
be caught, as Lucrctius says. 

2 That wo may dcccivo our frionds for thoir good, is asscrtcd by 
Domocritus, Xcnophon, Clomens Aloxandrinus, Maximus Tyrius, Pro- 
clus. [See.] Such cascs aro Xenophon's dcclaration that tho allies 
were at liand : and that of Tullus Hostilius, that the Alban army waa 
making a circuit by his ordcr : and that of Quintius tho consul, a 
wholesomo lic, as tho historians speak, that tho othor wing of tho enemy 
was in flight; and numcrous other passages in historians. And it 
may bo remarkcd, that tho disturbanco of tho power of judging is in 
this case of tho lcss conscquence, inasmuch as it is momcntary only, 
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8uo jussu circumduci Albanum exercitum: ct Quinctii consulis, Liv.it 64. 
ut historiaa loquuntur, salubre mendacium, hostes ab altero 
cornu fugere : ac similia passim apud historicos. Notandum 
autem est, lsesionem judicii in hoc genere eo minoris esse, quia 
ferme momentanea est, pauloque post aperitur veritas. 

XV. 1 Quartura et superiori affine est, quoties k qui 
habet jus supereminens in omnia jura alterius, eo jure bono 
ipsius sive proprio, sivo publico utitur. Et hoc maxime spec- 
tasse videtur Plato, qui imperium habentibus concedit falsum iH - ***<*>• 
dicerc. Idem cum ] medicis modo dare videatur, modo adi- 
mcre, discrimen hoc adhibendum videtur, ut priorc loco me- 
dicos intelligat publico ad hoc vocatos, posterioro eos qui 
privatim id sibi arrogant. Deo tamen, quanquam jus summum 
in homines habenti, non convenire mcndacium recte agnoscit 
idem Plato, quia infirmitatis nota est ad talia confugere. 

2 Exemplum forte inculpatae falsiloquentiao, laudante 
etiam Philone, dari poterit m in Josepho, qui regia vice impe- nejoseph. 
rans fratres primum quasi exploratores, demde quasi fures, 
ficte nec ita sentiens accusat. Et in Solomone, qui sapienti® i n*g. &. so. 

perator (vers. 73) : l Mcdicis] Exempla medicorum af- 

npJra «* hrh intviv nttpi<n^ai v «4*« c«rrt, fert Chrysostomus dicto libro i. de 5a- 

Kal favyuv trvv vtfvax TroAvitXTjiat «teAn/<rc». Cttdotxo. 

AntotMnenDanaoevcrblstcntabo, (riiiit fa») m In Josepho] Cum fratribus rfu- 

Utque dti fugiant acrata claase munebo. pensatoria severitate crimen exploratio- 



and thc tmth vcry soon comcs out. 

XV. 1 A fourth case of thc samo kind [in which a falsehood is 
not a lio] is when he who has a Bupereminent right over tho rights of 
another, uses that right cither for his privatc good or for tho public 
good. And this Plato seems to havo had in viow, when ho allows tho 
gOTernore of a state to deccivo. And whcn Plato sometimcs soems to 
allow and sometimcs to disallow this practicc in physicians, it would 
seem that this difference is to bo takcn, that in tho former case he 
means physicians who aro publicly called to this office of giving false 
hopes ; in tho lattcr case, thosc who arrogatc such an office to them- 
selvcs. But God, though he have tho supromo right over men, cannot 
use lics, as Plato rightly acknowledges ; because it is a mark of our 
wcakness to take rofugc in such mcans. 

2 Wo havo an erample of falsuhood, which evcn Philo praiscs, in 
Joseph ; who, acting with royal power in Egypt, accuscs his brothers 
first of boing spics, and thcn of stealing, knowing that it was not so. 
And again in Solomon, when hc gavc ordcrs to slay thc chikl, about 
which the mothers disputed, though ho novcr intcnded this to bo donc. 
So Quintilian. 
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[Lib. III. 



divinitus datae specimen dedit, cum apud mulieres de partu 
litigantes voces eas protulit quae voluntatem scindendi infantis 
significarent, cum animus ei longissime a tali voluntate abesset, 
et vera> matri suum partum attribuere vellet. Quintiliani est 
iMCJ»]] 1 ' dictum : aliquando exigit communis utilitas ut etiam falsa 
defendantur. 

XVI. Quintum esse potest, n quoties vita innocentis, aut 
par aliquid aliter servari, et alter ab improbi facinoris perfec- 
tione aliter averti non potest : quale fuit factum Hypermnestr» 
qua> hoc nomine laudari solet, 

°Splendide mendax, et in omne virgo 
Nobilis sevum. 

XVII. 1 Latius quam qu« jam diximus patet quod pas- 
sim statuunt sapientes, apud hostem falso sermone uti licere. 
Sic reguloe de non mentiendo exceptionem nisi adversus hostes 



Horat iii. 
earm. xL 
▼.35. 



nis inureret, ait Cassiodorus deAmicitia. 
[Cap. De Naturali Molu, pag. 637. 
Edit. Oenev. 1650. Sed is liber non 
est Cassiodori.] 

n Quoties vita innocentis, aut par 
aliquid aliter servari, et alter ab tm- 
probifacinoris perfectione aliter averti 
non potest] Augustinus in v. Psalmum, 
(§ 7) relatus a Gratiano in causam 
xxn. quest. ii. c. ne quis 14. [Sed ita 
ut rerba paullo dWersa sint. J. B.] Duo 
vero sunt genera tnendaciorum in quibus 
non est magna culpa, sed tamen non sunt 
sine culpa ,cumaut jocamur, aut proximo 
consulendo mentimur. Illud autem pri~ 
mum in jocando ideo non est pernieio- 
sum, quia nonfallit. Novit enim ille, 
cui dicitur, causajocandifuisse dictum. 
Secundum autem ideo minus est, quia 
retinet nonnullam benevolentiam. Ter- 
tullianus libro de Pudicitia inter delicta 
quotidians incursationis, quibus omnes 



sumus objecti, ponit, neceasitate men- 
tiri. (Cap. 19.) 

° Splendide mendax] Ubi scholiastes, 
decenter. Pulchrum est enim pro jus- 
titia mentiri. Simile est illud Chryso- 
stomi de Rahabe : «5 ko\ov \l/evdow, w 
KaXov do\ov, ov TrpodiiovTo* to BcTa, 
dWd <f>v\aTTOVTov tiju dXqQeiau, aut, 
ut alii habent codices, tijv evaipeia», 
6 pulchrum mendacium, 6 laudabilem 
dolum, non prodentis res divinas, sed 
custodientis veram pietatem. Augusti- 
nus de Obstetricibus JEgyptiis : o mag* 
num humanitatis ingenium, 6 pium pro 
satute mendacium ! Laudat easdem ob- 
Btetrices, et premia illis data, etiam 
«terna, credit Ilieronrrau» ad Eiechie- 
lem xxriil. (pag. 481) et ad Esaiam lxv. 
(pag. 249) Ambrosius ad Syagrium 
libro tiii. (Epist. lxiii.) Augustinus 
ipse, ut solet, Tarians, ad Consentiura 
contra mendacium c. 15. Tostatus ne- 



XVI. A fifth case may be when thc lifo of an innocent pcrson, 
or something of like value, cannot otherwiso bo preserved, and when 
another person cannot otherwiso be withheld from the pcrpetration 
of a wicked act : as in the caso of Hypermnestra, nobly fahe. 

XVII. 1 What learned men commonly lay down, gooa further 
than what we have said ; — namely, that wo may uttcr falsehoods to 
an enomy. Thus to the rule not to lie, an exception, unkss to an enemy, 
is addod by Plato, Xenophon, Philo among tho Jows, Chrysostom 
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addit Hato, Xcnophon, Philo inter Judreos, p intor ChristianoB 
Chrysostomus, Quo forto non male rcferas quod in sacris 
litteris extat Jabesitarum in obsidione mendacium, et factu: 
non dissimile Propheta? q Eliaroi : et Valerii Lrevini, qui Pyr- 
rhum r a se intcremtum jactabat. 

2 Ad tertiam, quartam, et guintam obacrvationum earum 
quas jam posuimus, pertinet Eustratii Metropolitio Nicreensis 
Iocus ad sextum Nicomachiorum ; o eZ (iovkevouevo^, ovk ef 



" rj£« 



avayKtjs o aXtjBeviov eo"Ttv' 
XevonevQv xat irepi avrov 
«ViTijoec yf/evSerai irjoos ti 
avTov, % >pi\ov, ii> eKKo^/rj t 
wapaSelypxtTa ev T<m 'taropia 



i ydp ttotg tov opttm (iot 
^revcov? povKeuaaadat, (i 
n e-^dpov ovra, Iva a(pa\ 
v airo kokov, xat Tovrtev t 
TroWd* gui recte consultat 



non utigtte et verum dicil. Fieri enim potest ut quis recte 
consultana hoc ipsum conaultet guo pacto de industria men- 
tiatur, aut hosti ut eum fallat, aut amico ut eum a malo 



gat In eo peccatum. Ifcsitant Augm- 
tiout Lib. it. qaiestione «uper Eiodum, 
(C*p. 1.) Thomae 3, 2. qua?etione ci. 
art. i. retp. ad 4. et ibi Cajctenus. Vide 
■i vHcat et moris encomin Enimum, 
et doctitaimum Slotium od Joioaui ii. 
5. [Verba Chutsostomi de Rahabe, 
legnntor Orat. H. Dt Panittatia, Tom. 
vi. pag. TT5. Ed. Saeit. Adde Bahi- 

1. pajr. 402. Ed. PariM. 1638. J. B.] 

v later Chriitianoi Chrymtomui] 
Bic loqueui: tl |I»Xnye tHh aTpara- 



limoi ducum ad tzamen toeti, pleraout 
tortim troprta reperiei Jraudum tiie 
oprra, nagiique latei laudari guam qui 



aperte agendo rictmnl. [De Saerrdotio, 
Ub. 1. cap. 5.J 

1 Elitai] Ejmdem Eliaeei olterum 
aindleeat '1 Hegum Tiii. 10. Itaut legunt 
Moeoret», id e>E, tecundum ">p, quod 
sequltur latina vulguta versio. 

• Habet hoc Auctor tine dubio e 
Fno.wiso, ted qui alio modo rem re- 

rilb I..f.v!m:h (inquit) adveriui Epiro- 
taram liegem, oceiio guodam grtgali, 
ttnein gtadium eruentum, tiereitui utri- 
gue ptriuaiit, Pyrrhum inttrrmtum. 
Strateg. Lib. II. c 4. num. D. Vide Pjlu. 
takciium, Yit. Pyrrh. pog. 393 E, r. 
Apttna fuistet eiemplum num. 10. aequ. 
uld Jugurtba fulso Miiiuni a se inter- 
emtum jactat: de quo tide Sn.i.is- 
TICJI, Bell, Jug. cap. 10T. Ed. Waii. 
J.B. 



among the Chi-iatlans. And to this caso you inay rcfor tho promieo 
of the men of J&besb. (1 Sam. ii. 10), that thoy would como out on 
tho morrow; and the act of ElUha whon ho mUled hU punucre 
(2 Kinga xi. 10); and the saying of Valorius Larinus who boasted 
that he had killed Pyrrhua. 

2 To the third, fourth and nfth of the preccding remarlta belongs 
a paaiage of Euitratiiu on Ari«totlo's Etbici. And Quiotilian says, 
that a lie to preTent a munlcr, or the dostruction of oues countrv, 

[OROT, III.] 
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liberet : quarum rerum exemplis plence sunt historice. Et 
inst.orai Quintilianus, si ab homine occidondo grassator avertcndus sit, 
aut hostis pro salute patri» fallendus, quod alias in servia 
rcprchendendum sit, foro ait in ipso sapiente laudandum. 

3 Non placent hsec schola^ actorum paulo ante saeculorum, 

^ho.mli. u * *l ua) unum cx veteribus r Augustinum ferme in omnibus se- 

S,var. in e. quendum sibi delegerit. Scd eadem schola tam ab omni usu 

wFin&p. abhorrcntes admittit intcrprctationes tacitas, ut dubitari possit 

ti<$J;<uju*t. an non satius sit adversus quosdam falsiloquium admittere in 

To?et. i*'^;' iis quos diximus casibus, aut eorum aliquibus, (nihil enim 

jSS^tL definiendum hic sumo) quam ista a falsiloquio tam indiscrete 

dub.y. eximere : ut cum dicunt, nescio, intelligi posse nescio ut dicam; 

non habeo, intelligi posse ut tibi dem ; et id genus alia quae 

sensus communis repudiat, et quao si admittantur, jam nihil 

obstabit quominus qui quid affirmat id ipsum negare, qui 

negat affirmare dicatur. 

4 Vcrissimum quippe est nullam omnino esse vocem 8 qu» 
non ambiguum rccipiat, cum omnes prrater significatum quem 

r Augustinum] Contra cujua poste- appellationibusnotamus,scdalicniscom- 

riorem in hac re sententiam scripsit Ru- modatisque. 
pcrtus Abbas. * Alterum habeant secnndtc] Augus- 

■ Qua non ambujuum recipiat] Id tinus de Magistro : nullum nos signum 

Chrysippufl defendit apud Gelliura libro comperisse quod non inter cetera qutt 

xi. c. 12. Et Seneca de Beneficiis bo- signifcat, se quoque iignificet, (Cap. 7.) 

cando, capite 34. Ingent ett copia re- [num. 20.] 
rum sine nomine, quas non propriit 



though at othor timcs a thing blamcablo in a slaro, is thcn commcnd- 
ablo in a frco man. 

3 Thcso doctrincs are not approved of by the school of Theo- 
logians of more rccent times, who have followed Augustino almost 
cxclusivcly in all points. But this same school allows of tacit inter- 
prctations, which aro so repugnant to common usage, that we may 
doubt whether it would not be bottor to admit falso speaking towards 
somo parties, iu the cascs of which we haro epoken, or somc of them, 
(for I do not horo pretend to give accurato rules), rathor than thus 
make such indiscriminato cxcoptions as to what is falso spoaking: 
thus whon thoy say, I do not know, thcy hold that it may mean, / do 
not hnow that I sJtall tell you ; when thcy say, / have not t they hold 
that it may mean, / have not to give to you; and others of this 
kind, which tho common senso of mankind rcpudiatcs; and which, if 
thcy aro admittcd, thero is no rcason why ho who amrms may not bo 
hcld to dcny, and ho who denics to affirm. 

4 For it is undoubtedly true, that thero is no word which does 
not admit of an ambiguous sense, sinco all words have, bcsidcs 
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vocant primae notionis, ^alterum habeant secunda), eumque 
varium u secundum varias artes, tum vero alios quoque ex 
translatione ac similibus figuris. Neque magis eorum com- 
mentum probo, qui, quasi vocem non rem exhorrcscerent, 
joca vocant ca qu» vultu ac pronuntiatione maxime seria pro- 
feruntur. 

XVIII. Sciendum vero quae de falsiloquio diximus ad 
asserentem sermonem, et quidem talem qui nulli nisi publico 
hosti noceat, x non ad promittentem referenda. Nam cx pro- 
missione, ut jam modo dicere coepimus, jus speciale ac novum 
confertur ei cui fit promissio : idque inter hostes etiam locum 
habere, sine ulla hostilitatis jam existentis cxceptione, neque 
tantum in promissis expressis, sed et in tacitis, ut in colloquii 
postulatione ostendemus, cum ad eam partem, quec de fide in 
bello servanda est, ventum erit. 

XIX. Illud quoque ex superiori, quse de jurejurando 
fuit, dissertatione repetendum est, sive id assertivum sit, sive 
promissivum, vim habere excludendi omnes exceptiones, qu® 



■ Seeundum varias artes] Vide qu» 
supra notata ad paragraphum decimum. 

* Non ad promitteniem] Distinguit 
h«ec et Agesilaus et cum eo Plutarchus : 
i*d fikv tnretadfievov dotKetv, t&v Qctbv 
itrri Karatppovetv * iv de t<2 tcapaXoyi- 
%eaQat Toitv xoXe/uot/f, ob fiovov t6 



ditcatov, d\\d Kal oo}*a iroXXi/, Kal t6 
fied* jdovij? KepBaiveiv eveart* federa 
violare, Deos est contemnere. Extra ea 
verbis hostem decipere^ nonjustum modo 
est, sed et gloriam habet, et cum lucro 
voluptatem. [Vit. Agcsil. pag. 600 d. 
Tom. i. Ed. Wechel.] 



their primary meaning, or signification of first notion, another mean- 
ing, the signification 6f sccond notion, and that, various according to 
the various technical applications, and othor meanings from motaphor 
or other figures. Nor do I more approve tho dcvice of tliose who, 
as if they were afraid of tbo word only and not tho thing, call thoso 
expressions jokes, which are uttored with the most scrious countc- 
nance and mannor of delivcry. 

XVIII. But it is to be observed that what we have said of false 
speaking in assertory discourses, applicd so that it can damage nono 
except a public encmy, is not to be reforred to promissory docla- 
rations. For from a promise, as wo have partly said, a now and 
special right is confcrrod on him to whom tho promiso is mado ; 
and this holds even betwcen oncmies, without any oxccption as to 
hostility existing at tho momont; and not only in oxprcss promiscs, 
but also in tacit ones, as wo shall show in spcaking of parlcy, 
when we come to that part which concerns tho kecping of faith in 
war. 

XIX. Further, wo must again apply what we havo said in our 

3—« 



36 QUANTUM IN BELLO LICEAT, [Lib. III. 

ex persona ejus quicum agimus peti possent, quia non cum 
homine tantum, sed et cum Deo res est, cui per jusjurandum 
obligamur, etiamsi homini jus nullum nasci possit. Ibidem et 
illud diximus, non sicut in alio sermone, ita in jurato, ut a 
mendacio excusemur, admitti interpretationes vorborum quas- 
vis non plane inusitatas : sed omnino veritatem requiri eo in 
sensu quem homo exaudiens intelligere fide optima existima- 
tur : ut plane detestanda sit illorum impietas, qui ut pueros 
talis, ita viros jurejurando fallendos assercre non dubitabant. 

XX. 1 Scimus etiam fraudium, quas concessas naturali- 
ter diximus, genera quaddam a populis aut hominibus nonnullis 
repudiata: sed id non accidit ob injustitiao opinionem, sed ob 
eximiam quandam animi celsitudinem, interdum et virium 

dxii 5o.j\ fiduciam. Exstat apud jElianum dictum Pythagor©, duabus 
rebus hominem ad Deum proxime accedere, vera 8 semper lo- 

protrept. & quendo, et benefaciendo aUis : et apud Jamblichum veracitas 

Niciv.2. dux dicitur ad omnia divina humanaque bona. Aristoteli 6 
fi€ya\6\pv)(09 irappqaiaaTiKds ical aXrjOeuTiKos, magnanimus 
verum et libere loqui amat. Plutarcho to >//€i/oW0a* $ou\o- 

Ub.i.iniL irpcires, y 8ervile mentiri. Arrianus de Ptolemseo: /cai aurtp 
/3ao"i\e7 ovri aicrxpoTepov rj Ttp aWco 'tyeuaraaQai t)» % et ipsi, 
titpote regi, turpius mentiri quam alii cuivis. Apud eun- 

Lib. vil 5. dem Alexander : ou yjprjvai tov fiatrikea a\\o ti t) aXrjOeuetv 

8 Vox illa, temper, apud iElianam 8S8 b.) irap o xal tov* Sixovov? xal 

non legitnr. J. B. do\epov* airaviv 6vojio%*tv SQov aVe- 

y Servile meniirx) Philo libro: om- \cv6epovs t« Kal fovXoirprireW unde 

nem virum probam esse liberum : (pag. et eos qui duqlices sunt atque fallaces, 



former discussion concerning oatha, whothor assertory or promissory ; 
that they have force to exclude all excoptions which may be taken 
on account of the person with whom wo are dealing : sinco in those, 
wo have to do, not with men only, but with God also, and are bound 
by our oath to him, altbough there should no right accrue to any 
man. And we have there said also, that in an oath, it is not as in 
other discourso, that to ezcuso us from tho guilt of a lie, unusual 
interpretations of words may be admitted; but that by all means 
truth is required in that scnse which the hoarer is in good faith con- 
ceired to understand : so that wo must detost tho impicty of those 
who say that men are to be deceired with oaths as boys with toys. 

XX. 1 We know that somo of tho kinds of fraud which we 
have said aro allowed by Natural Law, have boen repudiatod by some 
pooplo, or some individuals. But that does not proceed from an 
opinion that such frauds are iniquitous, but from a certain eminent 
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irpos tovs ujrtjKoous' non debere regem apud subditos aliud 
quam verum eloqui. Mamertinus de Juliano : mira est in p**w- «*«*• 
principe nostro mentis linguceque concordia. Non modo 
humilis et parvi animi, sed et servile vitium scit esse men- 
dacium : et vere cum mendaces homines aut inopia aut timor 
jaciat, magnitudinem fortunoz suoe imperator qui mentitur 
ignorat. Laudatur Plutarcho Aristidis (pvais iSpvfxevrj iv Pag. 319 o. 
fjGei /3e/3cu'ft) Kctt irpos ro SiKaiov aTevqs, >//ei!oos 5' ouS' ev 
iraiSias tivi Tpoirtp irpoaiefxevrj' ingenium morum constantia 
prceditum, et justi tenax, mendacii etiam in joco fugiens, 
De Epaminonda Probus : adeo veritatis diligens, ut ne joco Coro - n «t>- 
quidem mentiretur. 

2 Quod profecto Christianis eo magis observandum est, 
9 quia ipsis non simplicitas tantum imperata est Matth. x. 16, 
sed et yaniloquentia interdicta Matth. xii. 36, et is in exemplum 
propositus, in cujus ore dolus inventus non est. Lactantius : 1 Pet. \\. ». 
Itaque viator ille verus ac justus non dicet illud Lu~ int. mv. \\. 
cilianum : 

Homini amico ac familiari non est mentiri meum. 

• Sed etiam inimico atque ignoto existimabit non esse mentiri 
suum : nec aliquando committet, ut lingua interpres animi 
a sensu et cogitatione discordet. Talis est in Philoctete 
Sophoclis Neoptolemus virepftdWwv airXoTtjTi Kal evyevelq, 

eot illiberales servilisque animi vocare 9 Nihil hcic poscit Religio Chris- 

soUnt. [Locufl Plutarchi exstat in Lib. tiana ultra id, quod Lcge Naturae san- 

De Educ Liber. pag. 11 c. Edit. We- citur. Diximus plura in Notis noatris 

chel. Tom. n. J. B.] Gollicis. J. B. 



loftiness of mind, and sometimcs from a confidence in the strength 
of the speaker. In Elian wo have a saying of Pythagoras, that 
men approach to tho gods principally by two things; by alwayB 
speaking the truth, and by doing good to othors ; and in Jamblichua 
reracity is called the leador to all divine and human good things. 
So Aristotle says that the magnanimous man loves to speak truly and 
freely ; Plutarch, that to lie is slavish. So Arrian of Ptolemy and of 
Alezander ; Mamertinus of Julian ; so Plutarch of Aristides, and Pro- 
bus of Epaminondas, that thoy would not lie even in jest. 

2 And this is still more to be observed by Christians, to whom 
not only simplicity is commanded, Matt. z. 16, but also rain speak- 
ing interdicted, Matt. xii. 36 ; and he proposed as an example, in 
whose mouth was found no guile. So Lactantius says that we 
must not be content with telling truth to our frionds, but also to 
Btrangers and enemics. So Neoptolemus is described in Sophocles» 
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orat hl p. generosa simplidtate excellens, ut recte notavit Dion Prusee- 

ensis, qui Ulyssi ad dolos hortanti sic respondet. (PhilocteL 

vers. 85, et seqq.) : 

Ego audiens qu» doleo, Laerta sate, 
Implere factis oderim multo magis : 
Nam si nec ego sum natus ut fallacias 
Secter *nec olim genitor, ut perhibent, meus: 
At sum paratus vi mera, non fraudibus 
Pertrahero raptum. 

Euripides Rheso (vers. 510, 511) : 

Generosus animus hostibus furtim necem 
Inferre nescit. 

piut aicx. 3 Sic Alexander furari negabat se velle victoriam. Et 

ub. xui! i. Achaeos abhorruisse ab omni in hostes fraude narrat Polybius, 
ideo quod eam demum firmam censerent victoriam, quae, nt 
in vr. cont, Glaudiani verbis sensum ejus exprimam, 

Hon. v. 848, * * 

Confessos animo quoque subjugat hostes. 

Tales Romani ferme ad usque belli Punici secundi finem. 

xfi. r 3& <it -^Ehanus : tcraai 'Pwfxaloi dyaOoi eivai, ko\ oi fiev Sid Te^vijs 

Kal eiri(5ov\iis KaraywviaaaGm tovs eyOpovs' Romanis pro- 

pria est virtus, non per astus et vafritiem qucesita victoria. 



» Nec olim geniior, ut prohibent, Troas ot lartam Priaml chorels 

meus] AchiUea : de quo Horatius Car- ^ 6 ™* * uljim : 

• t«u-. j •/ io-^ Sed palam captis gravia, 
mimtm Lib. iv. ode vi. (vers. 13, et 

teqq.) : Et qu» sequuntur : ubi Scholiastes dicit 

111© non inclusus equo Mincme Achillem nihilfraude, ted temper palam 

Sacra mentito, male feriatoa virtutit fiducia dimicatte. Nota iUud 



exeellent in simplicity and noblemindednm ; as Dio Prusseensis notes. 
See his answer to Ulysses in tho Philoetetes, and Euripides in the 
Rhesus. 

3 So Alesander said that he would not steal a victory. And 
Polybius relates that tho Achseans abhorred all fraud towards ene- 
mies ; thinking victory then only firm when, as Claudian says, it sub- 
jugates the minds of tho enemy. Such wore the Romans till the 
end of the second Punic war. It is their virtue, Elian says, not 
to soek victory by art and cunning. And accordingly when Per- 
seus was deceived with tho hope of peace, the older senators said 
that thoy did not recognize the arts of Rome ; that their ancestors 
had never in war boasted of cunning instead of courage; not of 
the tricks of the Carthaginians, not of the subtlety of the Greeks, 
among whom it was more glorious to deceive an enemy than to over- 
come him by force. And then ihey added that sometimes, for the 
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Unde cum Perscus Macedonum rex deceptus esset spe pacis, [rLiv. xiu. 
negabant veteres senatorum se agnoscere Komanas artes : ma- 
jores nunquam ut astu magis quam virtutc gloriarentur bella 
gessisse: non versutiis Punicis, non calliditate Graeca, apud 
quos fallere hostem quam vi superare gloriosius foret. Tum 
illud addebant: interdum in prcesens tempus plus profici 
dolo quam virtute, sed efus demum animum in perpetuum 
vinci, cui confessio eapressa esset, se neque arte, neque 
casu y sed collatis cominus viribus justo ac pio belh esse 
superatum. Etiam serius apud Tacitum legimus : non Ann. u. 88. 
jiraude, neque occulte, sed palam et armatum populum Ro- 
manum hostes suos ulcisci. Tales etiam Tibareni. qui prsolii schoi.adu. 
quoque locum et tempus condicebant. Quod et de Grsecis v - 1012 > 
sui temporis apud Herodotum l prodit Mardonius. 

XXI. Ad modum agendi et illud pertinet, quod ft quic- 
quid alicui facere non licet, ad id eum impellere aut sollicitaro 
non liceat. Pro exemplo sint haec : regem suum occidcre sub- 
dito non licet, nec oppida sine consilio publico dedere, nec 
spoliare cives. Ad haec ergo subditum, qui talis maneat, per- 
movere non licet. Semper enim qui alteri peccandi causam 
dat, peccat et ipse. Nec est quod regerat quisquam, ipsi qui 

virtutis jiducia, quod optime convenit ruut. J. B. 

cum iifl qtue noa hujus paragraphi initio * Quidtjuid aliciti facere non licet t ad 

in textu diximus. id eum impellcre aut sollicitare non 

1 Locus est Lib. vii. cap. 9. Sed liceat) Ita docet et Maimonides in 

ubi id reperit Auctor noster, quod verlwi b^n maVn cap. 5. § 10. 
Graeca, recte expensa, non pne se fe- 



present moraent, succcss might bo obtaincd by dcccit moro than by 
valour ; but that his mind only was thoroughly conquered, who was 
compelled to confess that ho was subdued, not by art or by chanco, 
but in a close trial of strcngth in a just and pious war. So even 
later in Tacitus. Such too wcre the Tibarenians, who announced be- 
forehand the timo and place of battlo. And Mardonius in Hcrodotus 
says that the Greeks of his time did the same. 

XXI. As to what conccrns the modo of acting, this is to be 
noted; that what it is not lawful for another to do, it is not law- 
ful for us to impel or solicit him to do. We may take such cx- 
amples as these : it is not lawful for a subject to kill his king, nor 
to give up towns without public authority, nor to despoil his fellow- 
citizens. Therefore it is not lawful to move a citizcn, continuing in 
that character, to do such things. For in all casos, he who givcs 
another cause to Bin, does himself sin. Nor is it cnough to reply 
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talem hominem ad facinus impellit, actum talem, puta hostis 
interfectionero, esse licitum. Licet enim id ei facere, sed non 
AfSr^iS eo mo ^ ' Bene Augustinus : nihil interest utrum ipse scelus 
cath. c. 57. admittas, an alium propter te admittere velis. 

XXII. Aliud est si quis opera sponte nec suo impulsu 

peccantis ad rem sibi licitam utatur : quod iniquum non esse 

b Dei ipsius exemplo alibi probavimus. Transfugam jure 

L.n\.Dd4t helli recipimus, inquit Celsus, id est, c contra jus belli noa 

aeq. rerum x . * . . * 

dom. est, u t eum aamittamus, qm deserta hostium parte nostram 

eligit. 

b Dei iprius exemplo) Libro 11. cap. JEtolis, Antiocho. Polybiua in Ex- 

xxvi. § 5. cerptis Legationum ix. xxviii. xixr. 

c Contrajus bellinonest,ut eumad- Menander proteetor idem nos docet. 

mittamus qui deserta hostium parte nos- (Pag. 118. Edit. Haesch. in conditio- 

tram eligit] Neque reddendi tales, nisi nibus Foederia inter Juatinianum et 

pace conyenerit: ut pace cnm Philippo, Chosroen. J. B.) 



that to bim who impels such a man to such a deed, say to kill 
an enomy, the deed is lawful. It is lawful, but not in that manner. 
Augustine says well, It makes no difference whether you yourulf com- 
mit a wickedness, or mahe another man commit itfor you. 

XXII. The case is different, if any one use the help of a person 
who does wrong of his own accord, and not at his impulse ; wbich 
we have proved elsewhere, by the example of God himself, not to 
ho unjust. We receive a deserter by the laws of war f says Celsus ; 
that is, it is not against the laws of war to receive him who leaves 
the enemy and comes over to us. 



QtJOMODO JURE OENTIUM BONA SUBDITORUM PRO 

DEBITO IMPERANTIUM OBLIGENTUR; UBI DE 

REPRESSALIIS. 



I. NataraliUr exfaeto alieno 
neminem Uneri ntri here- 

II. Jare tamen gentium intro- 
duetum ut pro debito im- 
perantii teneantur rei et 
actul eubditorum. 

m. Exemplum in preheniione 

hominam : 
IV. Etrtrum. 



V. Loeum habere hoe poit ju» 
denegatum: et guando id 

faetum eeniere debeat : ubi 
oitenditur rem judicatam 
propri» jui non dare aat 
adimere. 

VI. Vitam non obligari. 
VII. Dittinetio ejue qaod in hae 

niateria at jurii ciiilii et 
gtnttum. 



I. 1 "I7ENIAMUS ad ea qutc ex jure deseendunt gentium. 
V E,i partim ad quodyis bellura spectant, partim ad 
certam belli epeciem. A generalibus auspicemur. Mero na- 
tune jure ex facto alieno ncmo tenetur, nisi qui bonorum 
successor est: "ut cuim cum oneribus bona trausirent simul 
cum dominiis rerum introductum cst. Imperator Zcno ssqui- j. «n. c. »t 
tati naturali contrarium dicit ut pro alienis debitis alii moles- " 
tcntur. Hinc tituli in jure Romano, ne uxor pro marito, ne Tn.m.a 
maritus pro uxore, nc filius pro patre, ne pater vel mater pro m*r.tt£ 

... r . . r r > r r ju.^fti. 

nlio convemantur. 

* Ut enim cam mtribui buna tratui- Adde c. in literi» 5. dt raptoribui c. tua 
rent tiuail cum dominiii rerum Mmduc- 9. de usurin. 
tttmrtt] Vide inpre Lib. u. c. 31. j 19. 



Chafter II, How by tke Laui of Natiom the goodi of Sabjeett are 
liablefor the debt qfthe Rulen ; and herein, of Repriiah. 

I. 1 Lot ua come to tho results which in war flow from tho 
Law of Nations. These belong partly to any war, partly, t* certain 
kinds of war. Wo bcgin with tho gcneral caso. 

By the mere Law ot Naturo, no ono is bound by tho act of another, 
eicept he who is the eucccbsot to his propcrty : for the rulo t.hat 
property paises with its buithens, was introduced when property 
was introduced. Tho emperor Zeno ssys that it is contrary to 
initural equity that one porson shonld be molested for the debts of 
another. Hence tho Roman Law provides that the wifo ii not re- 
sponsible for the husband, the husband for tho wife, the son for tho 
father, the father or mother for tho Bon. 
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2 Nec quod universitas debet, singuli debent, ut diserte 

l.7. 51. d. loquitur Ulpianus: nimirum si universitas bona habeat: alio- 

nom. ' ' qui enim tenentur non ut singuli, sed qua pars sunt univer- 

i£ b ' ?" \l sorum « Seneca : si quis patrice mece pecuniam credat, non 

dicam me illins debitorem, nec hoc ces alienum profitebor: 

h ad exsolvendum tamen hoc portionem meam dabo. Supra 

cap. 19. a. dixerat : unus e populo non tanquam pro me solvam, sed 

tanquam pro patria conferam. Et : singuli debebunt non 

tanquam proprium, sed tanquam publici partem. Hinc 

D.iun.c. speciatim jure Romano constitutum, ut nullus ex vicanis pro 

2WS* alionis vicanorum debitis teneatur ; et alibi nulla possessio al- 

aeuetexaeu terius pro alienis debitis etiam publicis conveniri praecipitur: 

gj c ^ * et in novella Justiniani vetantur evcxypiaapiol, id est, c pigno- 

rationes pro aliis, addita causa, quod rationem non baboat, 

alium quidem esse debitorem, alium vero exigi ; ubi et hujus- 

modi exactiones odiosse vocantur. Et rex Theodoricus apud 

2!*i T 'iu iBr ' Cassiodorum foedam vocat licentiam alterum pro altero pig- 

norandi. 

II. 1 Hsec quanquam vera sunt, tamen jure gentium 
voluntario induci potuit, et inductum apparet, l ut pro eo quod 

b Ad exsolvendum tamen hocportio- riis in sexto : pignorationes quas vulga- 

nem meam dabo) Vide leges Siculas fine ris elocutio repressalias nominat. Rec- 

libri 1. (Tit. 100.) tins scribas, ut libri quidam, reprensa- 

c Pignorationes] C. unico de inju- lias. Id enim voci Saxonicaa "VVither- 



2 Nor do individuals owe what the general body owes, as Ul- 
pian plainly says: that is, if the gencral body have propcrty; for 
otherwise, they aro bound, not as individuals, but as parts of tho 
general body. Scneca says, If any one lends moncy to my country, 
the dcbt is not mine : but I will give my share towards the payment. 
Ho had beforo said, individuals will owe, not as a part of their 
own debt, but a part of tke public. Hence it was specially pro- 
vided by tho Roman Law that tho mombers of a village should 
not bo responsible for the debts of others of the same village ; and 
elsewhore, no possession can bo made responsible for other porsons' 
debts, not evcn public debts. And in a law of Justinian, securities 
for others are forbidden; it boing stated as tho reason, that tho 
debtor is ono person, and the person distrained, another, which is 
stated to bo unreasonable and odious. And so king Theodoric calls 
this liberty of suretyship disgraceful. 

H. 1 But though this is so, a rule may be introduced by the 
instituted Law of Nations, and it appears, has been introduced, that 
for a dobt due from any civil society or its head, either on his own 
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debet prsestare civilis aliqua societas, aut ejus caput, sive per 
60 primo, sive quod alieno debito jus non reddendo sc quoque 
obstrinxerit, pro co teneantur et obligata sint bona omnia 
corporalia et incorporalia eorum qui tali societati aut capiti 
subsunt Expressit autem hoc qurodam necessitas, quod alioqui 
magna daretur injuriis faciendis licentia, cum bona imperan- 
tium ssepe non tam facile possint in manus venire, quam pri- 
vatorum qui plures sunt. Est igitur hoc inter jura illa quae 
Justinianus ait usu exigente, et humanis necessitatibus a gen- j££ *■>«*•. 
tibus humanis constituta. 

2 Non autem hoc naturse repugnat, ut non more et tacito Thom. *, 2. 
consensu induci potuerit, cum et fidcjussores sine ulla causa ex {^jjj^ 
solo consensu obligentur. Et spes erat facilius membra ejus- Jq^i&2«». 
dem societatis a se mutuo jus consequi posse, et indemnitati ^Tar. c. 27. 
suae consulere, quam externos, quorum multis in locis exigua n * 13& 
habetur ratio: deinde, commodum ex hac obligatione com- 

mune erat omnibus populis, ita ut qui nunc co gravarctur, 
alio tempore indidem sublevari posset. 

3 Receptum autem hunc morem, non tantum apparct 
d ex bellis plenis quae populi populis inferunt : in his enim quid 

namii ad amussim rcspondet, sed nsus sed ex ipsa constitutiono Socictatis Ci- 

alterum recepit. vilis, nt ostcndimus in Notis nostris 

1 IIoc non oritur ex jure illo Gen- Gallicis. J. B, 
tium Yoluntario, quod gratis statuitur, d Ex bellis plenis] Distinguit bella 



account or as bound for another, all tho goods, corporeal and incorpo- 
real, of tho members of the society, aro bound and liable. And this 
rulo has been eetablished by a certain noccssity, in that othcrwiso 
there would be great licenco for thc commission of injury, sinco tho 
goods of the rulcrs oftcn cannot so easily be got at, as those of pri- 
Tate persons, who are more numerous. And thcreforo this is ono of 
the rights which, Justinian says, were instituted by nations on the 
exigency of usage and to meet human ncccssitics. 

2 And this is not in any way so rcpugnant to nature that it may 
not be introduced by usage and tacit consent, sinco sureties become 
bound for debts without any cause, by consent alone. And it was to 
be hoped that the members of tho same society would be ablo to ex- 
act rights from one another, and to consult their own indomnity more 
easily than strangers, who in many cases are littlo attendod to : and 
moreover there was by such an obligation an advantago to bo gained 
by all peoples, so that they upon whom in one case it presses heavily, 
in anothor would fiud their relief in it. 

3 That this usage is recoived, appcars not only from the wars on 
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ijv. j. 3«. observetur, ostendunt denuntiationum formulae : populis pris- 
corum Latinorum, hominibusque prisds Latinis bellum in- 

Lib. xxxi.0. dico facioque: et in rogatione: vellent, juberent, Philippo 
regi Macedonibusque qui mb regno ejus essent bellum indici : 

oeii. xti. 4. et in decreto ipso : populus Romanus cum populo Hermun- 
dulo liominibusque Hermundulis bellum jussit, quod ex 

Liv. *xxvul Cincio est in re militari : et alibi : hostis sit ille quique intra 
prcesidia ejus sunt : verum etiam ubi ad eam belli plenitudi- 
nem nondum ventum est, sed tamen violenta quadam juris 
executione, id est, bello imperfecto, opus est, idem videmus 
usurpari. Pharnabazo regis Persarum subdito dicebat olim 

J^iVJf^J; rt Agesilaus : iJ/ulcIs, w tbapvafiafa xal (piXoi ovres irporepov 

or?iv?M > i&, /SocnXcws» i^wjuLeOa roTs €K€ivov Trpaytiaai (piXitcws. /ca« 
vvv iroXefiioi yeyovores, iroXe/uLiKoh* ev ovv Kai ae twv /3a- 
aiXews KTfjinaTwv opwvres etvai fiovXofievov, eiKOTws $id aou 
fiXdwTojuLev eKelvov Nos Pharnabaze et cum amid regis 
essemus amice nos erga ea quce ipsius erant gerebamus : et 
nunc, cum hostes simus facti, hostiliter nos gerimus. Quare 
cum et tu esse velis inter ea quw regis sunt, jure per te 
illum lcedimus. 

III. 1 Ejus quam dico executionis species erat quam 

ab his pignorationibus vir prudens Ni- phus xvi. Antiqua Historitz, ubi ha?c 

colauaDamascenus, ubi ostendit Herodi, verba: rd ddvetov e'ncuiv t&v trevraKo- 

cui non licebat bellum inferre Arabi, li- a-taov TaXdvrwv, xal ti]v crvyypa<pr\v iv 

cuisse pvoia \ap.f3dveiv, pro sibi ex con- »j xal tovto rjv irpoayeypap.p.evov, e£et- 

tractu debitis nti pignoratione. Jose- vat tt)? 7rpo&cap.iav irapeXdovoij^ pvoia 



a large scale which one people carries on against another : for in these 
the rule that is followed appears in the formulse by which war is de- 
clared ; as in Liyy, I declare war against the people of the Latins and 
against the Latian men : and in the proposal, Whether they wished that 
war 8hould be declared against Philip of Macedon and those who are 
under his rule : and in the decree itself, The Roman peopU order that 
war should be with the Hermundulan people, and with the Hermundulan 
men : in Cincius on military affairs, and elsewhere, Let him be an enemy 
and those who are under his protection : but also, when war on this full 
scale has not yet taken place, hut where some violent exaction of rights, 
that is, an imperfect war, has been found nccessary, we see tbe same 
usage prevail. Agesilaus said to Pharnabazus, When we werefriends to 
the king we behaved in afriendly manner to his people : and now that we 
are enemies, we shall behave hostilely to the same : and tJierefore as you 
choose to belong to the king, we shall attack him through you. 

III. 1 A kind of the exaction of rights of which wo speak was 



Cap. II.] SUBDITORUM FRO DEBITO, ETC. 45 

Athenienses vocabant dvSpoX}j\j/lav 9 de qua sic habcbat lcx 
Attica : eav t*s /3iai(p OavaTip diroOdvrjy virep tovtov tois Apud Ocra. 

/ * * • S x i ' *rf * * ^ ' ~ Or. adv. 

irpocniKOvcnv eivai Ta$ avdpoATi\l/ia<>, eo>s av n oiKas tov Jrutoc.p. 
cpovov viroo^xcocriv, tf tov? airoKT€tvavTas eKcwcri. Ttjv oe %JL£i7 
dvopo\t]>J/iav elvat fi^XP 1 T P l <*> u > tXcoi/ oe fiij' id est, 8% qxiis 
morte j)er vim illata obierit, pro eo proximis ac necessariis 
jus esto homines prehendendi, donec aut poena sumatur de 
ccede aut homicidas dedantur: liceat autem tres tantum 
homines prehendere, non ultra. Hic videmus pro debito civi- 
tatis, qura obligatur subditos suos qui aliis nocuerunt plectere, 
obligari jus quoddam incorporale subditorum, ipsam scilicet 
libertatem morandi ubi velint, et agendi quod velint, ita ut in 
servitute interim sint, donec civitas id faciat quod facere tene- 
tur, id est, puniat sontem. Quanquam enim ^Egyptii, ut ex 
Diodoro Siculo discimus, disputabant corpus sive libertatem bm. \. 70. 
pro debito obligari non debere, nihil tamen in eo est naturaa 
repugnans, et mos non Groecorura tantum, sed et aliarum 
gentium in contrarium valuit. 

2 Aristocrates Demostheni coaevus decretum rogaverat, si 
quis Charidemum occidisset, eum abripere undecunque liceret, 
et si quis obsisteret, is hostium esset numero. Hic multa re- 

Xafxfidveiv e£ aVa<rij« t»j« xdpav, t»;V posse ipsum ex omni Ardhum terra pig- 

fiiv trrpctTtdv ov trrpaTidv eXeyei/, a'W nora capere, hanc e.vpeditionem non ex- 

itri diKaicov tu>v Idttvv diratTnatv cum peditionem etse dicebat, sed justam de- 

narrasset quingenta Jlerodi talenta dc- biti exactionem. (Cap. x. § S. division. 

bita, cautionemque de iis expositam id Hudson.) 
continere ubi dies prastituta transiissct, 



what the Atheniaos called androlepsy, or man-taking; and tho Attic 
law was, that if any <me tuas violently killcd, his neighbours and rclatives 
had the right of talcing men till either the murderer was punished, or the 
murderers given up; but three men only may be taken, and not more, 
Here we seo that for a dcbt of the city which is undcr an obligation 
to punish those of its subjects who have injured others, a certain in- 
corporeal right of the Bubjects is held bound, namcly, their personal 
liberty; bo that they are enslaved till the city punishes the guilty. 
The Egyptians, as we learn from Diodorus, held that a man's body or 
liberty were not to be bound for a dcbt : but yet thcro is nothing in 
such a usage repugnant to naturo : and the contrary practice has pre- 
vailed not only among the Greoks, but also other nations. 

2 Aristocrates, a contemporary of Dcmosthenes, had proposed a 
decree that if any one slew Charidemus, he might be taken wherever 
he was, and if any one resisted he should bo held as an enemy. In 
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prehendit Demosthenes : primum quod non distinxerit Aristo- 
crates inter caedem justam et injustam, cum et justa aliqua 
esse possit: deinde quod non exigit, ut prius postuletur judi- 
cium: praoterea quod non eos, apud quos facta sit caedes, sed 
ubisupra, eos qui homicidam recipiunt teneri velit. Verba Demosthenis 
sunt: 6 fiev vojios, av firjTe oikox viroaywai irap oU av to 
iraOos yevrjTai, firjTe tow oeopaKoras eKCiCooai, KeXevei Kard 
tovtwv elvai to dvopo\rj\f/iov jrara [/xej^ot ed. Bekk^\ Tpiwv. 
6 oe tovtovs jxev ddalovs 7raprjK€, kclI ovoe \oyov ireiroirjTai 
irepl avTWv ovoeva, tov$ oe tov rjorj 7re(f)evyoTa, (prjaw ydp 

OVTW t KaTa TOV KOIVOV avdpWTTWV VO/ULOV, OS KelTai TOV <j)€U~ 

yovra Seyeadai, [toi)s] vTrooe^afJLevovs eKarovoovs elvai ypa- 
<pei 9 eav fir) tov iKCTrjv (male editur *oIk€tyjv) ckootov oiowaiv* 
Lex, si apud quos ccedes evenit neque jus reddant, neque sontes 
dedant, adversus eos dat trium hominum prehensionem. At 
hic hos quidem relinquit intactos, ac ne mentionem quidem 
eorum facit. At eos qui jam fuga elapsum, ita enim rem 
ponam, susceperunt secundum jus omnium hominum quod 
fugientes vult posse suscipi, hos vult esse hostium loco ni 
supplicem dedant. Quarta reprehensio est quod Aristocrates 
rem statim ad plenum bellum deducit, cum lex prehensione 
contenta sit. 

3 Ex his primum illud et secundum et quartum ratione 
non caret. At tertium illud, nisi ad solum eventum caedis 
casu aut ob sui tutelam factaa restringatur, non est ut non 

9 Ita diserte habet ultima Editio utor. Sed nonnulla alia Auctor heic 
Hiebontmi Wolfii, Basil. 1572. qua emendat tacite, idque non sine caussa, 



this,Demo8thenes finds much to rcprehend ; first, that Aristocratefi had 
not distinguished between killing justly and unjustly, though it might 
happcn that he was killed justly : and next, that hc does not require 
that first a trial should be demanded : and thirdly, that he requires 
thoso to be bound who hare received tho homicide, and not thoso 
among whom the act was committed. And ho then refers to tho 
androlepsy just mentionod, saying that The law made them responsible 
among whom tJie homicide took place ; but that Andronicus left these un- 
touched, andpunished those who received the homicide; though the usage of 
all nations was to protect refugees. Tho fourth objection is, that Aris- 
tocrates makes the matter forthwith a case of public war, tho law 
being content with the man-taking. 

3 Of these, the first, second, and fourth arguments are not without 
wcight. But as to tho third, except it be unrestricted to the case of 
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oratorie magis et argumcnti causa, quam ex vero ct juro sit 
dictum. Nam jus gcntium ut suppliccs suscipiantur ct defen- 
dantur, ut supra diximus, ad cos tantum, quibus fortuna, non lh>. u. xxi. 
crimen obstat, pcrtinet. 

4 Ceteroqui par jus est eorum apud quos crimen 'est fac- 
tum, et eorum qui sontem punire aut dedere recusant. Atque 
adeo aut illa ipsa lex, qua utitur Demosthenes, interpretatio- 
nem eam quam dico ex usu recepit, aut advcrsus cavillationes 
tales exprcssius postea est posita : horum enim alterum quin 

sit, non negabit, qui attenderit ad illud Julii Pollucis : dvSpo- lid. vm. & 
\qy\nov Se orav ny tovs dvopo(f)6vovs KaTa(pvyovTas coy 
ni/as airaiTwv /ui/ \a/x/3ai/r;, e^eoTtv eic twv ovk ckoioovtwv 
aypi T ** v T P i( *> v dtrayayiiv' hominum jyrehensio est, quoties 
quis homicidas qui ad aliquos confugerunt non recipet cum 
id postulaverit. Nam jus est tres Iwmines prehendendi ad- 
versus eos qui dedere recusant. Nec aliter Harpocration : ^JJv^ . ^ 
dvopo\rj\J/ia, to dpirdfyiv avcpas €K tivos 7ro\ews. ivey^vpa- 
£ov ydp tyjv ey^ovaav iro\iv tov avopo<p6vov, nal /mt] irpoie- 
fievrjv avTov eis TijmwplaV Jus liominum prehensionis estjus 
rapiendi aliquos ex urbe aliqua. Nam in eam civitatcm, 
quce homicidam teneret, nec pomas dederet, pignoratione 
utebantur. 

5 Simile huic est quod ad recupcrandum civcm injuria 
manifesta captum, civitatis apud quam id factum est civcs 
retinentur. Sic Carthagine quidam impcdierunt, ne Ariston Lhr.uxiv.<a. 

meo quidem judicio. Potuisset etiam, quadam Editione : quum prasertini ipso 
pro 4>fj<rcd ydp ovTu t scribere 8i;<r« yap vertat : Iia enim rem ponam. J. B. 
otrrw, ut est in MSS. bonse notoc, et in 



slaying by accident or in sclf-defcnse, is said rather oratorically than 
occording to truth and justico : for tho law of nations that suppliants 
are to be roceived and dcfended, applics to those, as we havo said, who 
have been unfortunate, not criminal. 

4 Moreover the case is tho samo as to thoso among whom tho 
crime was committod, and those who refuse to punish or to give up the 
guilty person. And thcreforo the law which Demosthcnes quotcs 
eithor receives from usago that intcrprotation which I havo givon, 
or was afterwards expressly made against such cvasions. That one of 
theso two was the caso will not be denied by any ono who attends to 
what is said by Julius Pollux of this androlepsy, roforring it to those 
who receive the homicide. So Harpocration on androlcpsy. 

6 A liko practice it is, whon, to rccover a citizen mado captive by 
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Tyrius caperetur, hac addita causa : idem Carthaginiensibua 
et Tyri et in aliis emporiis, in quce Jrequenter commeent, 
eventurum. 

IV. Alia executionis yiolentte species est eve^ypiacrfxo^ 
sive *pignoratio inter populos diversos, quod jus repres- 

jw.ni. com. galiarum yocant recentiores jurisconsulti, Saxones et Angli 
?i<£"n.V' Withernamiura, et Galli etiam, ubi a rege impetrari id solet, 

literas Marcse. Locum autem habet, ut aiunt jurisconsulti, 

ubi jus denegatur. 

V. 1 Quod fieri intelligitur, non tantum si in sontem aut 
debitorem judicium intra terapus idoneum obtineri nequeat, 
verum etiam si in re minime dubia (nam in dubia re praesum- 
tio est pro his qui ad judicia publice electi sunt) plane contra 
jus judicatum sit : nam auctoritas judicantis non idem in ex- 
teros, quod in subditos valet. Etiam inter subditos non tollit 
quod vere debebatur. Verus debitor, licet absolutus sit, 



• Pignoratio inter populos diversos] 
SvXat id dicit Demosthenes iu Oratione 
pro Corona, et Arutoteles (Economicon 
secundo. [pag. 503 c. Sed locus Db- 
MOSTHENis non extat, quod qiddem 
sciam, in nobili illa et longa Oratione 
pro Corona, verum in brevi Oratione 
Hepi tov (TTetpdvov nrtj? nrpinpapxla* 
pag. 717 A [p. 1232, 4] quam Iandat 
Habpocbation, Toce 2uAas: unde sine 



dabio natas error Auctoris. «7. B.] 

f Nahtra tamen debitor permanet] 
Spectant huc quaB babet Gailiua de Paee 
Publica Lib. n. cap. viii. num. 7. et 
Vasquiuslibroiv. controversiarum illus- 
trium cap.x. § 41. 

% Corpora] Yide exemplum apud 
Ammianum libro xvn. ubi Julianua 
Francorum quosdam retinet usque dum 
captivi ex pacto liberentur. Adde qu» 



manifest wrong, citizens of the state by which this has been done aro 
detained. Thns at Carthage some interfered to prevent Aristo of Tyre 
being takon, saying that if this was done, the same would be done to 
Carthaginians at Tyrt, and in other mercantile cities whither they went 
in numbers* 

IV. Another kind of the riolent exaction of righte is taking secu- 
rity of the people of the offender; which the more recent jurists call 
the Right of Reprieals ; the Sazons and Angles, Withemamium ; and 
the French, among whom it is granted by the king, Letters ofMarque* 
And thia has place, as the jurists say, when Rights are denied. 

V. 1 This is understood to he permitted by custom, not only if 
judgment against a criminal or a debtor cannot be obtained within a 
reasonable time ; but also in a very clear case, (for in a doubtful case 
the presumption is for the established judges,) if judgment be given 
plainly against right. Even among subjects a wrong sentence does 
not abolish a truo debt. A true debtor though absolved remains a 
debtor, says Paulus. And when by the wrong doing of the judge the 
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f natura tamen debitor permanet : inquit Paulus jurisconsul- L &} •*>■** 

# -* ... . cond. ttuleb. 

tus : 2?£ cum per injuriam judicis domino rem quce debitoris J-£?-,} ' D - 
nonfuisset abstulisset creditor quasi obligatam sibi, et qucc- {gj j™ €t 
reretur, an soluto debito restitui eam oporteret debitori y itimmu i( icc. 
Sccevola restituendam probavit. Hoc intcrest, quod subditi?Jrt. , s. aLq " 
executionem etiam injustae sententue vi impedire, aut contra 
eam jus suum vi exsequi licite non possunt, ob imperii in ipsos 
efficaciam : exteri autem jus habent cogendi, sed quo uti non 
liceat quamdiu per judicium suum possint obtinere. 

2 Tali igitur de causa aut *corpora, aut res mobiles J« <te can. 

? . . ,,,. r . ., Anch.Domin. 

subditorum ejus qui jus non reddit capi posse, non quidem [^fJ^y- 
natura introductum est, sed moribus passim receptum. Ve- J? u £ .^3^ 
tustissimum exemplum est apud Homerum Iliados X [v. 674], 0^*0 c<fe 
ubi Nestor narratur ob ereptos patri equos Elidensium pecora TJc.^iLn. 
et armenta cepisse pvci eXauvofievos, ut loeta loquitur, ubi utnonfiant 
pvaia interpretatur Eustathius ra dvrl rivwv pvo/meva, o »" v - in «*»*• 

Bart intracU 

hahet Leo Afer Lib. 111. (pag. 435 Ed. Polybio xxxvm. ubi de Acharis contra «uid. Guido 

Elzevir. 1632.) de Monte Beni gvalid. Bceotos; et excerpto cxxm. pwidX^eiv oHli deplijn. 

[Auctor ex Ammiano nobis proponit apud Diodornm Siculum excerptis ma- <**• l n 5 - 

Francos, pro Alemannis. Deinde hi nuscripti Peircsiani. (Ubi *rtjv yr6\tv, belL n. 41. 

tamqnam obsides retenti : adeoque alio scilicet Laceda?mona, pv<rid%eiv, dicitur ?Yf r k 9 ^4 

pertinet exemplum. Yide cap. 2. dicti Poljchares Messenius : pag. 220.] Ali- 

Libri xvii. pag. 189. Edit. Valet. Gron. bi vero pvaia KarayyeWetv in bello 

ubi res narratur. J. B.] usurpatur, ut dicemus mox capite 11 1. 

h 'PuoV iXawoncvo*] Hoc sensu § 7. sunt cnim h«c valde affinia. 
pu<Tia invenias excerptis lcgationum ex 



croditor takes a thing which was not the property of tho debtor, as 
being liable ; and when it was inquired if when the debt vuas paid this 
ought to be restored to thc debtor, Scaavola decided that it was. There is 
this diflference [between a question among subjects of the eame etate 
and a question with foreigners], that the subjects of tho same stato 
cannot lawfully impedo by forco the execution even of an unjust son- 
tence, on account of the authority of the law over thcm ; but foreigncrs 
have the right of compelling: a right howover which they may not 
lawfully use, so long as they can obtain by judgmcnt what is thcir 
own. 

2 The rule then that, for such a cause, eithcr tho bodics or the 
moveablcs of thc subjects of him who does not grant mo justice, may 
bo taken by me, is not indecd introduced by nature, but is evcry whero 
received as usago. The oldcst examplo is in Homer, whoro Nestor says 
that ho took the flocks and herds of tho Elidians as reprisals for his 
father*s horses. He goes on to say that he summoned all those to hclp 
him who had any debts owing from the Elidiaus. There is anothcr 

[okot. iii.J 
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■ 

€<ttiv eXKOfxeva tcal avri t5>v irpoapiraaOevTwv apiraty- 
/xeva* Sequitur deinde in narratione, convocari edicto ad jus 
suum persequendum omnes eos quibus aliquid ab Elidensibus 
V.704. debebatur, nimirum, 

M17 ro ol artfifi6fitvog kloi unj?. 
Ne quis justa sibi parte careret. 

Aliud exemplum est in historia Romana de Romanorum navi- 
Lir.il. m. bus, quas pro bonis Tarquiniorum Cumis Aristodemus Tar- 

quiniorum haeres retinuit. Famulos, jumenta, pecunias re- 
AntRomMi tenta dixit Halicarnassensis. Et apud Aristotelem GEcono- 
n** 'laS^w mtcon 8e °undo de decreto Carthaginiensium ad prehendendas 
kSS^I exterorum naves, el tis av\av 6^«, ut ibi loquitur, H quis 
xr}Mv«, h jus prehmdendi haberet. 

01/Aoy lffrtt 11 

VI. Vita autem subditorum innocentium ut ex tali causa 

• obligetur, forte creditum fuit apud aliquos populos, eo nimi- 

rum quod crederent unicuique hominum jus vitse plenum 

esse in se, et id ad rempublicam potuisse transferri: quod 

minime esse probabile, nec saniori theologi» consentaneum, 

rrLib. n. c. alibi diximus. Fieri tamen poterit, non ex intentione, sed ex 

e.»,in.n accidenti, ut occidantur qui juris executionem per vim volunt 

impedire. Sed id si praavideatur, ex caritatis lege omitten- 

dam potius juris persecutionem 3 alibi ostendimus, cum ex ea 

8 Sed hac ratione jns !stnd plane in- 4 Qno sensn id vernm ait, exposni- 

ntile erit Cbristiano. Diximua in Notis mns etiam in iisdem Notis GaUieis. 
nostris Gallicis. J. B. Ceteroquin postulat finis Societatis Ci- 



example in the Roman histozy, where Aristodemus, the heir of the Tar- 
quins, detained the Roman ships at Cumse, as security for the goods 
of the Tarquins. And Aristotle, in his (Economics, mentions the de- 
cree of the Carthaginians for taking the ships of strangers if any one 
ha8 a claim. 

VI. That the lifo of innocent subjects should be held bound for 
such cause, was perhaps believed among ancient peoples; and on this 
ground, that they concoived that every man had a plenary right over 
his own life, and that this might be transferred to the state ; but that 
this is not good doctrine nor agreeablo to sound theology, we have 
elsewhere said. It may however take place, not intentionally, but by 
accident ; as if they are killed who attempt to impede the exaction of 
right8. But if such a result be foreseen, by the law of charity tho 
promotion of right is rather to be omitted, as we have elsewhere 
shewn ; since by that law, the life of a man ought to be of more value 
to us, especially being Christians, than our goods. 

VII. 1 In this matter, no less than in others, we are to distinguish 
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lege, Christianis praesertim, pluris esse debeat vita bominis 

quam res nostra, ut alibi demonstratum est. Lib.u. «m. i. 

VII. 1 Ceterum non minus in hac materia quam in 
aliis cavendum est, ne confundamus ea quse juris gentium 
sunt proprie, et ea qu» jure civili aut pactis populorum con- 
stituuntur. 

2 Jure gentium subjacent pignorationi omnes subditi 
injuriam facientis, qui tales sunt ex causa permanente, sive nec. e&nt. 

... • « • !• , • 352. Bal. I. 

mdigcnae, sive advenae : non qui transeundi aut morsB exiguse 3 <*« ojr. 
causa alicubi sunt. Introductae enim sunt pignorationes ad 
exemplum onerum, qu® pro exsolvendis debitis publicis indu- 
cuntur, quorum immunes sunt qui tantum pro tempore loci 
legibus subsunt, A numero tamen subditorum jure gentium 
excipiuntur legati, non ad hostes nostros missi, et res eorum. 

3 At jure civili populorum ssepe excipi solcnt personsa 
mulierum et infantium ; eorum vero qui literis operam dant 
et ad mercatus veniunt etiam res. Jure gentium singulis 
pignorandi 4 jus est, ut et Athenis iv dv$po\ri\{/ia. Jure 
civili multorum locorum peti id solet alibi a potestate summa, 
alibi a judicibus. Jure gentium ipso facto dominium rerum 
captarum acquiritur ad summam debiti et sumtuum, ! ita ut 
residuum reddi debeat. Jure civili solent citari quorum in- 

rflU, ut jure illo privati non utantur * Ita ut residuum reddi debeat] Usi 

absque concessione, expressa ant tacita, hac sequitate Veneti, captis in Galata 
snmmi Imperantis. J, B. Gennensium navibus, memorante Gre- 



what thingB are properly juris gentium, parts of the Law of Nations, 
and what is constituted by civil law or by compact. 

2 By the Law of Nations, all the subjects of him who does an 
injury are liable to bo security for satisfaction, bcing subjects from a 
permanent cause, whether indigenous or immigrants ; but not they 
who are there in passin^, or making a short stay. For such liability 
is introduced according to the cxamplo of the burthens which aro 
laid on subjects for paying public debts: to which those are not 
liable who are subject to the laws of the place only for a time. From 
the subjects, are cxcepted, by the Law of Nations, ambassadors not 
sent to our enemios, and their property. 

3 But by the civil or instituted Law of Nations, thcro are oftcn 
excepted from this liability the pcrsons of women and children ; and 
the property of literary classes, and of mcrchants. By the Law of 
Kations any one may take surcty for satisfaction, as in the androlepsy 
of the Athenians. By the institutcd law of many placcs, such Eatis- 
faction is to be sought from the supreme authority; and in other 

4—2 
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terest, postea s res publica auctoritato divendi aut addici iis 
quorum interest. Sed hiec atque alia peti debent ab his qui 
jura civilia tractant, et nominatim in hao materia a Bartolo, 
qui de repressaliis scripsit. 

4 Illud hic addam, qnia ad juris hujus satis per se 

mo Hfjiu, rigidi emollitionem portinot, eos qui non solvendo quod debe- 

j'if 1V7 """' bant, aut jus non reddendo causam dederunt pignorationibus, 

ipso naturali ac divino jure "teneri ad resarcienda damna 

aliis, quibus eam ob causam aliquid decedit. 

Konlibro 11. dXX' oiti -rin ■lum/it- imminuta, danec rectpto debito inteyra 

rav iKtitar vtair draaaiv roii rXtipm- redderent. (P*g. 189. Ktl. Getltv.) 

u-aTot iXtt^varro r& rapirar oitiv. * Addidi Tocem illam pottta, «ino 

il» ydp to pir r\i':paipa oito» «ni qus, aut iimili, lacnm esie hiulcnm, 

Kpidrt' tui Si Sipmv Tttfitjph broaa nemo non viiiet. J. B. 

■ytmpyoim Xipvai Knraittt T» tal ' Teneri ad reiarcienda danaa] 

liauiri&ti, Kal rorauol raraittt. dX\d PluUrchu» iu Cimone de Scvrils : ov 

limipaaar ilv ranpifiit aXtifliira, flavXouiviMii tu -j(pnpara ran roXXmv 

tmt droXafiivm rb Xpiot, dritooat avviKrlvciu, dXXd rot/t iyprrat rai 

a-rarra- Itd neque de oneTt captaram linpratorat droloovai KtXtviirraV 

a u naviura camtpcrunt quicquam, onui Pleriqut ptcuniai contrxbnert nolebanl, 

erat fiumetitum et hordevm : ad ktc, ted jubcbanl eoi qux rtt atienai aut ha- 

laliamenta piicium qualia profirunt bebomt aut rapuerant, ia 

Copaidet et Maotida paiudei, et Tatiaii (Pag. 483 c.) 
fiumina ; ted ea lervarunt anxie, niAil 



places, from the judges. By the Law of Nationa, the ownership of 
things taken is ipso fatto acquired to the eitent of the debt and ei- 
penses, the residue being to be returned. By instituted Law, tbey are 
to be cited who are concerned, and then their property sold or seixed 
bj public authority for the benefit of those who hare a claim. Sueh 
and other rules are to be sought in tlioae who treat of tho Civil Law, 
and oapecially, in this matter, from Bartolus, wbo haa written on 
BeprisalSi 

4 I will add, because it is a point which tends to the eoftoning of 
tho right of which we are speaking, which of iUelf ia aufficiently 
Larsh, that they who, by not paying what they owed, or by withholding 
any right, bave given occasion for this sehsnre of securities, aro, by 
Natural and Divine Law, bonod to make good the loss to those who 
have thereby ouffered. 




CAPUT III. 



DE BELLO JTJSTO SIVE SOLENNI JURE GENTIUM, UBI 

DE INDICTIONE. 



I. 



II. 



III. 



IV. 



Bellum solenne juris gen- 
tium esse inter diversos po- 
pulos. 

Distinctio populi quamvis 
injuste agentis a piratis et 
latronibus. 

Muiationem interdum in- 
cidere. 

Requiri ad naturam belli 
solennis, ut auetorem ha- 
beat eum, qui summam 
potestatem habcat : quod 
quomodo intelligendum. 
Requiri et denuntiationem. 
Quid in denuntiatione sit 
juris naturce, quid pro- 
prium juris gentium, dis- 
tincte explicatur. 
VII. Denuntiatio alia conditw- 
nata, alia pura. 



V. 
VI. 



VIII. Quw in denuntiationibus 
sint juris civilis, non gen- 
tium. 

IX. Bellum alicui indictum si- 
mul indictum esse ejus sub- 
ditis et sociis qua ipsum 
sequuntur : 

X. Non qua per se consideran- 
tur: quod exemplis illus- 
tratur. 

XI. Causa cur denuntiatio ad 
effectus quosdam requira- 
tur. 

XII. Hos effectus non reperiri 
in aliis bellis. 

Xm. Bellum an simulatque in- 
dictum est, geripossit. 

XIV. An indicendum ei qui jus 
legationis violavit. 



I. 1 a QUPRA dicere incepimus justum bellum apud probos 
O auctores dici saape, non ex causa unde oritur, ncque 
ut alias ex rerum gestarum magnitudine, sed ob peculiares 
quosdam juris effectus. Quale autem sit hoc bellum optime 
intelligitur ex hostium definitione apud Komanos Juriscon- 
sultos : hostes mnt qui nobis, aut quibus nos publice bellum 
decernimus : ceteri latrones aut proedones sunt, ait Pom- l na </< 

r Verb. tlffn. 

* Supra] Lib. i. cap. iii. § 4. 



Chapter III. Of a Just or Formal War by the Law of Nations ; 

and herein of Declaration of War. 

I. 1 We have above begun to say that a just war is often so 
called in respectablo authors, not from the cause in which it origi- 
nates, nor from the scale of the movements, but on account of certain 
peculiar jural effects. What kind of war this is, is best undcrstood 
from the definition of an enemy in the Roman Jurist : Those are our 
enemies who publicly declare war against us or we against them : others 
are robbers or pirates, says Pomponius. And so Ulpian, adding : there- 
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l. 94. d. de ponius : ncc aliter Ulpianus : hostes sunt quibus bellum publice 

** " populxi8 Romanus decrevit, vel ipsi populo Romano ; ce- 
teri latrunculi vel prcedones appellantur. Et ideo h qui a 
latronibus captus est, servus latronum non est 9 nec postr 
liminium illi necessarium est. Ab hostibus autem captus, 
puta a Germanis et Parthis, et servus est hostium, et 

l. w. $ 2. d. postliminio statum pristinum recuperat. Et Paulus : C A pi- 
ratis aut latronibus capti liberi permanent. Accedat iUud 

jl« 1.51. Ulpiani : in civilibus dissensionibus, quamvis scepe per eas 
respublica loedatur, non tamen in exitium reipublicce con- 
tenditur: qui in alterutras partes discedent vice hostium 
non sunt eorum inter quos jura captivitatum aut postli- 
miniorum fuerint : et ideo captos, et venundatos posteaque 
manumissos placuit supervacuo repetere a principe ingenui- 
tatem, quam nulla captivitate amiserant. 

2 Illud tantum notandum, sub exemplo populi Romani 
quemvis intelligi qui in civitate summum imperium habeat. 

Phiiip.11. e. JUe hostis est, ait Cicero, qui habet rempublicam, curiam, 
asrarium, consensum et concordiam civium, et rationem 
aliquam si res ita tulerit pacis et federis. 

II. 1 Non autem statim respublica aut civitas esse 
desinit *si quid admittat injustum, etiam communiter, nec 

b Qui a latronibut caphu ett, tervus Mithridatico (pag. 237. Ed. H. SUph.) 

latronum non est] Hino argumentum Adde Herreram tomo 11. 
Pamulo Plauti : Eunucho Terentii. l Confer Pufendobfidm, De Jure 

Talis et Eumteus Odytt. O. (ven». 402. NaL et Oentium, Lib. viii. cap. yi. § 5. 
etteqq.) d Criminit cauta tociantur] "O/aiXo* 

c A piratis] Pompeius a piratis cap- dvdpwTraov ov po/*w £uvt6vTU)i/, d\\' i* 

ios liberos pronuntiavit. Appianus tou a&Uov ^vveiXey^vav turba komi- 



fore he who w tahen prisoner by robbers is not subject to them, nor is 
postliminium necessary for him. But he who i» taken prisoner by cne- 
mies, suppose Oermans or Parthians, becomes their slave\ and recovers his 
former state by postliminium. 80 Paulus. Ulpian adds that, in civil 
wars, the opposite parties are not formal enemies, and therefore the 
captives taken do not lose their free condition. 

2 We may note that which is said by the Roman jurists, of the 
Roman People, is to bo understood of him who has tho supreme power 
in any stato. He is our enemy, says Cicero, who has the government, the 
council, the treasury, the consent and agreement of the citizens, and the 
power of making war and peace. 

II. 1 A State or Commonwealth does not ceaso to be such by 
perpetrating au act of injustice, even in oommon : nor is a band of 
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coBtus piratarum aut latronum civitas est, etiamsi forto aequa- 
litatem quandam inter se servent, sine qua nullus coetus posset 
consistere. Nam hi d criminis causa sociantur : illi etsi inter- 
dum delicto non vacant juris tamen fruendi causa sociati 
sunt, et exteris jus reddunt, si non per omnia secundum jus 
natur», quod multos apud populos ex parte quasi oblitera- 
tum alibi ostendimus, certe secundum pacta cum quibusque 
inita ; aut secundum mores. Sic Graecos, quo tempore mari 
praedas agere pro licito habebatur, abstinuisse a caedibus et 
populationibus nocturnis, et a raptu boum aratorura, notat ad 
Thucydidem scholiastes. Alios etiam populos, itidem ex lux i & 
rapto viventes, ubi ex mari domum se receperant, misisse ad 
dominos e ut rapta si vellent aequo pretio redimerent, memo- 
rat Strabo. Ad tales pertinet et ille Homeri locus Odyssece lh>. %i. PP . 
£ (vers. 85, et seqq.) : 

Kai fx€w dvo~fx*vc*s Koi dvdpoioi, ol r eir\ yairjs 
*AX\orplrjs fiwo-iv, xai oxfriv Zci/s \rjtda dcprj, 
UXrjvdiupoi b* re vrjas tfiav oUovde fVeaoror, 
Kai fiiv rolg faridos Kparepov deos iv <f)p€<rl nlirT€i. 

Ipsi etiam raptus avidi, qui aliena pererrant 
Littora, concessu Superum si prseda repcrta est, 
Navibus impletis abeunt, et vela retorquent: 
Quippe Deos metuunt memores fandi atque nefandi. 

num non lege congregata, sed injustitia? aav &k iraXatov, Te\evTu>vres, oi/ie tuSv 

causa in unum coacta, Procopius H. *la^r\e6vrwv nrap* avroin tcal xpuifxe^ 

Vandalieorum. (Cap. 15.) vwv dveixovro ^evwv cum ab antiquo 

• Ut rapta si vellent aquo pretio mari pradas egissent, postremum ne iis 

redimerent] Tales et Uli quorum Sazo quidem qui ad eos ipsos commercii causa 

meminit Hbro xiv. (pag. 234.) Ideo navigabant, abstinuere injuriam. (Vit. 

Bcyrioa Plutarchus cnm tempore pejorea Cimon. p. 483 c.) 
factoa notat : \tjt£6n*voi 6e t»jv 6d\ao* 



robbers or pirates a state, although they preserve a sort of equal rule 
among them, without which indeed no body of men can hold together. 
For such a body is associated for the purpose of crime: but the others, 
though they are not free from fault, are associated by mutual rights, and 
acknowledge certain rights in others; if not rights according to Na- 
tural Law (which is often much obliterated), yet rights according to 
certain conventions or usages. Thus the Greeks, while they held it 
lawful to plunder at sea, abstained from murdor, from night-attacks, 
and from seizing oxen and ploughs, as tho Scholiast to Thucydides 
notes. Other nations, as mentioned by Strabo, who lived by plunder 
at sea, were in the habit, when they had carricd their plunder home, 
of sending to the owners to ransom it at a fair price. So Homcr. 



56 DE BELLO JUSTO SIVE SOLENNI JURE [Lib. III. 

2 Principale autem pro forma est in moralibus : et, ut 

cap. ao. recte Ciceroni dictum est de Finibus quinto, ex eo quod maxi- 

mas partes continet, latissimeque funditur, tota res appeU 

latur: cui convenit illud Galeni, airo tov tt\€ov€ktouvto$ 

ev ttj Kpdarei ylvovrai a\ irpoarjyopiai. Idem talia ssepe 

vocat ovoiiaCpfjLeva /car eTriKpaTtjatv. Quare crude nimis 

ApodAugust dictum est ab eodem Cicerone, de Republica tertio, ubi injus- 

ii. 21. tus est rex, ubi lnjusti optimates, aut lpse populus, non jam 

De dv. Dei, vitiosam sed nullam esse rempublicam : quam sententiam Au- 

gustinus corrigens, neo ideo tamen y ait, vel ipsum non esse 

populum, vel ejus rem dixerim non esse rempublicam, 

quamdiu manet qualiscunque muUitudinis rationalis coetus 

rerum quas diligit concordi communione sociatus. Cor- 

pus morbidum, corpus tamen est : et civitas, quanquam gra- 

viter segrota, civitas est, quamdiu manent leges, manent 

judicia, et quse alia necessaria sunt, ut ibi jus exteri consequi 

possint, non minus quam privati inter se. Rectius Dion 

BorpeOLTx Chrysostomus, qui legem (eam praasertim qusD jus gentium 

fcpep.WA. facit) dicit esso in civitate, ut mentem in corpore humano: 

Tom.n.p. f ea enim sublata civitatem non esse amplius. Et Aristides, 

au a, b. x 

f Ea enim sublata civitatem non esse legessunt, necjudicia,nec omnino simul- 
amplius] Cicero libro x. epist. 1 : Nec acrum aliquod ac vestigium civitatis. 



2 But in morals, the principal part is taken as the characteristic ; 
bo Gicero and Galen. Whcrefore Cicero spoke too widely, when ho 
8aid (in tho third book of the Republic) that when the king is unjust, 
or the aristocracy, or the people itself, the commonwealth is not so 
much to be called vicious as non-existing : which opinion, Augustine 
correcting, says, We are not to say that the people does not exist, or that 
its common concerns are not those of a commonwealth, »o long as tltere 
remains a bodyofany reasonable number, associated by a common parti- 
cipation in its interests, A body which is diseased is still a body ; and 
a state, though grievously out of hcalth, is a state, as long as there 
remain the laws, the tribunals, and other.things which aro necessary 
in order that strangers may there obtain justice, as well as private 
persons in their affairs one with another. Dio Ghrysostom spcaks 
more rightly when ho says that law, (ospecially that which realizes the 
Law of Nations,) exists in a state, as the soul in the body ; and that 
when that is taken away, the state no longer exists. And Aristides, in 
the oration in which ho exhorts the Rhodians to concord, shews that 
many good laws may subsist oven under a tyranny. Aristotle in his 
Politics says, if any ono carry too far the violent proceedings either 
of the Few or of the People, tho commonwealth first becomes vicious; 
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in ca qua Rhodios ad concordiam hortatur, ostendit ctiam 
cum tyrannide leges multas bonas posse consistere. Aristo- 
teles quinti de Republica capite nono ait, si quis nimium in- 
tendat vim paucorum aut populi, primo vitiosam fieri rem- 
publicam, postremo nullam. Exemplis rem illustremus. 

3 A latronibus captos capientium non fieri, supra dicen- 
tem audiyimus Ulpianum. Idem captos a Germanis ait liber- l.s\. |i. 

• . &• DeeapHv. 

tatem amittere. Atqui apud Oermanos latrocinia, quse extra L.**.D.fMd. 
civitatis cujusque fines fiebant, nullam habebant infamiam, 
quse verba sunt Caesaris. De Venedis Tacitus : quicquid bol gou. 
inter Peucinos Fennosque silvarum ac montium eingitur, g^J**^ 
latrociniis pererranL Idem alibi Cattos nobilem GermanisB *** *«. 27. 
populum latrocinia agitasse dicit. Apud eundem Garamantes "<*** JJ^. 
latrociniia foecunda gens, sed gens tamen. Ulyrici sine dis-^P' 61 - 
crimine mari prawlas agere soliti : de iis tamen triumphus 
fuit: Pompeio de piratis non fuit Tantum discrimen est 
inter populum, quantumvis sceleratum, et inter eos, qui, cum 
populus non sint, sceleris causa coeunt. 

III. Potest tamen mutatio incidere, non in singulis tan- 
tum, sicut Jephthes, Arsaces, Viriatus ex praedonum ducibus J<«fc xls. 
justi duces facti sunt, *sed etiam in ccetibus, ut qui praedones "»*• J°' r J 

f Sed eiiam in ccetibus, ut qui pra- mertinis. Diodorns Siculns in fragraen- 
donet tantum fuerant aliud vita genus tis (e Lib. xxi. xxn.) 
amplexi civitasjiant] Ezemplum in Ma- 



and by going on, bccomes non-cxistent We will illustrate this by 
examples. 

3 That a person taken prisoner by robbers is not subject to them, 
we have above quoted from Ulpian. He says also that those who are 
taken by the Germans do loso their liberty. Yet among thc Germans, 
robberies which wero cxercised out of the boundaries of each state 
were subject to no infamy ; which are the words of Cocsar. Tacitus 
says of the Venodi, In the woody and mounlainous region which occu- 
pies the whole space between the Peucini and the Fenni, ihey drive 
their booty /reely. The same writer elsewhere says that the Catti, a 
noble people of Germany, practise plunder. The same author calls 
the Garamantes a nation habituated to plunder, but still a nation. 
The Illyrians were accustomed to plunder at sea without distinction : 
yet a triumph over them was cclobrated, as over an hostile natiou ; 
though Pompey had no triumph for conquering the Pirates. So great 
18 tho distinction betwoen a people, though wicked, and those who, 
not being a people, associate for the sake of crime. 

III. But a transition may take place from one condition to the 
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tantom fuerant aliud vitee genus amplexi civitas fiant. Augus- 
De av. Det, tinus de latrocinio locutus : hoc malum si in tanium per- 
ditorum hominum accessibus crescit, ut et loca teneat, 
sedes constituat, civitates occupet, populos subjuget, regni 
nomen assumit. 

IV. Summum autem imperium qui habeant dizimus 
supra, unde intelligi et hoc potest, si qui pro parte habeant, 
pro ea parte justum bellum gerere : multoque magis eos qui 

cjjet*}** n on subditi, h sed inaequaliter sunt federati, quomodo inter 
Romanos et eorum socios, quanquam federe inferiores, Volscos, 
Latinos, Hispanos, Poenos omnia justi belli exercita ex histo- 
riis discimus. 

V. Sed ut justum hoc significatu bellum sit, non sufficit 
inter summas utrinque potestates geri : sed oportet, ut audivi- 
mus, ut et publice decretum sit, et quidem ita decretum pub- 
lice *ut ejus rei significatio ab altera partium alteri facta sit, 
unde promulgata pralia 2 dixit Ennius. Cicero Officiorum 

c«p- ». primo : at belli quidem cequitas sanctissime feciali populi 
Romani jure perscripta est : ex quo intelligi datur, nuU 



h Sed incequaliter sunt federatx\ Ut 
dax Lotharingis?, apud Crantzinm Sax- 
onicis xn. 13. Civitas Sundensia prin- 
cipibus sais Pomeranis beUum indixit. 
Idem Crantziofl Vandalicorum xiv. 35. 

* Ut ejus rei rignificatio ab aitera 
partium aUerifacta sit] Josephus Anti- 
qwt Historia libro xv. (Cap. v. § 3. 



divis, ffuds.) nroXefiov &Kt\pvKrov kird- 
yeiv, dvofiia* bellum inferre non ante 
denuntiatum, injustum est. Vide hnjos 
gentium moris exempla apad Crant- 
zinm Saxonicorum xi. apud Oderbor- 
nium in Vita Basilidis lib. m. Facta 
oontraria Turca Olizasthlanis, et Nee- 
monis Servii, reprebendit Nicetas Lib, 



othor; not only in individuals, as Jephtha, Arsacos, Viriatus, from 
being leaders of bands of robbers, became regular rulers ; but also in 
societies, so that they who had been only robbera, embracing another 
modo of life, become a state. Augustine, speaking of bands of robbers, 
says, If this evil, by the accession of bad mm, grows to tuch a height that 
they keep posseuion oftheir ground, establish a eeat of residenee, occupy 
cities, eubjugate peoples, it assumes the name of a kingdom. 

IV. Who have sovereign authority, we have discussed above : from 
whence it may be understood that if any havo it partially only, they 
may, so far as that part goes, carry on a just war : and much more 
they who are not subjects, but bound by an unequal league ; as under 
the Roman8, we learn that the Volsci, Latins, Spaniards, Carthagi- 
nians, though inferior in the federation, all mainiained just wars. 

V. But that a war may be just in this sense, it is not sumcient 
that it be carried on between the supreme authorities on each side ; 
but it is requisite also, as already said, that it be publicly decreed ; 
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lum bellum esse justum, nisi quod aut rebus repetitis ge- 
ratur, aut denuntiatum ante sit et indictum. Minus plene 
yetus scriptor apud Isidorum: justum bellum est quod &r Ln>.xYiiLi. 
edicto geritur, rebus repetitis aut propulsandorum homi- 
num causa. Sic Livius bellum palam et ex edicto gerere "*• 1 97. 
dixit, in justi belli descriptione. Et cum narrasset Acarnanas ufc «**.". 
agrum Atticum esse populatos : irritatio animorum ea prima 
fuit : postea justum bellum decretis dvitatum uUro indi- 
cendo factum. 

VI. 1 Qu® loca et alia de belli promulgatione agentia 
ut intelligantur, accurate distinguenda sunt qu» jure naturaa 
debentur, qu» natura non debentur sed honesta sunt, qu» 
jure gentium requiruntur ad effectus juris gentium proprios, 
et quse praBterea ex peculiaribus populorum quorundam insti- 
tutis veniunt. 

Naturali jure, ubi aut vis illata arcetur, aut ab eo ipso 
qui deliquit poena deposcitur, nulla requiritur denuntiatio. Et 
hoc est quod Sthenelaidas ephorus dicit k apud Thucydidem lu>. l s&. 
ov SUais ovSe Xoyois oiaKpirea firj Xoytp kcxi clvtous (SXair- 

iii. et ir. (Lib. iii. cap. 6. Lib. v. k Apud Thucydidem) Idem libro m. 

cap. 4.) in Platsensium oratione: xard t6v 

9 Non Ennius, aed Cicero, promul- iraai vo\kov Kadearurra, t6v ciriovra 

gata prcelia dicit, Orat. pro Mur. cap. nroKefitov ouiov elvat dfivveardar exjure 

14. nbi partem qoamdam refert verauum apud gentes omnes recepto fas est arrere 

veteris Poete, qnos integros nobis ser- eum a quo hostiiiter impetimur. (Cap. 

vavit Aul. Gellius, Noct. Attic. Lib. 56.) Flaminius apud Diodorum Sicu- 

xx. cap. 9. lum in excerptia Peirescianis, eire^ap- 



and in such manner publicly decreed, that signification of that fact is 
made by tho one party to the other, as Ennius [Cicero, J. B.] speaks 
of promulgated wars. So Cicero, in his Offices, says that by tho Fecial 
Law, no war was just ezcept one preceded by a demand for redress, or 
by a declaration of war. So in Isidore. So Livy : and where he nar- 
rates that the Acamanians wasted Attica, he adds, This was the first 
irritation of the minds of the parties ; afterwards a just war was decreed 
and deelared by the states* 

VL 1 In order to understand these passages concerning the decla- 
ration of war, we must distinguish what is done by Natural Law, 
and what is by nature not due, but only decent : what by the Law of 
KatioDB is required for the jural effects of that Law, and what, besides, 
follows from the peculiar institutions of certain peoples. 

By Natural Law, whon either violenco is to be resisted, or punish- 
ment is to be exacted from an offender, no declaration is required. 
This is what Sthenelaidas the Ephor says in Thucydides : We have 
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UbAAnl 
Rom.c.58. 



ro/uL€vovs* non est quod verbis et judiciis disceptemus ultra 
verba lcesi. Et Latinus apud Halicarnassensem : tov a/o- 
yovra iroXejuou iras o irpoTrdOwv afivverai' bellum infe- 
rentem is qui impetitur a se repellere solet. Et uElianus 
ex Platone ait, 3 quod ad propulsandam vim suscipitur bellum, 
non a caduceatore, sed a natura indici. Hinc Dion Chry- 

Pag 473c. sostomus in ea quaB est ad Nicomedienses, iroXejuoi w\ eirl tu 
TrXelarov aKtjpvtcroi yiyvovTai' pleraque bella sine denun- 

Lib. zuT.ffi. tiatione suscipiuntur. Nec ob aliam causam Livius Me- 
nippo praefecto Antiochi objicit quod Romanos quosdam ceci- 
disset nondum aut indicto bello, aut ita commisso ut strictos 
gladios aut sanguinem usquam factum audissent: eo ipso 
ostendens ex his duobus alterum potuisse ad facti defensio- 
nem sufficere. Neque magis per naturra jus indictio necessa- 
ria est, si dominus rei susb manum injicere velit. 

2 At quoties pro re una res alia, aut pro debito res 
debitoris invaditur, multoque magis si res eorum qui debitori 



tu/ooto Tcdtrra* dvOpo&ncov* t« Kal 
Gcofa, iirl Tcp irpoKwrfjpxOai tov iro- 
\efxov tov fSaaikia' omnes Deos homi- 
nesque tettabatur, inceptum a rege bel- 
lum. (Pag. 297.) Adde quro habet 
Mariana xix. 13. De beUo non indicto 
vide Dexippum in excerptU de legatio- 
nibus : (pag. 6. Edit. Hcuchel.) 

* MinimeloquitardeYipropulianda, 
nec magifl de indictione quadam, ^li- 
anub, nimirnm non Anctor Ule notini- 
miu Varia Historue, et Animalinm, 



sed scriptor Tacticorum: qui, ut pro- 
bet, Artem Militarem omnium utilUsi- 
mam esse, ait, omnibus Hominibus et 
Civitatibus, secundum Flatonem, bellum 
inter se esse naturaliter, et quidem aV»j- 
pvtcrov, Locus est cap. i. pag. 12. JEdit. 
Arcer. 1613. Yide apud ipsum Plato- 
nem, De Legg. Lib. i. pag. 626 A. Tom. 
ii. J. B. 

1 Honeste tamen et laudabiliter inter- 
ponitur] Vide Marianam xxvn. 13. 

m De tentandis rationibus beiU vi- 



not to wrangle in words and pleadings, being wronged in more ihan 
words. And Latinus in Dionysius: He who begins a war may be 
repeUed by the eufferer. So Elian from Plato. Hence Dio Chryso- 
Btom says that most ware are begun without declaration of war. And 
on the same ground Liry objects to Menippus, the prefect of Anti- 
ochus, that he had slain cortain Romans, war being neithcr declared, 
nor so far existing, that they had heard of swords drawn and blood 
ahed ; tbus shewing that eithor of theso two cases would have sufficed 
for the defense of the act. Nor is declaration of war any more 
necessary, if the owner attempts to lay hands upon his own property. 
2 But whenerer one thing is taken as security for another, or 
the property of the debtor is seized for the debt, and still more, if 
any one sets about taking the property of those who are subjects of 
the debtor, a formal demand is requisite, by which it may appear, 
that in no other way can we obtain our property or our debt. For 
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subditi sunt occupare quis velit, interpellatio requiritur, qua 
constet, alio modo fieri nequire ut nostrum aut nobis debitum 
consequamur. Jus enim illud non primarium est, sed secun- 
darium et surrogatum, ut alibi explicavimus. Sic etiam ante- 
quam summam potestatem habens impetatur ex debito aut 
delicto subditi, interpellationem oportet intercedere quse 
illum in culpa constituat, ex qua aut damnum dare censeatur 
aut et ipse delinquere, juxta ea quae a nobis supra tractata 
sunt. 

3 Verum etiam ubi jus naturoe non praecipit talem inter- 
pellationem fieri, *honeste tamen et laudabiliter interponitur, 
puta ut ab offendendo abstineatur, aut delictum poenitentia et 
8atisfactione expietur, secundum ea quae m de tentandis rationi- 
bus belli vitandi diximus : quo et illud pertinet 4 , 

Extrema primo nemo tentavit loco. 
Et "prseceptum quod Deus Hebrois dedit, ut civitatem op- x>«rf.xx.io. 



tandi diximus] Lib. n. cap. xxiii. § 7. 

4 Versus est Senecs, Agamemn. 
yen. 153. J.B. 

n Praceptum quod Deus Hebrceis 
deditj Josephtu Antiqua Historice v. 2. 
enciarx* 8t abrov? tj yepov<ria s treio-aaa 
fci| 6eiv <$£«»« ov"tmv irpd? tovv 6p.o<pv- 
Xovt incpipeiv tr6\efioVj irp\v rj Xoyotv 
Sia\§x^ vai ***pl rnv iyK\rjp.dTtov t 
tov vopov p.t)& iirl tov? dWoTptov* 
iipiivTO? $ix a irpio-fieia*, Kal TOiavTtj* 



icp6i t6 p.eravorjcraL iretpai, Tobv io- 
jfcavrav ddiKelvdai arrpaTiav dvaya- 
yelv ted retinuit eot senatus, ostendens 
non oportere ita subito bellum inferri 
popularibus, priusquam querelce verbis 
disceptaUe sint, eum lex ne in extemos 
quidem permittat injuria affectis produ- 
cere exercitum nisi legationeprius missa, 
tentatisque viis, quibus ad saniorem 
mentem injurice auctores revocari pos- 
sint. 



this right of so taking is not a primary right, but a secondary and 
Biibfititutive right, as we have elsewhere explained. And in like man- 
ner, before he who has the supreme power can be attacked for the 
debt or delict of his subject, there ought to be interposed a formal 
demand which may put him in the wrong, so that he may be either 
supposed to be the auihor of a damage, or to have himself committed 
a delict according to the principles already laid down. 

3 And even when Natural Law does not require such a formal 
demand to be made, yet it is decent and laudable that it be inter- 
posed ; in order, for instance, to avoid offense, or to give room for 
making atonement for the delict by repentance and satisfaction, as 
we have said in speaking of the ways of avoiding war ; so that ex- 
tremes are not to be tried in the first place. And to the same pur- 
pose is the precept which God gave the Hebrews, that before besieg- 
ing a city they should invite it to make peace. This command, 
bowever, was specially given to the Hebrew people, and thereforo is 
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pugnandam prius ad pacem invitarent: quod cum specialiter 
illi populo datum sit, male a nonnullis cum jure gentium con- 
funditur. Neque enim erat illa qualiscumque pax, sed sub 
lege subjectionis et tributi. Cyrus cum in regionem Arme- 
niorum pervenisset, antequam noceret cuipiam, misit ad regem 
qui debitum ex federe tributum et militem exigerent : vo/ut- 
%o)v <pt\uctoT€pov elvat outo)?, t/ /uij wpoenrovra iropevea- 
Oat, humanius id existimant quam si ultra duceret nihil 
f*c&* n *i prcedicen8 9 ut in ea historia Xenophon loquitur. Ceterum 
jure gentium ad effectus illos peculiares omnibus casibus re- 
quiritur denuntiatio, non utrinque, sed ab altera partium 5 . 

VII. 1 Sed hffic denuntiatio aut conditionata est, aut 
pura. Conditionata, ubi cum rerum repetitione conjungitur. 
°Eerum autem repetitarum nomine jus feciale comprehendebat 
non tantum vindicationem ex jure dominii, sed et persecutio- 
nem ejus, quod ex causa civili aut criminis debetur, ut recte 
explicat p Servius. Inde illud in formulis, reddi, satisfieri, 
dedi ; ubi dedi, ut alibi diximus, intelligendum est, ni punire 
sontem malint ipsi qui conveniuntur. Hanc rerum repetitio- 



5 Quid si, non indicto bello, aliquis 
arma movit adversus alterum, et sic isti, 
qni sese defendere cogitur, non reliquit 
locum ac tempus belli indicendi? an 
tale bellum ideo minores effectus, Jure 
gentium, babebit? Deinde effectus illi, 
scilicet impunitas, et jus bello capta pro 
suis retinendi, nec ex indictione, neo ex 
Jure quodam Gentium voluntario ori- 
untnr ; ut suo loco ostendimus in Notis 
nostris Gallicis. J. B. 

• Jterum repetitarum nominc] Tide 



Parutam de Bello Cyprio Lib. r. Biza- 
rum Lib. xxm. de Turcis. Reinking. 
Lib. ii. classe iii. cap. 4. 

P Servius] Ad x. JEneidos. (rers. 
14.) 

q Plinius] Libro xxn. 2. Et legati 
eum ad hostes clarigatum mitterentur, 
id est, res raptas elare repetitum, unus 
utique Verbenarius vocabatur. Et de 
Verbena agens libro xxv. 9. Hasc est 
quam legatos ferre ad hostes indicavi- 
mus, Vide Servium ad ix et x. Mneid* 



wrongly by some confounded with the Law of Nations. Cyrus, when 
he had come into the country of the Armenians, before he did any 
harm to any one, sent persons to the king to ask for the appointed 
tribute and soldiera ; thinking that more humane than to march upon 
him without notice, as Xenophon says in the Cyropoedia. But by the 
Law of Nations, a declaration of war is requisite in all cases to give 
occasion for thcse peculiar effects ; not on both sides, but on one. 

VII. 1 But such a declaration is either conditional or pure ; 
conditional, when it is conjoined with a demand for the restoration of 
the things in question. But under the demand of restoration of 
things, the Fecial Law comprehended not only demands by the right 
of ownerehip, but also the promotion of anything which was due for 
civil claims or criminal acts ; as Serrius rightly explains. Hence the 
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nem dictam esse clarigationem testis est q Plinius. Conditio- 

nata est denuntiatio apud Livium : eam se injuriam y nisi ab ub. viil sa 

ipsis qui fecerint dematur, ipsos omni vi depulsuros esse, 

et apud Tacitum, ni supplicium in malos proesumant, usu- ub. i. Ann. 

rum pramiscua ccsde : et vetus ejus cxemplum Supplicibus 

Etiripidis, ubi Theseus caduceatori haec dat mandata ad Cre- 

ontem Thebanum (vers. 383, et seqq.) : 

'Vicina Theseus qui tenet regni sola, 
Humare poscit mortuos : quod si datur, 
Sit amica, faciet gens Erechtidum tibi. 
Hcec si probantur, tum refcr rctro pedem : 
Sin nemo parot, verba sint hsec altera : 
Jam mox ut arma pubis expectent mecc. 

Papinius in ejusdem rei narratione (Thebaid. xn. 598) : 

Aut Danais edice rogos, aut pnclia Thebis. 
Polybius hoc vocat puaia KarayyeWctv, Romani veteres 
*condicere. Pura denuntiatio est qu» specialiter indictio aut 
edictum, ubi aut bellum jam alter intulit (et hoo est quod 
apud Isidorum dicitur bellum propulsandorum hominum causa) ong. «▼iu.i. 
8 aut ea deliquit ipse qu» pcenam merentur. 



(vers. 53. Lib. ix. 14. Lib. x.) 

r Yicina Theseus qui tetut regni sola] 
SixnQii denuntiatio est in Batrachomy- 
omaehia, (ren. 135, et ttqq. ) et in Am- 
phitrwme Planti initio. (Act. i. Sc. i. 
▼ers. 60.) Vide et Cromeruro, Lib. xxi. 

6 Hoc longe a vero alienissimum opi- 
nabator V. C. Jac. Gbonovius, in Not. 
ad Lir. i. 32. hac procipue ratione nix- 
iis, quod Patria Patrati omnis opera 
ususque solummodo fuerit in jurejuran- 
do patrando et fcaderis legibus recitan- 



dis; minime autem in denuntiando bel- 
lo. Sed hoc falsum esse, ostendimus in 
Nota nostra Gallica ad hunc locura. 
Fost quam scriptam lscti Tidebamus no- 
biscum facientem Yirura eruditissimum, 
Joannem Jensium, in Dissertatione de 
Fecialibus Populi Romani, cap. G. quo 
pars est Ferculi literarii, anno 1717. 
propositi. «/. B, 

* Aut ea deliquit ipse quee pcenam 
merentur] Exemplum vide apud Bera- 
bum libro vn. 



formula requiring that the things be rettored, aatisfied, gxvtn up: 
where given up 9 as wo hare elsewhoro explained, is to be under- 
stood that the persons summoned may be allowed to prefer them- 
Belves punishing the guilty person. This demand was called clariga- 
tion, as Pliny testifies. We have in Livy a conditional declaration : 
that thia xnjury, except it were remedied by those who hod done U, they 
themselves would repel : and in Tacitus, except they exact puniehment of 
the offenders, he would malce a promiscuous slaughter. And in the 
same way in the Supplices of Euripides ; and Statius in his narra- 
tion of the same matter in tho Thebais. Polybius calls this dcmand- 
ing satisfaction ; ihe old Romans, condicere. 

A pure declaration is what is ospecially cailed indictio. 
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Liv.i.32. 
IIML 



2 Interdum autem conditionatam pura subsequitur, quan- 
quam id necesse non est, sed ex superabundanti. Hinc illa 
formula : testor pqpulum illum injustum esse, neque jus 
reddere. Et altera: x quarum rerum, litium, causarum 
conduvit pater patratus populi Romani Quiritium patri 
patrato populi priscorum Latinorum, hominibusque priscis 
Latinis, quas res nec solverunt, nec dederunt, nec fece- 
runt, quas res dari 9 fieri, solvi oportuit, puro pioque 
duello quosrendas censeo, consentio, consciscoque. Et ter- 
tium carmen : quod populi Prisci Latini adversus populum 
Romanum Quiritium fecerunt, deliquerunt, quod populus 
Romanus Quiritium bellum cum Priscis Latinis jussit esse. 
Senatusque Romanus Quiritium censuit, consensit, conscivit, 
ut bellum cum Priscis Latinis fieret, ob eam rem ego po- 
pulusque Romanus populo Priscorum Latinorum bellum 
indico, facioque. Hoc autem casu ita ut dixi, non esse 
preecise necessariam denuntiationem ex eo quoque apparet 
liv. xxxi. & quod ad proximum prsBsidium rite fieret, ut feciales in Phi- 
/dm,xxxvL lippi Macedonis et postea in Antiochi causa consulti responde- 
runt, cum prima denuntiatio ipsi facienda esset qui bello 



a 



* Quarum rerum, litium, causarum] 
Confer Graeca Dionysii Halicarnassen- 
sis excerpto legationnm n. 

° Caduceus apud Oracos] Unde ca- 
dncei origo disces ex Plinio xxix. 3. et 
Servio ad iv. et vm. JEneidos. [At 
Cadnceus signnm erat Pacis, non Belli. 
Id patet vel ex locis Plinii, et Servii, 



quos Anctor ipse indicat Beferam 
tantum verba Sebvii : Unde, secundum 
Liviuh, legati pacis Caduceatores di- 
cuntur. Sicut enim per Feciales a /be- 
dere (snppl. dictos) bella indicebantur : 
ita pax per Caduceatores fiebat. In 
JEn. iv. 242. Adde Adl. Gell. Noct. 
Attic. x. 27. I81DOB. Origin. vni. 11. 



2 But a conditional declaration is [often] followed by a pure 
declaration, though this is not necessary, but is done ex superabun- 
danli. And the formulse are given, accusing the enemy of injustice. 
But that in this case, as we have said, such declaration is not neces- 
8ary, appears from this, that it might be made to the nearest town 
occupied by troops, as the Fociales announced, when they were con- 
aulted about the case of Philip of Macedon, and afterwards of Antio- 
chus, since the first declaration of war was to be made by him who 
was attacked. In the war with Pyrrhus, the declaration was made 
to one of the soldiers of Pyrrhus, and this was done in the circus 
of Flaminius, when the soldier was compelled formally to purchase 
his place in order to be a party to the cause, as Servius relates on 
the ninth book of the uEneid. 

3 That the formality is unnecessary, is also proved by this, that 
war is often declared on both sides, as the Peloponnesian war by the 
Gorcyreans and Corinthians, though it was sufficient that it should be 
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pctebatur. Imo et belli in Pyrrhum indictio facta est uni 
militum Pyrrhi, idque in circo Flaminio, ubi is miles locum 
cmere dicis causa jubebatur, ut Servius narrat ad nonum 
./Eneidos. 

3 Supervacuae observationis et hoc argumentum est, 
quod bellum saepe utrinque indictum est, ut Peloponnesiacum Thucyd. i. 29. 
a Corcyrensibus et Corinthiis, cum ab altera parte indictum 
esse sufficiat. 

VIII. A more autem et institutis quorundam populorum 
non a jure gentium sunt, u caduceus apud Graecos, sagmina et 
hasta sanguinea apud iEquicolas primum, et horum exemplo 
apud Romanos, renunciatio amiciti» et societatis si qua in- 
tercessisset, post res repetitas triginta dies solennes, x hastse 
missio iterum, et alia id genus, quae cum his quae proprio 
juris gentium sunt confundi non oportet. Nam et horum 
magnam partem suo tempore usurpari desiisse docet nos 
Arnobius : imo jam Varronis aevo quaedam omittebantur. ^Jjy*^ 
Punicum bellum tertium simul indictum, siraul illatum est. V^^SJ* 
Et Maecenas r apud Dionem qusedam horum vult propria esse £/5£ ^ 
status popularis. bm. pS5?* n * 

IX. Indictum autem bellum ei qui impcrium in populo P ' 

Suidam, Toce Ktjpviceiov : inprimis Vales. Gron.) 

Thuctdidem, Lib. 1. cap. 53. et ult. 7 Nescio ubi. Nihil certe in Ora- 

J. B.] tione illa satis longa, qose Lib. liii. 

x Hastce muiio] Yide Serrium ad legitur. Originem erroris ex eo, quod 

ix. &jieidos t (vers. 53.) Ammianum Auctor noster legerat apud Albericum 

xix. et quee ad eum notata a doctissi- Gentilem, ostendimus in Nota Gallica 

mo Lindenbrogio, (cap. ii. pag. 229. Ed. ad hunc locum. J. B. 



declared on one side only. 

VIII. There are some things which belong to the institutions of 
certain nations, not to the Law of Nations in gencral ; as the Caduceus, 
or Herald's rod among tho Grceks ; the sagiyxina (sacred herbs,) and 
bloody spear, among the Equicoloo at first, and tho adoption of this by 
tho Romans ; the renunciation of friendship and allianco, if any had 
existed; tho thirty appointed days after the demand of rostitution; the 
scnding of the spear a second time ; and othcr observanccs of the 
same kind, which are not to be confounded with things which belong 
to tho Law of Nations in general. For Arnobius informs us that the 
grcater part of those things had ceascd to bo practised in his time ; 
and even in the age of Varro some wcrc omitted. Tho third Punic war 
was declarcd and commenccd at tho same time. And Moocenas in 
Dio holds that somo of theso belong espccially to a popular stato. 

IX. A war declared against him who has the supreme authority 

r i 5 

[orot. m.J 
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summutn habet, simul indictum censetur omnibus ejus non 

subditis tantum, sed et qui se socios adjuncturi sunt, ut qui 

accessio sint ipsius, et hoc est quod aiunt recentiores juris- 

Baid.a<n.8. consulti, difiidato principe diffidatos ejus adbserentes. Nam 

^ 70. indicere bellum vocant diffidare : quod intelligendum est de eo 

ipso bello, quod adversus eum cui indictum est geritur : quo- 

modo bellum Antiocho indictum cum esset, jEtolis separatim 

indici non placuit, quod ipsi palam se Antiocho adjunxissent : 

ur. xxxvi s. ^Etolos ultro sibi bellum indixisse respondebant feciales. 

X. At eo bello absoluto, si ob auxilia suppeditata popu- 
lus aut rex alter bello impetendi sint, ut effectus juris gentium 
consequantur, opus erit nova indictione. Jam enim non ut 
accessio spectatur, sed ut principale aliquid. Ac propterea 
recte dictum est, y non fuisse justum jure gentium bellum aut 
8 Manlii in Gallo-Graecos, aut 9 Csesaris in Ariovistum: non 
enim jam ut accessio alieni belli, sed principaliter impete- 



T Non fuisse justum jure gentium 
bellum aui Manlii in Gallo-Gracos] 
Aut Ulyssis sociorum in Ciconas Priamo 
quondam auxiliatos, de quibus Homerua 
Odyssea I. et ibi Didymus. (Lib. ix. 
yers. 40.) 

8 Vide supra Lib. i. cap. iii. § 5, 
num. 4. J. B. 

Immo bellum illud, in se specta- 
tum, omnino justum erat. Diximus in 
Notis Gallicis. Vide et eruditam Dis- 
sertationem Chbistofhori Cellarii, 



De C, Julii C&saris adversus Ariovis- 
tum Regem aliosque Germanos Betto; 
que sexta est collectionis edit» anno 
1712. J.B. 

* Sicut nationes qu&dam etiam pre- 
lii diem et locum eondixisse leguntur] 
Ut Porsense Romani, memorante in 
Publicola Plutarcho, (pag. 105 o.) Tur- 
cs3 biduo ante praelium ignes plurimoa 
accendunt. Chalcocondylas vn. 

1 At eeque, si non magis, certo de 
hac re constaret. Exercitu in fines ro- 



in a poople is conceived as declared, at thc same time, not only against 
all who are his subjects, hut also against all who join themselres to 
him, as accessories to him ; and this is what the [feudal] jurists say, 
that he who defies the prince defies his adherents ; for to declare 
war they call to defy. This is to he understood of that especial war 
which is carriod on against the person mentioned in tho declaration : 
thus when war had heen declared against Antiochus, it was not 
thougbt proper to declaro it against the Etolians separately, because 
they openly joined Antiochus ; the Feciales answered that the- Eto* 
lians had of themselves deelared war against themselves. 

X. But if, when that war is over, a people or a king are to be 
attacked on account of aid supplied, then, in order to obtain the 
effects of the Law of Nations, there is need for a new declaration of 
war. And thorefore it was rightly said that those wero not just wars 
according to the Law of Nations, which Manlius carriod on against 
tho Gallo-Qrecians, or Gasar against Arioristus : for they were then 



Cap. III.] GENTIUM, UBI DE INDICTIOXE. 



67 



bantur, quam ad rem sicut ex jure gentium indictio, ita ex 
jure Romano novus populi Romani jussus desiderabatur. 
Nam quod in rogatione contra Antiochum dictum erat : veU liv. xxxvi. i. 
lent, juberentque cum Antiocho rege quique sectam ejus 
secuti essent bellum iniri: quod et observatum in decreto 
adversus regem Persea, videtur intelligi debere quamdiu cum Lib.xm.3i. 
Antiocho aut Perseo bellum esset, et de his qui rcipsa ei bello 
se immiscerent. 

XI. Causa autem cur gentes ad bellum illud, quod jure 
gentium justum diximus, denuntiationem requirerent, non ea 
fuit quam adferunt nonnulli, ne quid clam aut dolo agerent, id aid. oent 
enim ad fortitudinis prsestantiam magis quam ad jus pertinet; 
*sicut nationes qusedam etiam praelii diem et locum condixisse 
leguntur : sed l ut certo constaret non privato ausu sed volun- 
tate utriusque populi aut populi capitum geri bellum: nam 
inde nati sunt effectus peculiares, qui neque in bello adversus 



gionis misso. Revera scopns et finis 
prtecipuus moris indicendi beUi hic fuit, 
ut omnibns constaret, enm qui ad arma 
venit jnstam cansam habere, et ut hosti 
ipsi significaretur, per enm stetisse et 
stare adhuc , qnominus res alio modo 
dirimatnr. Id innuit Dionysics Hali- 
CAKNAS8ENSI8, Ant. Roiti. Lib. ii. cap. 
72. nbi de institntione collegii Fecia- 
linm agit: et Servius in JEn. x. 14. 
Sed pnesertim Nonius Marcellus, 
cnjns locnm, quamvis in qnibusdam de- 
praratum, ad snmmam rei qnod spectat, 



luculentnm heic proferam : Itaque [Ro- 
manij bella et tarde, et magna liceniia 
[legendum mihi videtnr decentia, cujus 
Tocis exemplum ex Cicerone anctor ipse 
profert, pag. 203J suscipiebant : quod 
bellum nullum, nisi pium, putabant geri 
oportere, prius indicebant [ ita lego pro 
indicerent] bellum iis, a quibus injurias 
factas sciebant: Feciales legatos res 
repetitum mittebant quatuor, quos Ora- 
tores vocabant. In roce Feciales, pag. 
629. Ed. Mercer. J. B. 



attacked, not as accessories in another^s wars, but as principals ; and to 
tliis effect, by the Law of Nations, a declaration of war was required, 
and by tho constitution of Rome, a new cdict of the pcople. For 
whathad been said in tho decree against Antiochus : Do you decree that 
xvar ihould take place with Antiochus and his foilowers t which form was 
aUo used with regard to Perseus, seems to require to be understood, 
as long as the war with Antiochus or with Perseus continued, and with 
regard to those who really joined in the war. 

XI. The cause why nations require a declaration of war for that 
kind of war which we call just by the Law of Nations, is not that given 
by 8ome, that nothing may be done clandcstinely or fraudulently ; for 
that is a matter rather of bold frankness than of right; as some 
nations are related to hare announced beforehand the day and place 
of battle: but that it might be clearly known that the war was 
undortaken, not as a venturo of priyate persons, but by the wili of 

5—2 
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prcedones, neque in co quod rex gerit in subditos locum 
Lib. rn. de habent. Ideo Seneca distincte dixit : indicta bella finitimis, 

aut gesta cum civibus. 
jiyai^ii XII. Nam quod notant quidam et exemplis docent, 

etiam in bellis talibus capta iieri capientium, verum est, sed 
ex una dumtaxat parte, idque ex jure naturaK, non ex jure 
yoluntario gentium, ut quod gentibus tantum prospicit, non his 
Aib. oent d. qui sine gente sunt, aut pars gcntis. Errant et in eo, quod 
putant bellum sui tuendi aut rerum tuendarum ergo suscep- 
tum indictione non egere : nam eget omnino : non quidem 
simpliciter, sed ad eos quos dicere coepimus, et mox explicabi- 
mus, effectus. 

XIII. Ne illud quidem verum, non statim atque indic- 
tum est inferri bellum posse : quod Cyrus in Armenios, Ro- 
mani in Carthaginienses, ut modo diximus, fecerunt. Nam 
indictio nullum post se tempus jure gentium requirit. Potest 
tamen fieri, ut ex naturali jure tempus aliquod requiratur ex 
ncgotii qualitate, puta cum res repetit» sunt, aut pcena in 
nocentem postulata, et id negatum non est. Tunc enim id 



the two peoples or their hoads : for from this public character arise 
peculiar effects, which do not take place cither in a war carried on 
against pirates, or in one which a king makes against his subjects. 
And so Seneca speaks with a distinction, of war declared against neigh- 
bours, or carried on agaimt our own citizem. 

XII. For what eorao remark and illustrate by examples, that 
even in such wars, what is capturcd becomes the property of the cap- 
tors is true, but on one side only, and that by Natural Law, not by 
the instituted Law of Nations ; sinco that regards only nations and 
their dealings with nations, not those who aro without nation, or are 
only part of a nation. They err in this, that thoy think that a war 
undcrtaken for the purpose of defending ono's self or one's property, 
docs not need to be preceded by a declaration of war; for it by 
all means necds such an introduction : not indeed simply, but for 
the sake of lcading to the effccts wo have already partly cxplained, and 
shall cxplain furthcr. 

XIII. Nor is it true even that a war may not bo begun immedi- 
ately after it has been declared : which Cyrus did in Armenia, and 
the Romans towards the Carthaginians, as we have already said. For 
a declaration of war does not, by the Law of Nations, require any 
dofinite timo aftcr it. But it may be requisite that, by Natural 
Law, somo timo may be requircd, in consequencc of tho quality of 
tho business : as for instance, if property is required to be restored, 
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dandum est tcmpus quo quod petitum est commode fieri 
possit. 

XIV. Quod si jus etiam legationum violatum sit, non 
ideo tamen denuntiatione opus non erit ad eos quos dico 
effectus : sed sufficiet eam fieri quomodo fieri tuto potest, per 
literas scilicet : quomodo et citationes et denuntiationes alias 
fieri mos habet in locis minus tutis. 



or criminals to be punished, and this is not refused. For then, 
so much time is to be giyen as may conveniently suffice for doing what 
is asked. 

XIV. But eren if the rights of legation be violated, it does not 
follow that a declaration of war is not needed for the effects to 
which I refer: but it is sufficient if it be mado in such way as it 
may safely be made, that is, by letter : as also it is usual to make 
summonses and denunciations in unsafe places. 



CAPUT IV. 



DE JURE INTERFICIENDI HOSTES IN BELLO SOLENNI, 

ET ALIA VI IN CORPUS. 



L Belli solennis effectus gene- 
raliter exponuntur. 

II. Vox licere distinguitur in X. 
id quod impune fit, nec 

tamen sine vitio, et in id XI. 

quod vitio caret, etiamsi id 
non facere virtutis sit ali- XII. 
cujus : additis exemplis. 

III. Effectus belli solennis in XIII. 
sua generalitate considera- 

tos referri ad licere impu* 
nitatis. 

IV. Cur tales effectus intro- XIV. 
ducti sinU XV. 

V. Testimonia de his effectibus. 

VI. Ex hocjure interfici et of- XVI. 
fendi omnes, qui intrafines 
hostium sunt. XVII. 

VH. Quid si eo ante bellum 

venerint f XVIII. 

VIII. Subditos hostium ubique 
offendi, nisi lex alieni ter- 
ritorii obstet. XIX. 

IX* Jus hoc offendendi etiam 



ad infantes etfemina$ por- 

rigi: 

Etiam ad captos, et quovis 

tempore : 

Etiam ad eos qui se dedere 

volunt, nec recipiuntur : 

Etiam ad deditos sine con- 

ditione. 

Perperam id jus ad cau- 

sas alias referri, ut adta- 

lionem, pertinaciam defen- 

sionis. 

Porrigi et ad obsides. 

Jure gentium vetitum ve- 

neno quenquam interimere : 

Aut tela, aut aquas ali* 

quas veneno inficere : 

Non et aquas aliter cor- 

rumpere. 

Percussoribus uti an con- 

trajus gentium sit, distin- 

guitur. 

Stupra an sint contrajus 

gentium. 



JBn. x. 14. I. 



A 1 



D illud Virgilii: 

Tum certaro odiis, tum res rapuisse licebit. 
Servius Honoratus, cum juris fecialis originem ab Anco 



* Effectus quosdam esse proprios] 
Crantsius Saxonicorum xi. 5. 

b Licet matrimonium contrahere, ted 
laudabilior est ex pio proposito calebs 



castitas] TertuUianns adversus Marcio- 
nem i. vacat abstinentue testimonium, 
si licentia eripitur. (Cap. 29.) Vide 
de bac re, et de fuga in peraecutione 



Chapter IV. Ofthe right of killing enemies informal War, and of 

other violence against the person. 

I. On the line of Virgil, jEn. x. 14, in which he says that after tho 
declaration of war it will he lawful to ravage the enemy, Serrius Ho- 
noratus gives an account of the origin of the Feciales, and the mode of 
claiming what had been taken from the Romans, and if satfsfaction 
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Martio ct ulterius ab ^Equicolis petiisset, sic ait : si quando 
homines aut animalia ab aliqua gente rapta essent populo 
Romano, cum fecialibus, id est, sacerdotibus, qui faciendis 
prcesunt federibus, proficiscebatur etiam pater patratus, et 
ante fines stans clara voce dicebat belli causam, et nolentibus 
res captas restituere, vel auctores injurice tradere 9 jaciebat 
hastam, quce res erat pugnce pnncipium, et jam licebat 
more belli res rapere. Ante autem dixerat : veteres lcedere 
res rapere dicebant, etiamsi rapince nullum crimen existeret, 
similiter satisfacere res reddere dicebant. Quibus docemur 
belli inter duos populos eorumye capita indicti & effectus quos- 
dam esse proprios, qui bellum ex sua natura non sequuntur : 
quod cum iis optime convenit qure ex jurisconsultis Romanis 
modo attulimus. 

II. 1 Sed quod dixit Virgilius licebit, yideamus quo per- 
tineat. Interdum enim licere dicitur id quod rectum ex omni 
parte piumque est, etiamsi forte aliud quid iieri possit lauda- 
bilius, quale est illud Pauli apostoli : iravra fiol e^eanv, a\X' i cor. vi. ia. 
oi iravra (Tv/ucpepei' omnia (illius scilicet generis cujus sunt 
de quibus agere cooperat et acturus erat) licent mihi, sed non 
omnia expediunt. Sic b licet matrimonium contrahere, sed 
laudabilior est ex pio proposito ccelebs castitas, ut ad Pol- 
lentium ex eodem Apostolo disserit Augustinus. Repetere DcAduit. 
quoque nuptias licet, sed laudabilius est uno contentum esse «w 

eundem Lib. i. ad Uxorem. Hierony- virgines Chrisius, quia sponte tribuuni 

mni adversus Hclvidium, (Tom. n. pag. quod sibi non Juerat imperatum. Ad 

14. in fin. Edit. Basil.) virgo tnajoris Pammachium : semper grandia in au- 

est meriti dum id eontemnit, quod si fe- dentium ponuntur arbitrio. Non tibi 

cerit, non delinquit, Adversus Jovini- imponiturnecessitasutvoluntaspnemium 

anum (Lib. i. pag. 25 b. ) ideo plus amat eonsequatur. (Epist. pag. 164. Tom. i.) 



were not giyen by restoration, declaring war by throwing a epear. 
Rapere, to ravage, and satisfacere, to restore, wero words of a technical 
comprehensiveness. And thus we learn that a war declared between 
two nations, or their heads, has certain peculiar and appropriate eflfects, 
which do not follow from tho nature of war itself : and this agrees with 
what we haye already adduced from the Roman lawyors. 

II. 1 But Virgil said licebit, it will be lawful; lot us see what that 
implies. For sometimes that ia said to be lawful which is every way 
right and pious ; though something elso might be done which is more 
laudable ; as St Paul says, all things (of a certain kind) are lawful for 
me, but all things are not expedient. Thus it is lawful to marry, even 
when celibacy is better ; it is lawful to marry a second time, though 
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AdPoUaxt. 
i. 19. 



matrimonio; ut recte hanc qurestioncm explicat c Clemens 
Alexandrinus. Christianus conjux d paganam conjugem licite 
relinquere potest, ut sensit Augustinus, (quod quibus circum- 
stantiis verum sit, discutere non est hujus loci) sed et potest 
retinere : itaque addit ille : utrumque quidem pariter licitum 
est per justitiam quce coram Domino est: et ideo nihil 
horum prohibet Dominus, sed non utrumque expedit. Ul- 
pianus de venditore cui post diem praestitutum vinum licet 

t d *<£"* e ff un ^ere : si tamen cum posset effundere, non effundit, lau- 

E2wt3. c * m dandus est potius. 

2 e Alias vero licere aliquid dicitur, non quod salva pie- 
tate et officiorum regulis iieri potest, sed quod apud homines 
poenae non subjacet. Sic apud populos multos scortari licet : 
apud LacedsBmonios et iEgyptios etiam furari licebat. Apud 
Quintilianum est : sunt qucedam non laudabilia natura 9 sed 
jure concessa, ut in xii. tabulis^ debitoris corpus inter cre- 



Lib. ili. 6. 



Chrysostomus ad i. Cor. vii. (vers. 9. 
pag. 359. Tom. n. Ed. Savil.) /SeArf- 
ova deUvvo-L tijv iytcpdTetav> meliorem 
ortendit continentiam. Ad Rom. vil G. 
k&v firj tretQtapeda nal yeevvav ijirei- 
\n<re 9 deiicvvv otl ov t?/? (piXoTi/xias 
tSov dytavi£ofi£vtov to ^rjTovfiev a, toairep 
ij irapOevia koX dKTtjfioavvrj, d\\d irdv- 
to)« avrd tjvvodijvaL SeV nisi praceptis 
dbediamus gehennam minatus est, osten- 
ditque hac qute postulat non esse cx iis 
quat certantes suopte studio prastant, 
qualia sunt virginitas et possessionum 
abdicatio, sed omnino ea debent impleri. 
(Pag. 91. eodem Tom.) Secunda ora- 
tione de jejunio : dtfrtjKev 3£o> twv oto- 
tiicov, d<prJK€v dvtoTepco twv dytivwv 
ti)v trapdeviav. \va Kal ol KaTopdovvrev 
nrtjv olKeiav fieya\o^\iv\iav ejri&eijrnov- 



to», Kal ol fitj KaTopQovvres Ttjv <rvy- 
yvtifxns aTroXavawai tov detnrorov' re- 
liquit extra stadia, reliquit supra cer- 
tandi legcm continentiam virginalem, ut 
et qui id prastant animi sui ostendant 
magnitudinem, et qui non prastant indul- 
gentia Domini fruantur. (Tom. vi. 
pag. 833.) Quod mox aptat et ad d<- 
Ttjfioavvnv possessionum abdicationem. 
Adjice quaD habet Gratianus ex Augus- 
tino et aliis in causa xiv. qusestione 1. 

c Clemens Alexandrinus] Stromaton 
iv. ubi inter alia de secundas nuptiaa 
faciente ait: outov ov\ dfiapTdvti ptit 
KaTa diaOtJKtjv. ov ydp KfKtoXvTaL irpds 
tov vofiov. ov irXtjpol dk tFjv icctTa t6 
evayyeXiov iroXiTeias Ttjv kot itriTa- 
aiv TeXeioTtjTa' non peccat is quidem 
infadus: nequc enim ulla lex est qutt 



once only is better ; it is lawful for a Christian husband to leave his 
pagan wife (in certain circumstances), but he may keep her: as 
Augustino says, both aro lawful bcfore God, but not aliko expedient. 
Ulpian says, that a seller, after the day appointed for delivering the 
wine, may let it run away ; but though he may thus shed it, ifhedo not, 
he w rather to be praised. 

2 In othcr cases a thing is said to be lawful, not which is agreo- 
able to piety and duty, but which is not liable to punishment. So 
among somo pcoplo fornication is, in this sense, lawful ; and among 
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ditores dividi licuit. Est autem haBC vocis licere significatio 
minus propria, ut recte notat Cicero Tusculanarum quinta de c«p- 19. 
Cinna loquens : mihi contra non solum eo videtur miser quod 
eafecit, sed etiam quod ita se gessit ut eafacere ei liceret : 
etsi peccare nemini licet 9 sed sermonis errore labimur : id 
enim licere dicimus, quod cuique conceditur : recepta tamen, 
ut cum idem Cicero pro Rabirio Posthumo judices sic allo- 
quitur : quid deceat vos, non quantum liceat vobis, spectare cap. & 
debetis : si enim quod liceat quceritis, potestis tollere e civi- 
tate quem vuliis. Sic regibus dicuntur omnia licere quia 
sunt dvv7T€v6vpoi f exemti a pcenis humanis, ut alibi diximus. 
At regem, sive Imperatorem informans Claudianus recte ait : gj*£ c<m* 

Nec tibi quid Hceat, sod quid fecisse decebit 
Occurrat. 

Et Musonius castigat regcs: (itj to /radqjcei fxot Xcyetu /mefie- ^JSf JKf- 
XfjKora^y dXXd to Jffecrrf /uloi, qui in more habent dicere****- 
hoc mihi licet, non hoc me decet. 



prohibeat, sed non implet excellentissi- 
mam evangelicce vitatprofectionem. (Lib. 
xii. cap. xii. pag. 548. Ed. Oxon,) 

d Paganam conjugem licite relinquerc 
potcst, ut sensit Augustinus] Libro 1. de 
adalterinis conjugiifl ad PoUentium cap. 
14. et 18. ex quibus locis multa tran- 
scripsit Gratianus in causam xxviii. 
quaest. 1. 

• Alias vero licere aliquid dicitur, 
non quod salva pietate et officiorum re- 
gulisjieri potest, sed quod apud homines 
pama non subjacef] Tertullianus in ex- 
hortatione ad castitatem: licentia ple- 
rumque tentatio est disciplina. ( Cap. 8. ) 
Ibidem : omnia licent, sed non omnia pro 
salute. Chrysostomus de Pamitentia 
VIII. 6 dxpUax iK poravwv laQiwv xal 



ue\t dyptov, tu t?ji» \auirpdv ncapam- 
deuevto ical (iaaiXiKtjv Tpdtre^av 4£ av- 
Qevria? ir/>o<rTOTT€t, ovk e£ea*rt eroi. 
Kai toi eSoKei fSaaiXel irdi/To e^eTvaf 
hic qui herbarum cacuminibus vesceba- 
tur et fero melle, illi splendidam et re- 
giam mensam sibi apponere solito, cum 
auctoritate edicit, non licet tibi. Atqui 
videntur regi omnia licere, (Tom. vi. 
pag. 808.) Columella prefatione libri 
yii. Nec sane est vindicandum nobis 
quicquid licet : nam summumjus antiqui 
putabant summam crucem. Hieronjmus 
ad Jovinianum : est vere jus summum 
summa malitia. [Locus ColumeU» est 
Lib. 1. cap. 7. Hieronynii autem, non 
ad Jovinianum, sed ad Innocentium t 
Tom. 1. pag. 235. J. B.] 



tbe Egyptians and Lacedromonians, tbeft also. So tbe right of dividing 
tbe debtor/s body was lawful by the twelvo Tables. But tbis use of 
the word licere, to be lawful, is less proper, as Cicero says : it is not 
lawful to eommit a *m, but we are deceived by an erroneous phrase; 
for we say that is lawful which is allowed by law : and in anothcr placo 
ho says to the judges, you are not to consider what is lawful or allowed, 
but what is decent and proper. So to kings who are irresponsible 
orerything is said to be lawjful But Claudian rightly says to a king, 
You are not to consider what is lawful, but what becomes you. And so 
Musonius. 
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3 Eoque sensu saepe opponi videmus quod licet, et quod 

oportet, f ut a Seneca patre in controversiis non semel. Am- 

Lib.xxx.fc mianus Marcellinus: sunt aliqua quce fieri non oportet, 

ub. ▼.Kp. 14. etiam&i licet. Piinius in epistolis: oportet quce sunt inho- 

nesta, non quasi illicita, sed quasi pudenda vitare. Gicero 

cap.a ipse oratione pro Balbo : est enim aliquid quod non oporteat, 

<**• 1& etiamsi licet. Idem pro Milone fas esse ad naturam, licere 

n****!. ad leges refert. Et in declamatione patris Quintiliani est, 

aliud esse jura spectare, aliud justitiam. 

III. Hoc ergo modo lsedere hosti hostem licet, et in per- 
sona, et in rebus, id est, non ei tantum qui ex justa causa 
bellum gerit, quique laedit intra eum modum quem naturaliter 
concessum initio hujus libri diximus, sed ex utraque parte et 
indistincte: ita ut eam ob causam nec puniri possit in alio 
forte territorio deprehensus, tanquam homicida aut fur, nec 
bellum ipsi ab alio talis facti nomine inferrL Hoo sensu 

oraiMad apud Sallustium legimus: cui omnia in victoria leqe belU 
ordin.c4b. hcuerunt. 

IV. Causa cur id gentibus ^placuerit h&c fuit: quod 
inter duos populos de jure belli pronuntiare velle periculosum 

f Uta Seneca patre] Inter alia con- etiam non solenni, valent Fnse dixi- 

troversiaram libro iv. 25. nras in Notis nostris Gallicis. J. B. 

1 Non opus est heic ullo consensa * Non ad Senatum, sed ad Appiom 

Populornm : sed ex ipso Jure NaturtB Legatum, in Concilio Achasorum. ln- 

rationespetipossuntjquaeinomniBello, spice locum, a me distincte indicatum. 



3 And in thia senso what is lawful is often opposed to what is 
right (oportet), as in Seneca repeatedly. So Ammianus, Pliny, 
Cicero. And Cicero opposes fas e$se 9 what is right by nature, to 
licere, which is allowed by law. And Quintilian opposes jura, lawful 
rights, to justice. 

III. In this latter sense, it is lawful to harm an enemy both in per- 
son and in property ; and this, not only for him who is making a just 
war and who harms the enemy in the way which is allowed by Natural 
Law, as we havo explained ; but on both sides, and without distinction : 
bo that he cannot for this reason be punished, if caught in another 
territory, as a homicide or a thief, nor can war be mado on him on 
the ground of such an act. So Sallust says, All being lawful to the 
victor by the lawi of war. 

IV. The reason of this rule among nations was this: that for 
other nations to offer to pronounce on the right of war between two 
peoples, would bo dangerous for those who interfered, and who might 
thus be involved in a war belonging to others; as the Massilians said, 
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fuerat aliis populis, qui ea ratione bello alieno implicarentur, 
Bicut Massilienses in caosa Caesaris et Pompeii dicebant, neque c*»r. <u 
sui judicii neque suarum esse virium discernere utra pars jus- ^ 
tiorem haberet causam : deinde, quod etiam in bello justo vix 
satis cognosci potest ex indiciis externis, quis justus sit se 
tuendi, sua recuperandi, aut poenas exigendi modus, ita ut 
omnino prsestiterit heec religioni bellantium exigcnda relin- 
quere, quam ad aliena arbitria vocare. Achsei in oratione ad 
s senatum apud Livium, quonam modo ea quce jure belli acta J£ b *»»• 
sunt, in disceptationem veniunt ? Prseter hunc effectum li- 
centiae, id est, impunitatis, est et alius, dominii scilicet, de quo 
posterius agemus. 

V. 1 Illa autem, quam nunc tractare coepimus, laedendi 
licentia primum ad personas porrigitur : de qua multa exstant 
apud probos auctores testimonia. Greecum est proverbium 
*ex tragoadia Euripidis : 

Ka&apbs airas roi irokcfiiovs ts av KTayrj* 

Purus profecto est quisquis hostem occiderit. 
Itaque more Graecorum antiquo cum his, qui extra bellum 
occidissent hominem, 3 lavare, cibum aut potum sumere, mul- 

J. B. pnoNTis, Orat. xnr. xv. pag. 93. Ed. 

r Ex tragotdia Euripidis] Ione, Wechel. [pag. 130. § 11.] et Orat. xvi. 

(?ert.l334.) pag. 139 [pag. 145. § 4.] \lde et 

8 Vide supra Lib. i. cap.ii. $5. num. Meursii Themid. Attic. Lib. i. cap. 15. 

3. Adde duo loca luculenta Anti- J. B. 



in the case of Ccesar and Pompey, that they had neither jurisdiction 
nor power to discern which sido was most in the right. And in the 
next place, it can scarcely be known by external indications, in a just 
war, what is the proper limit of self-defense, of recovery of property, 
or of exaction of punishment ; so that it is by all means bettor to 
leave this to the conscience of the belligerents, than to appeal to ex- 
traneous decision. So the Achceans in their oration to the Senato*, 
ask, In what manner are things done by the laws of war to be called 
under discuetion f Besides this effect of this allowable charactor of acts, 
thero is another, as regards ownership, of which we shall have to 
speak hereafter. 

V. 1 This right of doing harm to the enemy, extends, first to 
their persons, as we have many testimonies in Greek authors. He is 
pure who tlayt enemies, accordiug to the Greek proverb in Euripides. 
And therefore by the usages of the Greeks, though it was not lawfui to 
wash, or to eat, or to drink, and still less to join in sacred offices, with 

" Not to the Senate, but to Appiua the legate in the Achsan Council. J. B. 
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toque magis sacra facere fas non erat; cum his qui in bollo, 

fas crat. Et passim occidere, jus belli vocatur. Marcellus 

nb. xxvi. 31. apud Livium : quicquid in Itostlbus feci, jus belli defendit. 

Lib. xxi. i3. Apud eundcm Alorcus ad Saguntinos : sed hcec patienda cen^ 

seo potius, quam trucidari corpora vestra : rapi, trahique 

ante ora vestra conjuges ac liberos belli jure sinatis. Idem 

Lib.*xviu. alibi cum narrasset Astapenses occisos, addit, factum jure 

c«p.a belli. Gicero pro Deiotaro: tibi vero inimicus cur esset a 

quo cum vel interfici belli lege potuisset, regem se et filium 

suum constitutos esse meminissetf Et pro M. Marcello: 

cap. 4. nam cum ipsius victoriee conditione jure omnes occidissemus f 

clementice tuw judicio conservati sumus. Cff>sar Haeduis 

omm.de significat suo beneficio conservatos 9 quos jure belli interficere 

Lib 4 iii. a potuisset. Josepnus m Bello Judaico : /eaXoi/ ev iroXemp dvrj- 

' *■ ctkciv, a\\a 7ro\efiou vojmtp, tout cgtiv uiro t<5v KpaTouvTcov' 

pulchrum in bello occumbere, sed belli jure, id est, vitam 

adimente victore. Papinius (Thebaid. xn. 522): 

Nec querimur cacsos: h h«c bollica jura, vicosque 
Armorum. 

2 Jure autem belli cum dicunt hi scriptores, non tale 

intelligi quod actum culpa omni liberet, sed qualem dixi impu- 

Ann i. 48. nitatem, ex aliis locis apparet. Tacitus dixit in pace causas 

et merita spectari, ubi bellum ingruat innocentes ac noxios 

*> Ilac bellica jura] Serrius in ex- (vere. 538)jure bellico Politen Pyrrhiu 
cerptifl Fuldensibus ad n. JEneidos : occiderat : sed cur ante oculos patris ? 



those who had slain a man not in war ; yet it was lawful to do so with 
those who had slain in war. And porpetually, to slay, is called the 
right of war. So in Livy, Marcellus, and Alorcus, and so of the Asta- 
penses slain by the laws of war. So Cicoro for Deiotarus and for 
Marcellus ; Coesar to the Hoedui ; Josephus ; Statius ; speak of per- 
sons slain, or liablo to bo slain, by tho right of war. 

2 That when these writers speak of tho right of war, they do not 
mean a right froo from all blame, but such an impunity as I have men- 
tioned, appears from othor places. So Tacitus says, In peace, men'8 
case and dcsert is rcgarded; when tvar comcs, the guilty and the tn?io- 
cent/all alike. And olsowhere, Tltejustice ofmcn did not permit them 
to Jionour that slaughtcr, nor the right of war to avenge it. And in 
tho samo way we must understand tho right of war which Livy sayB 
tho Achivi did not oxerciso against Eneas and Antonor, because they 
had always advised peace. So Soneca, in his epistles, says that The 
thinga which, if men did prirtateli/, woxild tndyect them to capital punish- 
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juxta cadere. Idem alibi : nec illis aut honorare eam caidem Hist. ui. 5i. 
jus hominum, aut ulcisci ratio belli permittebat. Neque 
aliter sumendum jus belli, quod abstinuisse Achivos JSnea et 
Antenore memorat Livius, eo quod pacis auctores semper Lib. 1. 1. 
fuissent. Seneca in tragcedia Troadibus (vers. 335) : 

Quodcunque libuit facere, victori licet. 
Et in epistolis : l qua clam commissa capite luerent, tum quia Epistos. 
paludati fecerunt, laudamus : et Cyprianus, homiddium cum £ ffotj *** 
admittunt singuli, crimen est: virtus vocatur cum publice^ 1 ^^- 
geritur : impunitatem sceleribus acquirit non innocentim 
ratio, sed scevitice magnitudo. Deinde: consensere jura 
peccatis, et coepit esse licitum quod publicum est. Sic Lac- 
tantius Romanos ait legitime injurias intulisse. Nec alio sensu inst. ihv. 
Lucanus: jusque datum sceleri. piuirs.12. 

VI. Late autem patet hoc jus licenti» : nam primum non 
cos tantum comprehendit, qui actu ipso arma gerunt, aut qui 
bellum moventis subditi sunt, sed omnes etiam qui intra iines 
sunt hostiles : quod apertum fit ex ipsa formula apud Livium : 
hostis sit ille, quique intra prasidia ejus sunt. Nimirum Lib. xxxvui 
quia ab illis quoque damnum metui potest, quod in bello con- painm. 
tinuo et universali sufficit ut locum habeat jus de quo agimus : 
aliter quam in pignorationibus, quse, ut diximus, ad cxemplum 
onerum impositorum ad luenda civitatis debita introductse 

Spartianus Severo : prater eot quos jus quia paludati fecervnt, laudamus] Con- 
pretlii absumsit. (Cap. 14.) fer quae supra libro 11. cap. i. § 1. 

1 Qwb commissa capite luerent, tum 



ment, when ihey are done in the generaVs cloak, xve praise ; and Cy- 
prian, When individuals commit homicide, it w a crime; it is called a 
vtrtue when done publicly. Impunity is acquired not by innocence, but 
by the greatnesa of the mischief done. And again, Rights were accom" 
modated to the convenience of the offenders, and that became lawful 
which was public. So Lactantius says that the Romans inflicted 
injuries legitimately, and Lucan speaks of right given to wickedness. 

YI. And this right to do Buch things as allowable, is vcry 
comprehensive. For in the first place, it comprehcnds not only those 
who actually bear arms, or who are the subjects of him who makes 
the war, but all who are within the hostile boundaries ; as appears by 
the formula in Livy : Let him be an enemy, and those that are under 
his protection. This is held, because such porsons also may give 
occasion for fear, which in a continued and extended war, suffices to 
cstablishthe right of which we epeak. This case is different from 
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Ad 1 5. p. sunt : quare mirum non est, si, quod Baldus notat, multo plus 
licentise sit in bello quam in pignorandi jure. Et hoc quidem 
quod dixi in peregrinis, qui commisso cognitoque bello intra 
fines hosticos veniunt, dubitationem non habet. 

VII. At qui ante bellum eo iverant, videntur jure gen- 
tium pro hostibus haberi k post modicum tempus intra quod 

ThueLse. discedere potuerant. Nam sic Epidamnum obsessuri Corcy- 
roi peregrinis primum discedendi faciebant copiam, denuntiantes 
alioqui pro hostibus futuros. 

VIII. 1 Qui autem vere subditi sunt hostium, ex causa 
scilicet permanente, eos offendere ubique locorum jure hoc 
gentium licet, si ipsorum personam respicimus. Nam cum 
alicui bellum indicitur, simul indicitur ejus populi hominibus, 
ut supra ostendimus in formula indictionis : sic et in decreto, 

lit. xxxi. 8. vellent, juberent Philippo regi Macedonibusque qui sub regno 
eju8 essent bellum indici. Hostis autem qui est, ubique secun- 
*»cert. trag. dum jus gentium impcti potest. Euripides : 

No/xor yap i\0pbv bpav ottov \af}jjs kokoHs. 
Ubicumque prensum jura lcedi hostem sinunt. 

k Pottmodicumtempus] Bembusvn. didem libro it. (Cap. 105.) 
historiae. Ea defensione utitnr Cicero > Sed ex jure ejus qui ibi imperium 

proLigario. (Cap. 2.) Exemplum ha- habet] Confer dicenda infra cap. ti. 

bes apud Livium libro xxv. cap. 22. de § 20/ et Albericum Gentilem Hispani- 

ciribus Campanis. Alia apud Thucy- carum advocationum Lib. i. cap. 6. 



that of securitios, whicb, as we have 6aid, were introduced after the 
example of burthens imposed to pay the dehts of the state ; wherefore 
it is not to he wondered at that much more is allowable in war than 
in the law of securities. And this is not a matter of doubt as con- 
cerns strangcrs who enter the cnemy*s confines when war has been 
bcgun and is known. 

VII. But those who had gone thither before the war, may, it 
would seem, by the law of nations, be held for enemies aftcr a mode- 
rate time within which they could depart. And thus the Corcyreans, 
whcn about to besiege Epidamnus, first gave allowance to strangers 
to depart, and announced that if they did not, they would hold them 
for encmies. 

VIII. 1 As to those who aro truly the subjects of tho enemy, 
that is, from a pcrmanent cause, it is allowablo to attack thcm where- 
orer they are, by this right of nations, if wo regard their persons. 
For when war is declared against any onc, it is declared against the 
men of that people, as wo shewod above; and so in the decree 
against Philip. And he who is an enemy may be attacked eyery- 
wherc, as Euripidcs says. So Marcion of deserters. 
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Marcianus jurisconsultus : transfugas Ucet, ubicumque inventi L^infne 
fuennt, quasi lioates tnterficere. tustear. 

2 Interfici ergo possunt impune in solo proprio, in solo 
hostili, in solo nullius, in mari. In territorio autem pacato, 
quod eos interficere aut violare non licet, id jus non ex ipso- 
rum yenit persona, ^sed ex jure ejus qui ibi imperium habet. 
Nam civiles societates constituere potuerunt in eos qui in 
aliquo sunt territorio nihil per vim agi, nisi judicio tentato : 
sicut ex Euripide citavimus, lh>. u. 21. 

Si crimen istis aliquod hospitibus struis, 

Jus impetrabis : vi quidem hinc non abstrahes. 

Ubi autem judicia vigent, ibi personarum spectantur merita, 
et cessat jus istud promiscuum nocendi quod inter hostes in- 
troductum dicimus. Narrat m Livius septem triremes Poeno-^»^» ! - 
rum fuisse in portu ejus ditionis cui Syphax imperabat, cui 
pax eo tempore erat cum Carthaginiensibus Romanisque ; ad- 
venisse eo cum duabus triremibus Scipionem, opprimique a 
Poenis potuisse priusquam portum intrarent ; sed vento acriore 
illatas in portum antequam Pooni anchoras molirentur: tum 
vero Pcenos nihil ausos in regio portu. 

Wechnerum in consilio Franconico 02. Turcis apud Tanetem, Bembnm Lib. iv. 

■ Livius] Vide siraile factara Vene- de Pisanis et Genuatibus in Sicilia, Bi- 

tornm Gnecos impedientium ne in por- zarnm bello Pisano, de Kostochio et 

tu juris Yeneti Turcis noceant, apud Gripswaldia Paulinum Gotthum. 
Chalcocondylam Lib. ix. de Venetis et 



2 Thorefore we may slay such persons on our own soil, on tbe 
hostile soil, on ground which is no one's, and on the soa. That it ifl 
not lawful to slay them, or do them violcnce, in a peaceful neutral 
territory, is a conscquence, not of their personal rights, but of tho 
rights of tho lord of tho territory. For civil societies may establish 
a rule that, against those who aro in any territory, nothing shall be 
done by violence, exccpt whcn judicial proccedings have been tried ; 
as we have already quoted from Euripides. And when judicial pro- 
ceedings are in force, then the deserts of persons are regarded, and 
there ifl an end of that promiscuous right of doing harm, which, as we 
have said, haa been established bctween encmies. Livy relates that 
seven ships of war of the Carthaginians wero in a port belonging to 
Syphax, who was then at peace both with the Carthaginians and the 
Romans ; and that Scipio came with two ships and might have been 
destroyed by the Carthaginians bcfore thcy entercd the harbour; 
but that coming with a brisk wind they struck into the port before 
the Carthaginians could raise their anchors ; and then, in the port be- 
longing to the king, the Carthaginians did not venture to attack them. 
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T*ut. ii. 34. 
Deut. xx. 16. 



IX. 1 Ccterum ut ad rcm redeara, quam late licentia 
ista se protendat vel hinc intelligitur, quod infantium quoque 
et feminarum caedes impune habetur, et isto belli jure com- 
prehenditur. Non huc adfcram quod Hesbonitarum feminas 
ct pueros llebraei occiderunt, ct quod idcm fieri imperatur in 
Cananaeos, n et quorum connexa cum Cananaeis erat causa: 
Dei ista sunt opera, cujus in homines jus majus est quam 
hominum in bestias, ut alibi disseruimus. Illud propius acce- 
r>. cxxxvii. dit ad testandum morem communem gentiura, quod in Psalmo 
beatus dicitur fore qui Babyloniorum infantes petrae allidet, 
cui par est °Homericum illud (Iliad. xxn. 63) : 

Ka\ vrjiria TtKva 
Ba\\6fuva irpori aarv eV alvjj dnttfrnrr 

Hlisaque corpora terne 
Infantum, scevus dum concutit omnia Mavors. 



n Et quorum connexa cum Cananans 
erat causa] Ut Amalecitse, de quibus 
Josephus libro vi. 8. in Saulis rebus: ivi 
<r<payi}v yvvatKcov tcai vwiciu>v i\aapn- 
<r«v, ov&iv wfxdv ov(Y dvdpwTrtVTj? <tk\ij- 
poTepov fitairpdcrcreodai <pvcreu><t i)yov- 
fievot, trpwTov fikv iro\ep.iovs TavTa 
dpwv' ad cesdem feminarum etiam et 
puerorum processit, nihil existimans se 
crudele aut natur<t humana adversum in 
eo facere, primum quod hostes erant in 
guos idJUbat, <$rc (Cap. vii. § 2. di- 
vis. Hudsoiu) 

° Homericum illud] Ex eodem Ho- 
mero Seyerus in Britannos his verbis 
usos (apud Xiphilin. pag. 342. Ed. H. 
Steph. Locus est Uiad. vi. 57) : 
fMjS* Ivrtva yourrept ftynjp 

Kovpov i6vra ^lpoi, fitj^ bs ^vyoi ai- 
vvv 6\t$pov. 



nec qui latet abditus intra 
Visccra matris adhuc fugiet crudelia fata. 

P liomani capta llurgi] Scipio capta 
Numantia: Juliani milites in mulieres 
Daciris relictas. Zosimus m. (cap. 15.) 
Idem Julianus capta Majozamalcha. 
Sine sexus discrimine vel estatis, quic- 
quid impetus reperit potestas iratorum 
absumsit: ait Ammianus libro xxiv. 
(cap. ir. pag. 436.) [Quod de Scipione 
dictt Auctor, nullo auctore dicit. Con- 
trarium patet ex eo quod narrat Appi- 
ancs, Bell. Hispan. pag. 311, Ed. H. 
Steph. ex superstitibus Numantinis Sci- 
pionem quinquaginta tantum triumpho 
servasse, alios yendidisse. Immo alii vo- 
lunt, Numantinos se ipsos omnes con- 
cremasse, ut ne unus quidem superfu- 
erit. Vid. Florum, Lib. n. cap. 18. 
ibique Interpretes. J. B.] 



IX. 1 To return to the aubject ; how wido this allowance of 
doing harm to enemies extends, may be undcrstood from this ; that 
the slaughter of infants and women is allowed to havo impunity, as 
comprehended in that right of war. I will not here adduco the 
slaying of tho women and the little ones of Heshbon (Deut. ii. 34) ; 
and what they did to the Canaanites and their allies ; for these are 
tho doings of God, who has a more absolute right over men than men 
have over brutes. But a passage which approaches more nearly to a 
testimony of the common usage of nations, is that in the Psalms, 
cxxxvii. 9, Ilappy shall he be that taketh and dasheth thy little ones 
against the stonts. So Homor. 
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2 Tbraces olim capta Mycalesso feminas quoque ct inlan- 
tes occiderunt, narrante Thucydide. Idem de Macedonibus lid. vu. ». 
cum Thebas cepissent narrat Arrianus. p llomani capta Uurgi ** ^' 
urbe Hispaniffi, €KT€ivav 6fxa\w$ nal iraiola Kal yvvcuKas, 
sine discrimine interemerunt etiam mulieres et ])ueros, quae 
yerba sunt Appiani. Germanicus Coesar Tacito narratur vicos Bt ^ 2 H "^ 
Marsorum (Germani» is populus) ferro flammisque pervas- AnH 1 51 - 
tasse, additurque : non searus, non cetas miserationem attulit. 
Titus Judaeorum etiam 4 pueros et feminas in spectaculo feris 
laniandas proposuit Et tamen hi duo ingenio minime ssevo 
fuisse creduntur : adeo asevitia illa in morem verterat. Quo 
minus mirum si ct senes interficiuntur, ut a Pyrrho Priamus. ^^ v ' m ' 

X. 1 q Ne captivi quidem ab hac licentia exemti. Pyr- 
rhus apud Senecam ex recepto tunc more: Troadv.xa. 

Lox nulla capto parcit aut poenam impcdit. 



4 Nihfl hac de re apud Josepdum. 
Immo diserte hic ait, captis Hierosoly- 
mis, Titnm vendi jussisse omnes, qui 
infira decimnm aeptimnm annnm essent. 
Bell. Jud. Ub. vi. cap. iz. § 2. divis. 
Hudson. Hansit Anctor noster ex Al- 
berico Gentili, Lib. ii. cap. xxi. pag. 
425, qui tamen nnUnm alinm testem ad- 
fert, nisi Cabdam Encom. Neron. nbi 
hic adyersna Titnm debacchatur, quasi 
Neroni comparandnm, eo qnod uno 
spectaculo aliquot millia Judaorum, in 
quibus puebi et mulieres, feris dila- 
niandos exposuerit. Cnjus rei auctorem 
adfert amicum Titi Josephum , Tom. 1. 
pag. 205. Opp. Cardan. Ed. Lugd. 
1C63. At Josephns ne ypv qnidem de 



pueris et mulieribus habet, d. loc. J. B. 
1 Ne eaptivi quidem ab hac licentia 
exempti] Elbanid apud Josephum : tovs 
ydp vo/ito XntftOevra? iroAe/uoi/, dtroic- 
rtlveiv iXeyc dtKatov belli jure captos 
interfici justum dicebat. (Antiq. Jud. 
Lib. ix. cap. iv. § 3. Ed. Iludson. ) Ita- 
qne Yirgilius captirum inducit rogan- 
tem : 

Per patrinf manes, per spcs surgentia Iuli, 
Te precor hanc animani servcs natoque potri- 
que. 

{JEn. x. 524.) lxx millia Slavorum 
captorum ab Ottone interfecta narrat 
Witikindus Lib.m. [pag.34. Edii. We- 
chel. 1577. ubi tamen Septingenti capti- 
vorum tantnm capite casi dicuntnr.] 



2 When the Thracians took Mycalessus they put to death tho 
women and children. So tho Macedonians did when they took 
Thebes ; ihe Romans when they took Ilurgis in Spain ; Germanicus 
rayaged the Marsi with fire and sword without mercy to sez or age. 
Titus exposed the children and women taken at Jerusalem to fight 
with wild beasts in the public spectacles*. And yet Germanicus and 
Titus are considered as humane men ; so much had that kind of cru- 
elty become customary. And hence we aro tho less to wonder that 
old men were slain, as Priam by Pyrrhus. 

X. 1 Eren captires were not exempted from this liability. No 

" Barbeyrac shews that this assertion is not supported by good authors, and is 
apparantly taken from a declamation of Cardan against Titns. 

[OROT. III. J 
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I:i Ciri Virgiliana belli lex Ltec dicitur, ctiam in feminas cap- 
tivas. Ita enim ibi Scylla: 

At bclli saliem captivara lege necasscs. 
Sod et illo SoncciD loco do femina, Polyxena nimirum, occi- 
'- denda agcbattir. Ilinc illud Horatii : 

Voitdere cum possis eaptivum, occidere noli. 
1'onit cnim licere: et Donatus, servos dictos qui servati cssenf, 
omim eoa occidl oporteret jure betti: ubi illud oporterot, im- 
proprie, pro licoret positum videtur. Sic a Corcyrseis intcr- 
fccti captivi ex Epidamno, narrantc Thucydidc. Sic quinque 
millia captivorum ab Annibale oeeisa : et a M. Unito non 
pauct. Aptid Ilirtiura bello Africano Scipionem sic alloquitur 
ccnturio Ctosarianus : tibi gratiaa ago, quod milrf vitam in- 
columitatemqve hellijure capto polliceria. 

2 Ncc tomporo ullo cxcluditur potcstas occidcndi tales 
scrvos, id cst bollo captos, quantum ad jus gentium portinet: 
etsi lcgibus civitatum hic raagis, illic minus adstringitur. 

XI. Quin ct supplicum occisorum passim occurrunt ex- 

* Ncwio unde hoc halieat Auctor, runt, vinctoa in Mneedoninm ad erga*. 

rl vcrcor nt inrimirii cum fcfellerit. tulamiaaoa fuisae, Lib. i. cap. 17. ViJe 

Kilul liac do rs invenio apud Scri])toros et fiiiem cjuadem Libri. J- S, 
liintoriic Alcxandri Slagui. Imino An- ' Acceplut in deditianem tiite eondi- 

oram militum vivi in potcstntem vene- libro lxk. iu anno cI.iI^i.xxt. in re- 



Imw spares or protccts a captivo. So Pyrrhus itt Sencca, Scylla in 
tho Ciris of Virgii ; and so in the caso in Scnccn, whcro thc captivo was 
a womnn, Polyicna. So Horace. Donatus says tliat xrvi werc so 
ralled bccauBO tltcy wcro prcscrved wltcn tlto Iaw of war was that tltey 
thould bo slain. So thc captivos at Epiilamnus wcro slain ; and fivo 
thonsand caplives hy Annibal : and by M. Brutus not a fcw. So 
Ctcsarianus in Hirtius spcaks. 

2 Nor i» thc power of killing such cnptives cxcludcd by any lapso 
of tiino, so far ns tho Lnws of Nntions aro concerncd ; though by tho 
Lnws of States, this right is restrictcd, in BOtnc places moro, in 

XI. Wo havo ovon exntnplcs eonstantly of persons wlio offer 
themsclvcB as suppliants, and aro put to ilealh ; as eooii in tbo act of 
Aehillcs iti Homcr, and Mago and Turnui inVirgil : whieh aro narrated 
so as to imply a dcfenso of tho riglit of war which I havo nicntioncd, 
Aml Augustino, prnising tho Qotlis who hail spared thoso wlio boggcd 
for thcir lircs, and thoso who took refugc in tcmples, «nya, What 
mntlil haet been alltncabtt by tlie right of war, thei/ held not alloiv- 
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empla, ut ab Achille apud Homerum, apud Virffilium Magonis mad.xx.AG3 t 
et Turni: quas ita narrari videmus ut defendantur simul illo^""^?; 
quod dixi belli jure: nam et Augustinus laudans Gothos qui J^ 930 '" 
supplicibus et in templa perfugientibus pepercerant: Quod fi. c '* ' Deif 
belli jure fieri licuisset, ait, illicitum sibi esse judicarunt. 
Nec qui se dedunt semper recipiuntur, ut in pugna ad Gra- 
nicum Graeci qui 5 Pers8e militabant : apud Tacitum Uspenses <*«*• *"■ tf. 
veniam liberis corporibus orantes: quod aspernati 9 inquit, 
sunt victores, ut belli potius jure caderent Nota ct hic 
belli jus. 

XII. Sed et r acceptos in deditionem sine conditione ulla 
legas interfici, ut a Romanis Pometiae principes, a 6 Sulla Sam- "▼• li - 17. 
nites, a Caesare Numidas, et ipsum Vercingentorigem : * mo J,^ 1 ^, 
mos hic ferme perpetuus Romanorum in hostium duces, sive f*^* 1, 
captos, sive deditos, 8 ut triumphi die occiderentur, quemad- 
modum Cicero nos docet quinta Verrina, Livius tum alibi, tum cap.30. 
libro xxvi, Tacitus Annal. xn, ct alii multi. Eodcm Tacito gj£ jj 
memorante, Galba decimari jussit, quos deprecantes in fidem H "'- * ^ 7 -. 

bus Hibernia?. bus, in Vita Syllaj, a Flutarcho con- 

De Samnitibus nihil talo reperio, scripta, pag. 471 d. sed in quo fuit in- 

nec apud Plutarchum, nec apud Appia- signis perfidia. J. B. 

num Alexandr. Sequntus est Noster, • Vt triumphi die occiderentur] Si- 

rine examine, Albericum Gentilem, Lib. mile apud Kegnionem in anno lo cccc v. 

11. cap. xvii. pag. 364. Et hic videtur (pag. 436. EcT. A rgentor. 1600.) 
confudisse quod legerat de Antemnati- 



able for them. Nor aro those who surrender always received, as 
in tho battle of the Granicus, those were not who wero serring 
under the Persians*; and in Tacitus, tho Uspenscs praying for 
pardon for the free persons; which prayer, he says, the vxctors re- 
jectcd, that they might rather fall by the right of war. Ilere again note 
the right of war. 

XII. Evon those who havo surrendered unconditionally and been 
receiyed, you may find, in history, put to dcath ; as the rulers of Po- 
metia by the Romans ; the Samnites t hy Sulla, tho Numidians, and 
Vercingentorix himself, by Cresar. Indeed this was almost the constant 
practice of the Homans towards tho leaders of their enemies, whethor 
taken or surrendercd, that they should bo put to death on the day of 
the triumph : as Ciccro tells us, and Livy, Tacitus, and others. 
Tacitus also relates that Galba ordered a body of men to be decimatod 
whom he had received begging for their lives : and Cecina, having 

• This is not supported by the historians of Alexander, as Barbeyrac shews. 
f This is not supported by good historians : J. B. who explains the error. 
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jbid.i6a. accepcrat: et C&cina, in dcditioncm accepto Aventico, in Ju- 
lium Alpinum e principibus, ut concitorem belli, animadvertit : 
ccteros veniae vel ssevitia) Vitellii reliquit. 

XIII. 1 ^Solent interdum historici causam interfectorum 
hostium, captorum prsesertim aut supplicum, referre aut ad 
talionem, aut ad pertinaciam in resistendo : sed hao causro, ut 
alibi distinximus, suasorise magis sunt quam justificse. Nam 
talio justa et proprie dicta in eandem personam quao deliquit 
exerccnda cst, ut intelligi potest ex his quse de poenae commu- 
nicatione dicta sunt supra. Contra vero in bello plerumque 
id quod talio dicitur in malum redundat eorum quorum in eo 
quod accusatur nulla est culpa. Cujus morem sic describit 

Biw. xiv. 47. Diodorus Siculus : ov yap riyvoovv ©Y avT&v tcSi/ epywv /aa- 
Oovtcs, oti toIs oiaTToXe/jLodai koivw T 5s TVXW virapxpvcw* 
afx(poTepov% KaTa Tas $TTas ToiavTa avayKti irac\etv, ola 
av avTol irpa^coaiv eis tovs aTvxrjaavTa?' neque enim igno- 
rabant ipsis rebus edocti, cum bellantium par sit Jbrtuna, 
alterutris, si male rem gessissent, id expectandum quod ipsi 

Lib.xvi.3i. in victos statuissent. Apud eumdem Philomelus dux Phocen- 
sium, dia TavTtjs Ttjs KoXaaetos toi/9 exjSpovs eiroirjcre /ueTa- 

t Solent interdum historici causam Diodoram de Spondio et AmUcare Bar- 

interfectorum hostium, captorum praser* ca in Excerptis Peiresianis. (Pag. 277.) 

tim aut supplicum, referre aut ad talio- 7 Vide etiam Lividm, Lib. n. cap. 

nem, aut ad pertinaciam] Ut Chalco- zvi. num. 9. J. B, 

condjlas libro viii. 8 Tacitus, loco in ora libri distincte 

Pari pcena exacta] Vide eundem indicato, loquitur tantum de liberis 



had Aventicum surrendorcd to him, put to death dulius Alpinus, as the 
instigator of the war : but left tho others to the clemency or cruelty 
of Vitellius. 

XIII. 1 Historians sometimes mention, as the cause of putting to 
death enemies, especially captires or suppliants, the rule of retalia- 
tion, or thoir obstinacy in resisting: hut these causes, as we have 
elsewhere cxplained, are rather suasory than justincatory. For reta- 
lialion, which is just, and properly so called, must he ezercised against 
tho same person who has offended : as may he understood from what 
we have said of the punishment of acccssories. But on the other hand, 
it commonly happens that what is called retaliation, falls upon those 
who havo no share in the blame which is charged. The practice is, 
that those who are defoated, are mado to suffer what they had in- 
tendcd to inflict ; and that by euch inflictions, the enemy are rostrained 
from overbearing severities. So Diodorus. 

2 Ab for obstinacy in defending one's own sido, no one can think 
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OeaOai t*)s vneprfCpduov icai oeivrj^ Ti/uiwptas' u pari pcena 
exacta effecit, ut hostes a superbo et insolenti supplicio 
temperarent. 

2 Pertinax vero studium in partes nemo est qui sup- 
plicio dignum judicet, ut apud Procopium Neapolitani Beli- 1 c u. c a 
sario respondent, quod tunc maxime obtinet cum partes illso 
aut a natura assignat», aut honesta ratione elect® sunt. Imo 
tantum abest ut in eo crimen sit, ut pro crimine habeatur si 
quis praBsidio decesserit, prosertini veteri jure militari Ro- *°J]^J; 17 * 
mano, quod hic nullam ferme admittebat metus aut periculi 
excusationem. Pramdio decedere apud Romanos capitale 
esU ait Livius. Ob utilitatem ergo suam quisque summo illo lh>. xxiv. 37. 
rigore, ubi visum est, utitur : defenditur autem rigor ille 
apud homines eo gentium jure, do quo nunc agimus. 

XIV. Idem jus et in obsidcs usurpatum, nec in cos tan- 
tum qui se obligaverant quasi ex conventione, sed et in eos 
qui ab aliis traditi. A Thessalis occisi olim ducenti quinqua- Piut .aeciar. 

. *T-k • -«t 1 • * «i ^t 1 mulier. p. 

ginta, a 7 Komanis Volsci Aurunci ad trecentos. Notandum ?j« B . „ 

O ' ^ ^ Dionyg. vi. 30. 

autem solitos obsides dari etiam pueros, ut a Parthis 8 quod Tacit Ann. 
et a Simone Macchabaeorum uno factum legimus, et feminas i m<*cc. xiu. 

G ' 16. 

Parthorum Regum : nt et in loco Macca- Geogr. pag. 748. Ed. Paris. Sed alia 

baeorum seqnente, eat simpliciter vious. sunt exempla in Ilistoriis, puerorum qui 

Sed vide Suetonium, Calig. cap. 19 et obsides dabantur, ut Demetrius, Filius 

45. nbi diaerte pueros obaides memorat. Seleuci Philopatoris, Regis Sjria>, duo- 

TJnde validior efficitnr conjectura, quam decimum agens annum : Aitiax. Syr. 

Justcs Lipbius elicit e loco Stkabonis, pag. 116. Ed. H. Steph. A Romanis 



tbat a case for punishment, as thc Neapolitans replied to Belisarius ; 
and thifl is especially true when the pai t of each sidc in the war is 
eithor assigned by nature, or by choico for honourable reasons. Indced 
this obstinacy is so far from being a crime, that it is a crime if any 
one leave his post ; especially by the old military law of Romo : which 
admitted no excuso of fear or danger. To quit one $ 8 post is with the 
Romans a capital crimey says Livy. And therefore it is for his own 
utility, that a person uses this extrcmo rigour when he thinks it good : 
and thU rigour is defonded by tbat part of the Laws of Nations of 
which we now spcak. 

XIV. The same right has also been used towards hostagcs ; and 
not those only who have bound themselves by some sort of convention, 
but those who are delivered up by others. By the Thcssalians thcre 
were put to death on one occasion two hundrcd and fifty : by the 
Romans, the Volsci Aurunci, to the number of thrce hundrcd. It is 
to be noted also, that it was the custom to givo boys as hostagcs, as 
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ut a Romaais Porsenao temporibus, et a Germanis 9 narrante 
hli. iv. Tacito. 

XV. 1 Sicut autem jus gentium permittit multa, eo 
permittendi modo quem jam explicavimus, quso jure natur® 
sunt vetita, ita quaodam vetat permissa jure naturo. Nam 
quem interficere liceat, eum gladio an veneno interimas nihil 
interest, si jus naturao respicias: jus inquam naturao: nam 
generosius quidem est ita occidere ut qui occiditur sui defen- 
dendi habeat copiam : sed non debetur hoc cuiquam qui mori 
meruit. At jus gentium, si non omnium, certe meliorum, 
jam olim est, ne hostem veneno interficere liceat : qui consen- 
sus ortus cst ex respectu communis utilitatis, ne pericula in 
bellis quse crebra esse coeperant nimium intenderentur. Et 
credibile est a regibus id profectum, quorum vita ab armis 
ante alios defenditur, a veneno minus quam aliorum tuta est, 
nisi defendatur juris aliqua religione x et metu infamiaa. 
Liv.xia.ia 2 Clandestina scelera vocat Livius de Perseo loquens: 

^m Gad ' ne ^ Claudianus agens de insidiis in Pyrrhum a Fabricio 

etiam obsides datos impuberes, patet ex 
historia Clajliae illius nobilis, apud Li- 
vi um, Lib. ii. cap. 13. J.B. 

9 Libro iv. Ilist. quem Auctor heic 
in margine indicat, nihil tale de Ger- 
xnanis: sed in Germaniee descriptione, 
cap. viii. num. 2. J. B. 

* Et metu infamie] Senatores ad 



Pyrrhum : *iva pii t6 <t6v irdOos yiii* 
dia(3o\tjv iviyKy ne nobis infamiam 
adferat siquid tibi acciderit. [Non 
Senatores, sed Consules C. Fabricios 
et Q. iEmilius, hoc dicunt, in Epistola 
ad Pyrrhum, apud Plutabchum, Vit. 
Pyrrh. pag. 306 c. J. B.] 

7 Qui licitum volunt hostem veneno 



by the Parthians ; and this was dono by Simon tho Maccabee ; also 
women wero giren up by the Romans at the time of Porsena; and by 
the Germans, as Tacitus relates*. 

XV. 1 As the Laws of Nations permit many things, (in this way 
of permitting which we have explained,) which are forbidden by Na- 
tural Law; so thcy forbid some things which are permitted by Natural 
Law. For him whom it is lawful to put to death, whether we put to 
death by the sword or by poison, it makes no difference, if we look 
to Natural Law. It is doubtless more generous to kill, so that ho 
who is killed has the power of dcfending himself ; but this is not duo 
to him who has deserved to dio. But the Laws of Nations, if not of 
all, at least of the best, have long been, that it ifl not lawful to kill an 
enemy by poison. This consent had its rise in common utility, that 
the dangcrs of war, which are numerous enough, may not be made too 
extensive. And it is probable that this rule proceeded from kings, 
whose life may bo defended from othor causos, botter than the lives 

" J. B. corrects this reference. 
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jectis, et Cicero scelus eandem historiam tangcns. Communis n* offic. m 
exempli interesse ne tale quid admittatur aiunt consules Ro- 
mani, in epistola ad Pjrrhum quam ex Cl. Quadrigario recitat 
Gellius: apud Yalerium Maximum est, armis bella, nonvoa.Au.vL 
venenis geri debere. Et Tacito memorante, cum princeps jjj^ v }- *• 
Cattorum Arminii mortem veneno promitteret, rejecit Tibe- Ann - u - ** 
rius, ea se gloria aequans priscis Imperatoribus. Quare y qui 
licitum yolunt hostem veneno occidere, ut ex ^Vegetio Baldus, oms.nim. 
respiciunt merum naturao jus ; illud autem quod a gentium 
yoluntate ortum trahit prretervident. 

XVI. 1 Distat a tali veneficio nonnihil et ad vim acce- 
dit propius, spicula veneno inficere et geminare mortis causas, 
quod x de Qetis tradit Ovidius, de Parthis Lucanus, de Afris 2f p *»'- 1 !; 

* , . Stfff. u. 17« 

quibusdam Sihus, et nominatim de JSthiopibus Claudianus. jg£ r ' al *"• 
*Sed hoc quoque contra jus est gcntium non universale, scd {uJn%%!£. 
gentium Europaearum, et siqua) ad Europse melioris cultum stuSx aw. 
accedunt: quod recte a Salisberiensi observatum est, cujus p nc. viu.ro. 
h®c sunt verba : nec veneni, licet videam ab infidelibus ali- p 



oeeidere] Vide de Venetis Bembum fioe 
libri iii. 

1 Apnd Vegetinm nihil tale legitur, 
ut jam obsenravit Albebicus Gextilis, 
De Jure BeUi, Lib. n. cap. vi. pag. m. 
256. J.B. 

• De Getis tradit Ovidius] De Scy. 
tbis PHnius libro xi. 53. Scythce sa- 
gittat tingunt viperina sanie et humano 



sanguine: irremediabile id scelus mor- 
tem illico adfert levi tactu. De Serviis 
vide supplementum Helmoldi cap. 4. 

* Sed hoc quoque contrajus est gcn~ 
tium\ Ideo Ilus Mermerides in Odyssece 
A. Ulyssi negat venenum ad spicula 
(vers. 263) : 

'Eirei pa 0eovf vencat&TO aliv iovraf. 
Veritus vlm Divuin morto carcntum. 



of othcr persons ; but is less safo than that of others from poison, 
ezcept it be defended by tho scruples of conscience, and the fear of 
infamy. 

2 Liry, speaking of Perseus, calls these clandestine atrocities : so 
Claudian and Cicero use like expressions. The Roman consuls say 
that it is required, as a public example, that nothing of tho kind be 
admitted, in tho epistle to Pyrrhus which Gellius gives. So Valerius. 
And when the prince of the Catti offered to procure tho death of 
Arminius by poison, Tiberius rejected tho offor ; thus gaining a glory 
like that of the ancient generals. Wherefore they who hold it lawful 
to kill the enemy by poison, as Baldus, following Vegctius, regard 
mere Natural Law, and overlook the Instituted Law of Nations. 

XVI. 1 Somewhat different from poisoning, is the use of poisoned 
arrows or missiles, as approaching to open forco : doubling the means 
of death, as Ovid sayB. This was practised by the Getso, Parthians, 
Africans, Ethiopians. This, however, is against the Law of Nations, 
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Lib. iil.v. 273. 

Lib. ii. 20. 
Lib.U.c.19. 



rrub. 



Strabo. x. p. 
4U8. 



Taus. I. ulL 
$eu Phoc. 
c. .17. Vront. 
iii 7> n. (L 
M*ch. de 
matf ob. Ug. 
p. 2J2 a. 



quando usurpatam, ullo unquam jure indultam lego licen- 
tiam. Ideoferrum infamare veneno dixit Silius. 

2 Nam et fontes veneno inficere, quod ipsum quoque 
aut non latet, aut non diu latet, Florus ait esse non tan- 
tum contra morem majorum, sed et contra fas Deum : sicnt 
jura gentium Diis asscribi auctoribus solere alibi quoque a 
nobis annotatum est. Neque vero mirum videri debet, si 
ad minuenda pcricula tales sint quffidam bellantium tacito 
conventiones, cum olim Chalcidensibus et Eretriensibus ma- 
nente bello convenerit ixrj yprjaOai rrjkefioXois, ne missilibus 
uti liceret. 

XVII. Geterum non idem statuendum de aquis b sine 
veneno ita corrumpendis ut bibi nequeant, quod Solon et Am- 
phictyones lcguntur in barbaros justum censuisse : et Oppia- 
nus de Piscatu, quarto, ut suo saeculo solitum commemorat. 
Id enim perinde habetur quasi avertatur flumen, aut c fontis 
venae intercipiantur, quod et natura et consensu licitum est. 

XVIII. 1 An vero hostem interficere immisso percus- 



b Sine veneno] Cadavoribus, aabesto, 
quibus usus in obsidione Auximi Beli- 
sarius. Procopius Gotihicorum 11. (cap. 
27) calce, ut Turc» ad Dibibram. Ni- 
cotas Lib. 1. de Alexio Isaaci fratre. 
(Cap. 9.) Sunt talia et apud Ottonem 
Frisingensem, et Guntherum Ligurino. 
[Locus Oppiani, quem Auctor laudat 



in contextu, legitur in fine Lib. iv. rera. 
685, et seqq. Sed ibi agitur de aquis 
▼eneno infectis : nec de more sui tem- 
poris loquitur Poeta, venim de eo quod 
solent hostes, quicumque sint, fa?ere. 
J.B.] 

c FontU vena intercipiantur] Vide 
Priscum in excerptis legationmn. [Pag. 



not universal, but of European nations, aud those which share in 
Europcan culture, as John of Salisbury has rightly obsorved. So 
Silius spcaks of making the weapon infamous with poison. 

2 To poison fountains, which must be discovered before long, 
Florus says, is not only against old rulc, but also against tho law of 
tho gods ; as the Laws of Nations are ofton ascribed to the gods ; nof 
is it to bo wondered, if to diminish dangers, there be some such tacit 
conrentions of belligercnts ; as forinerly in the permanent war of tho 
Chalcidians and Erotrians, it was agreed not to use missiles*. 

XVII. But the samo is not truo of making waters foul and un- 
drinkablo without poisoning them ; which Solon and the Amphictyons 
aro said to have justified towards barbarians : and Oppian mentions as 
customary in his timo. For that is the samo thing as turning away a 
stream, or intcrccpting a spring of watcr, which is lawful both by Natu- 
ral Law and by consent. 

XVIII. 1 It is often mado a question, whether it bo consistcnt 

* Of such acts in war, see E. M. 1062, &c. 
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sore per jus gentium liceat, quaeri solet. 2 Sed omnino discri- 
men adhibendum est inter percussores, qui fidem expressam 
vel tacitam violant, ut subditi in regem, vasalli in seniorem, 
milites in eum cui militant, recepti ut supplices aut advenae, 
aut transfug® in eos qui receperunt, an vero nulla teneantur 
fide, quomodo d Pipinus Garoli Magni pater uno comitatus 
satellite trajecto Rheno hostem in cubiculo interfecisse narra- 
tur : quod et a Theodoto JStolo in Ptolomaeum iEgypti regem 
simili modo tentatum refert Polybius, ovk avavSpov toXm^i', ub. ▼. 8i. 
virilem audaciam vocans. Talis et ille laudatus ab histori- 
cis e Q. Mutii Scaevolae conatus, quem ipse sic defendit, hostis ur. u. 12. 
hostern occidere volui. Porsena ipse in hoc facto nihil nisi 
virtutem agnoscit. Valerius Maximus pium ac forte propo- *<">• *«• & 
situm vocat : laudat et Gicero pro P. Sextio. c*p- 21 - 

2 Nimirum hostem occidere ubivis licet, non naturae tan- 
tum sed et gentium jure, ut supra diximus: nec refert quot 
sint qui faciant, aut patiantur. Sexcenti Lacones cum Leo- 
nida castra hostilia ingressi, recta tentorium regis petebant. J"t. u. 11. 

29. Ed. Hcuchel, nbi de Genserico, J. B. 

Vandalorum Rege: ko\ ixaKtovt xal d Pipinus] Vide Paulum Warna- 

rd V&ara.'} fredi libro vi. (Cap. 37.) 

* De hac qusestione fuse diximus in • Q. Mucii Sccevolce] Qui Plutarcho 

Notia noetrii Gallicis. Non ferebat dviip fh irdaav dpertjv dya66<£' vir ad 

modus Istarnm Notularum, ut quid de omnem virtutem egregius. [Vit. Popii- 

tota hac re sentiamus, heic explicaremus. col. pag. 106 b.] 



with the Laws of Nations to send an assassin to put to death an cnemy. 
But we must make a marked distinction between assaesins who vio- 
late express or tacit faith ; as subjects towards a king, vassals towards 
a seigneur, soldiers towards their general ; those received as suppli- 
ants or as guests or as deserters, towards those who have reccived 
thcm ; and on the othcr hand, those who are not bound by any such 
tie of good faith; as Pepin, the father of Cbarlemagne, with ono 
attendant passed the Rhine and slow his enemy in his chamber ; and 
Polybius relates that Theodotus the Etolian attempted the like against 
Ptolemy king of Egypt, a manly deed of daring. Such also is tho 
attempt of Mutius Sccevola, praised by historians, which he himself 
defends, saying, An enemy I sought to slay an eneniy. And Porsena 
himself saw nothing but courage in the act : Valerius Maximus calls 
it a bravo and pious deed ; Cicero praises it. 

2 In peril it is lawful to kill an enemy anywhore, not only by Natu- 
ral Law, but by the Laws of Nations, as we have said above ; nor does 
it make any difference how many thcy are who do or who suffer in 
Buch case. Tho six hundrcd Lacedscmonians with Lconidas entercd 
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Liv.tt.12. 



Liv.xxvu.s7. f Paucioribus idem licuit. Pauci crant qui Marcellum consu- 
lem ex insidiis circumventum occiderunt: et qui Petilium 
tmc.hulv. Gerialem parum abfuit quin in lecto confoderent. g Laudat 
ntoflic. Lio. Eleazarum Ambrosius, quod elephantem supereminentem ce- 
vi.A5,et$tqq- teris adortus est, arbitratus ei insidere regem. Neque tantum 
qui hrec faciunt, sed et qui aliis faciendi auctores sunt, jure 
gentium inculpati habentur. ScsbvoI® ad audendum fuerunt 
auctores illi in bellis adeo sancti vetcres Romani senatores. 

3 Ncque movere quenquam debet, quod deprehensi tales 
ezquisitis suppliciis affici solent : nam id ipsum non eo evenit 
quod in jus gentium deliquerint, sed quia eodem jure gentium 
in hostem quidvis licet : gravius autem aut levius malum 
statuit quisque pro sua utilitate. Nam sic et exploratores, 
quos mittere jure gentium haud dubie licet, quales misit 
Moses, qualis fuit ipse Josue, deprehensi pessime tractari solent: 
(eOos Toi/y KaraaKowovs Kreiveiv, mos est explorato resin- 
BtiiPHnic. terficere, ait Appianus) juste interdum ab his qui manifesto 



1*3. tutt. 
ad l. Oom. 
dtSicar. 



( Paucioribus idem licuit] Valens 
pecuniam promisit ei qui Scytbs cujus- 
quam caput attulisset : ita pax obtenta, 
Zosimus iv. (cap.22.) 

E Laudat Eleazarum Ambrosius] Et 
Josephus Antiqua HistorUe xn. (cap. 
ix. § 4. divis. Hudson.) Factum non 



dissimile Theodosii in Engenium est 
apud Zosimum libro iv. (cap.58.) Gal- 
lorum in regem Persarum, apud Aga- 
thiam : Persarum decem in Julianum, 
apud Ammianum xxiv. (cap. 4.) et Zo- 
simum m. cap. 20. Alexii Comneni in 
Torusen, apud Nicetam Choniaten Lib. 



the enemies' camp, and sought their way to the royal tent. A smaller 
numher might have done the same with equal right. Those were few 
who laid an ambush for Metellus the consul and slew him : and those 
who were very near stabbing Petilius Cerialis in his bed. Ambrose 
praises Eleazar because he attacked an elephant which was eminent 
above the rest, thinking that it carried the king. And not only they 
who do such acts, but they who procure othora to do them, are 
held blameless by the law of nations. The persons who impelled 
Scsovola to his deed were the old Roman Senators, so admired for 
their sanctity in war. 

3 Nor ought any one to be moved by recollecting, that such per- 
sons, when taken, are put to the torture ; for that happens, not because 
they have offendcd against the Laws of Nations, but because by the 
same Laws of Nations anything is lawful against an enemy; and each 
person inflicts on his enemy a heavier or a lighter ill according to hia 
own utility *. And thus spies, whom undoubtedly it is lawful by the 
laws of nations to send, such as Moses sent, of whom Joshua was one, 
if taken aro subject to the severest inflictions : (as Appian says, It is 

* See E. M. 1064. 
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justam habent bellandi causam: ab aliis vero liccntia illa 
quam dat belli jus. Quod si qui reperiuntur b qui tali opera 
oblata uti noluerint, id ad animi celsitudinem et virium aper- 
tarum fiduciam, non ad justi injustive opinionem referen- 

dum est 

4 At de his percussoribus, quorum facto perfidia inest, 
aliter censendum : neque enim ipsi tantum contra jus gentium 
faciunt, sed et qui eorum utuntur opera : quanquam enim in 
rebus aliis, qui malorum opera in hostem utuntur, peccare 
censeantur apud Deum, non autem apud homines, id est in 
gentium jus, qunVea in parte 3 , 

Mores leges perduxerunt in potcstatem Buam : 

et decipere, ut Plinius loquitur, pro moribus temporum pru- Jj^JJJji 
dentia est : tamen intra jus interficiendi constitit haec consue- *^ n - 18 * 
tudo: nam hic qui aliena utitur perfidia, violasse jus non 
naturaa tantum, sed et gentium creditur. Hoc docent illa 
Alexandri ad Darium : Impia bella suscipitis ; et cum ha- curt w. 1. 

vi. de Manuele : (cap. 4. ubi tamen de nescio. Apud illum enixn Historicum 

Andronico agitur, non de Alexio Com- nil de Gallis, nedum in Regem Persa- 

neno.) Bulgarorum in Nicephorum rum. J. B.] 

Imperatorem apud Zonaram. [Lib. xiv. h Qui tali opera oblata uti noluerint] 

cap. 15. Ceterum quid sibi toluerit Vide Cromerum pag. 113. (Lib. v.) 
Auctor, ubi ex Agathia factum Gallo- a Versus est Plauti, Trinumm. Act. 

rum in Begem Persarum indicat, plane iv. Scen. iii. vers. 30. J, B. 



the custom to kill spies) : and this is just in somo cases, on the part of 
those who have a just causo of war; in others, is justified by tho 
allowance which the right of war gives. And if any have bcen found 
who would not stoop to use such means, that is to be referred to their 
magnanimity, and tmst in the open force which they can use, not to 
an opinion of what is just or unjust. 

4 But with regard to the assassins whose deed includes perfidy, 
we are to judge otherwise. For not only do the perpetrators of such 
deeds act contrary to the Laws of Nations, but also they who use 
their serrices. For though in other cases, they who use the services of 
bad men against enemies are held to offend in the eye of God, but not 
in the sight of man, that is, not to act against the Laws of Nations ; 
for in theso cases, as Plautus says, Custom has dravm law to its side ; 
and as Pliny says, To deeeive according to ihe manner of the time is 
called prudence; yet this custom has stopped short of the right of 
murder. For they who mako use of the perndy of others for such 
purposes, are held to have violated, not only Natural Law, but also the 
Laws of Nations. This is conveyed in the letter of Alexander to 
Darius: Tou carry on an impious war; and thoughyou act with arma 
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beatis arma, licitamini hostium capita. Et mox : qui ne 

Db. iv. 11. belli quidem jura in me servaveris. Alibi : ad inUmecio- 

nem mihi persequendus est, non ut justus hostis, sed ut per- 

Liv.xiH.i8. cussor veneficus. Eodem referendum illud de Peraeo: non 

justum apparare bellum regio animo, sed per omnia clan- 

destina grassari scelera latrociniorum et veneficiorum. 

Lw.xiiv.i. Marcius Philippus de iisdem factis Persei agens: ea omnia 

quam Diis quoque invisa essent, sensurum in exitu rerum 

suarum. Pertinet huc illud Yalerii Maximi : ' Viriati ccedes 

duplicem perfidice accusationem recepit : in amicis, quod 

eorum manibus interemtus est; in Q. Servilio Ccepione 

consule, quia is sceleris hujus auctor impunitate promissa 

fuit, victoriamque non meruit, sed emit. 

5 Causa cur hic aliud quam in rebus ceteris placuerit, 
ea ipsa est quam de veneno supra attulimus, ne nimium in- 
tenderentur pericula eorum maxime qui eminent. Negabat 



Lib. Ix. 6. 



» Yirxaii cades] Scriptor de Yiris 
illustribus, (Aurelius Victor, cap. 71.) 
gua* victoria, quia empta erat, a senatu 
non probata. Eutropius : cum interfec- 
tores ejus prcemium a Capione consute 
peterent, responsum est, nunquam Ro- 
manis placuisse, Imperatorem a suis mi- 
iitibus interfici. (Lib. iv. cap. 7) ubi 
forte legendura, a Capione consule pro- 
ntissum. Sic quod in Sertorium admis- 
sum est, damnat Ammianus libro xxx. 
[Cap. 1 in fin. Non yideo ex aliis Auc- 



toribus constare, de promisso UIo pr»- 
mio a Cnpione consule. Adeoque mi- 
nime necessarinm supplementum in Eu- 
tropii verbis. Rejicit etiam hanc emen- 
dationem Heumannus, in notis ultimae 
Editionis, quam curarit Clariss. Haver- 
campius. J. B.] 

4 In prima Editione heic legebatur : 
Apud Curtium. Et revera CuRTiug 
ita de Besso loquentem Alexandrum in- 
dudt : Quem quidem cruci adfixum ot. 
derefestino, omnibus Regibus Gentibus- 



in your hands, you bargain for the heads of your enemies. And again : 
You who have not even observed the rights ofwar towards me. And else- 
whero, Ueisto be/ollowed to his deetruct%on y not as a regxdar encmy, but 
as an assassin or a poisoner. To the samo rule is to be referred what 
is said of Perseus ; that he did not make arrangementsfor a rtgular war 
with a royal mind ; but used all the clandestine aets of assassins and 
poisoners. So Marcius Philippus, referring to tho same acts of Per- 
scus, that all those acts which were hateful to the gods, he wouldfeel in 
the sequel of his fortunes. And to tho same point tends what Valerius 
Maximus says : that the killing of Viriatus brought on a double accusar 
tion of perfidy .— against his friends 9 in that he was taken off by their 
hands : — against Servilius Ccepio the consul, because he was the author of 
this crime, by granting impunity to the perpetrators, and thus did not 
earn, but buy, a victory. 

5 The reason why, in this case, a different rule was madc, from 
that which prevails in other things is, that tho dangera which beset 
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Eumenes credere se, quenquam ducum sic velle vincere, ut Ju*t. *»v. 1. 

ipse in se exemplum pessimum statueret. Apud 4 eundem 

cum Bessus Dario manus intulisset, dicitur exempli et com- Lib - *«• 

munis regum omnium esse causa: et CEdipus regis Laii cae- 

dem vindicaturus apud Sopboclem sic ait : auiip. v. 139. 

Kcivq» irpocrapK&v ovv ipavrbv o>(/>fXa). 

Et apud Senecam in ejusdem argumenti tragoedia (vers. 242) : 

Regi tuenda est maxime regum salus. 

Consules Romani epistola ad Pjrrbum : communis exempli et Agjd aui. 
fidei visum est, ut te salvum velimus. 

6 In bello ergo solenni, aut inter eos qui belli solennis 
indicendi jus habent, id non licet : extra vero bellum solenne 
babetur pro licito, eodem gentium jure. Sic in Gannascum 
defectorem structas k insidias tales degeneres negat Tacitus. Ann. *i. 19. 
Curtius Spitamenis perfidiam minus ait invisam esse potuisse, Lit>. vii. 5. 



que fidei, quam violavit, meritas panas 
solventem. Lib. ti. cap. iii. num. 14. 
Sed quum aliquid huc facieni, quam- 
quam non ita discrte, Auctor noster 
postea reperiiset apud Justinuh , Lib. 
xii. cap.r. num. 11. addidit in ora libri 
xii. et in ipso contextn posuit Apud 
eumdem, scilicet Juatinum, qnem tamen 
tantum in margine snpra indicat J. B. 
K Intiduu tales degeneres negat] Sic 
de Florentio et Barchalba, qni defecto- 
rem Prooopinm addoxerant Ammianus, 



(Lib. xxvi. cap. 9. in fin.) si principem 
legitimum prodidissent, vel ipsa justitia 
jure ccesos pronuntiaret : si rebeltem et 
oppugnatorem intenue quietis, utfereba- 
tur, amplas ei memorabilis facta opor» 
tuerat deferri mercedes. Sic laudatur 
Artabanes occiso Gontharide apud his- 
toricum Procopium, fine Vandalicorum 
secundi. (Cap. 28.) Adjice de Sucho- 
dolii caede Cromerum libro xxviii. (pag. 
604. Ed.BasiL) 



eminent persons may not be too extremo. Eumenes said, that Jie did 
not believe that any generaX wished to conquer in such a way that he should 
establish a very bad exampU against himseif, as Justin relates. And the 
samo writer says that when Bessus had killod Darius, it was considored 
an example of what might happen to kings, and thorefore a common 
causo of kings. So OSdipus in Sophocles ; and Seneca in his tragcdy 
on the same eubject. The Roman Consuls wrote to Pyrrhus, It seemed 
suitable to common example and to goodfaith that we should not be acccs- 
sary to your death. 

6 And thus in a regular war, or between those who have tho right 
of declaring a regular war, such a practice is not lawful. But out of 
regular war it is held lawful, also by the Laws of Nations. Thus, 
when such a plot was laid against Gannascus the traitor, Tacitus will 
not allow that it was degrading. Curtius says that the treachery of 
Spitamenes might be deemed less odious, because nothing that was 
done against Bessus, the murderer of his own king, could seem wrong. 
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quia nihil ulli nefastum in Bessum interfectorem regis sui 
videbatur. Sic et in latrones et piratas perfidia vitio quidem 
non caret, sed apud gentes odio eorum in quos committitur 
impunita est. 

XIX. 1 Stupra in feminas in bellis passim Iegas et 

permissa et impermissa. Qui permiserunt, spectarunt injuriam 

. solam in alienum corpus, cui subjacere quicquid hostile est, 

juri armorum non incongruens judicabant. Melius alii, qui 

non solam injuriam sed ipsum efferatas libidinis actum hic 

considerarunt, et quod is neque ad securitatem pertineat, 

neque ad poenam, ac proinde non bello magis quam pace 

impunitus esse debeat : atque hoc posterius jus est gentium 

non omnium, sed meliorum. Sic Marcellus antequam Syra- 

Aug. deciv. cusas caperet legitur ^gessisse curam pudicitiaa etiam in hoste 

Lib.'xxvL49. servandao. Scipio apud Livium et sua et populi Romani 

interesse ait, nequid quod uspiam sanctum esset apud ipsos 

violaretur: uspiam, id est, apud moratiores populos. Dio- 

Bw.xix.8. dorus Siculus de Agathoclis militibus: ovtc rij? ek yvvalica? 

vfipccos Kai irapavoixlas aTreay^ovTo, ne a mulieribus quidetn 



* Gcssisse curam pudicitice] Et Lu- 
cullus narrante Xiphilino. [Immo Di- 
one Cassio, Lib. xxxv. pag. 2 a.] Vide 
edictum Mauri Cabaonis apud Proco- 
pium Vandalicorum i. (Cap. 8.) 

■» Vim nefariam] Appianus Mithri- 
datico de Chiis captis : to yvvaia Kal 



Ta vaidia (3ap(3apiKto* \nr6 tuv dyop- 
Ttnv ufBpi^ofieva. mulieres et pueri b€nr~ 
barum in morem ab iis qui ducebant ttu- 
prati. (Pag.201.) 

D Inter Christianos] Serrarunt id 
Belisarius ubique, TotUas captis Cumis 
et Roma capta. Procopius hmo tradit 



Thus also yiolation of faith in dealing with pirates and robbers is not 
blameless ; but by usage, in consequence of tho evil character of thoso 
against whom it is committed, it is unpunished. 

XIX. 1 The violation of women in war you may perpetually find 
both allowed and disallowed. Those who allowed it, looked only at 
the injury done to the person, and judged that it was not incongruous 
to the laws of war that what belonged to the enemy should be subject 
to such injury. But others have judged better, who regarded, notonly 
the injury, but the act of uncontrolled lust ; and that the act has no 
tendency either to security or to punishment ; and therefore ought to 
be no more unpunished in peace than in war: and this latter rule ifl 
the Law of Nations, not of all, but of the best. Thus Marcellus, before 
he took Syracuse, is recorded to have provided for the security of 
chastity, evon in tho enemy. Scipio says that it concerns both him 
and the Roman people that nothing which w held sacred anywhere should 
be violated by tJiem, that is, by the more civiliied people. Diodorus 
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m vim nefariam abstinebant. iEHanus cum narrasset a Si- 
cyoniis victoribus feminanim ac virginum Pellcnsearum pudi- 
citiam prostitutam, sic exclamat: aypiwrara Tavra, w Qeot Lib. tl rar. 
EWr-vtoi, Kal ovoe ev f&apfiapois Ka\d, icaTaye Ttjv 
enrjv fjLvelav* crudelia haic per Deos Graxrice, et qiiantum 
memoria complector, ne ipsis quidem barbaris probata. 

2 Atque id "inter Christianos observari par est, non 
tantum ut disciplin® militaris partem, sed et ut partem juris 
gentium : id est ut qui pudicitiam vi laesit, quamvis in bello, 
ubique pcBn» sit obnoxius. Nam nec Hebnea lege impune oeutxxuo. 
quisquam id tulisset, ut intelligi potest °ex ea parte quae de 
captiva ducenda, neque vendenda postea, constituit. Ad quem 
locum Bechai magister Hebrieus : voluit Deus ut castra Is- 
raelitarum sint sancta, non projecta in scortationes et 
abominationes ceteras ut castra qentium. Arrianus, cum DeRxped. 
narrasset captum Roxanes amore Alexandrum, ovk etieXtjaai 
vftplcrat KaOawep ai^jmaXwTov, aAXa ytjfiat yap ovk awa- 
fiaJo-ai* noluisse ea ut captiva per libidinem abuti, sed 
matrimonio dignatum, adjicit facti laudationcm. Plutarchus 



Gotthicorum iii. [Cap. 1. et 20. ubi de 
Belisarii solita agendi ratione, et de To- 
tila, eodem modo se gcrente, postquam 
Roma potitus est. Sed Cumas Auctor 
heic posuit pro Neapoli Vide cap. 8. 
ejusdera Libri. J. B.) 

° Ez ea parte qua* de captiva du- 
cenda] Quam facuode explicat Fhilo 



libro irtpl tpi\av6pcoTria? t (pag. 70G, et 
*eqq.) Josephus altero contra Appio- 
nem : tuiv alyjiaXtoTtov irpovv6i]<rev 
oirto* avToov i//3/otv dirrj, p.d\i<rra ok 
yvvaiKivv' lex etiam pro bello captis 
curam gessit, ut absit ab eis contumelia, 
maxime a mulieribus. (Pag. 488. § 29. 
division. Hudson.) 



says of the soldiers of Agathoclos, that thcy did not abstain from 
wicked violence against the women ; and Elian, when ho had related 
that the women and virgins of Pellene wero violated by the victorious 
Sicyonians, exclaims, Savage is this, O gods of Greece, and shocking 
even among barbarians, so /ar as I recollect. 

2 And it is fit that this rulo should be observed by Christians, not 
only as part of military disciplino, but as part of tho Law of Nations : 
that is, that he who violates a woman, even in war, shall be every- 
where Hable to punishment. By the Hebrew law, no one could have 
committed such an act with impunity; as may bo understood from 
what is said, Deut. xxi. 14, of raarrying a captive and then not selling 
her, on which place, Bechai, a Jewish master, observes : Ood wiUed that 
the eamp of the Israelites should be holy, not given up to fomication 
and other abominations, like the camps of the heathen. Arrian, when ho 
bas narrated that Alexander was captivated with tho love of Roxana, 
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Dejirtun. de facto eodem : ou% ifipicjev, aXX eytjfie 0iXo<jo0a)9, non 

F . 332 *. p er Ubidinem abusus ea est, sed uxorem duxit, ut dignum 

philosopJio. Et Torquatum quendam, quod hostili virgini 

vitium obtulisset, Romanorum decreto p in Corsicam deporta- 

£2T<* pp- tum annotavit Plutarchus. 

300» 3UV. 

P In Corrieam deportatum] At Per- puell» rim intalerat cruci affixit. Pro- 
■arurn rex Choaroes eom qui Apame» copins Persicorum u. (Cap. 11.) 



adds, that he would not humble her as a captive, but take her in marriage; 
and praises the deed. Plutarch says of the same act, He did not 
humble her, but took her to wife like a philosopher. Plutarch relates also 
that by a decree of the Romans, a certain Torquatus was banished to 
the island of Coreica for violating a virgin of the enemy. 



CAPUT V. 

DE REBUS VASTANDIS ERIPIENDISQUE. 

I. Res hostium corrumpi et III. Et religiosas: addita iti- 
rapiposse. dem cautione. 

II. Etiam sacras : quod quo* IV. Doli quatenus hic per- 
modo inttlligendum. missi. 

I. "\[0N a esse contra naturam spoliare eum, quem ho- 

-Ll nestum est necare, dixit Cicero. Quare mirum <ytcui.6. 
non est, si jus gentium corrumpi ac rapi permiserit res hos- 
tium quos, interficere permiserat. Poljbius itaque historiarum ca P .n. 
quinto, jure belli comprehendi ait ut munitiones hostium, por- 
tus, urbes, viri, naves, fructus, et si qua sunt similia, aut 
eripiantur, aut corrumpantur. Et apud Livium legimus, esse Lfb.xxxi.aa. 
qucedam belli jura, quce ut facere ita pati sit fas : sata 
exuri, dirui tecta, prcedas hominum pecorumque agi. Ip- 
sas urbes totas dirutas, aut moenia solo sequata, populationes 
agrorum, incendia singulis ferme paginis apud historiarum 
scriptores invenias. Et notandum licere h®c et in deditos. 
Oppidani, inquit Tacitus, portis sponte patefactis se suaque a*h. xm. 41. 

• Non esst contra naturam spoliare talitate : sic cum irruptione hostili civi- 

eum quem honestum est necare] Sueto- tas aliqua postessa est, omnes simul cap. 

niosNerone xl. tanquam occasione nata tivitas vastat. (Pag. 159. Ed. FcU. 

spoliandarum jure beUi opulentissima- Brem.) 
rum provinciarum. Cyprianus de Mor- 



Chapter V. Of Ravaging and Pillaging Property. 

I. Cicero sayB it is not against naturo to despoil him whom it 
is honourable to kill. Wherefore it is not to be wondered at if the 
Laws of Nations permit the property of enemies to be destroyed and 
ravaged, when it has permitted them to be killed. Polybius says that 
by the Laws of War, all munitions of the enemy, ports, cities, men, 
ships, frnits, and anything of like kind, may be either plundered or 
destroyed. And in Livy wo read ; There are certain rights of war 
which may be exercised and must be submitted to; as to bum crops, to 
destroy buildings, to drive off booty of cattle and men. Indeed you find 
in every page of history, whole cities destroyed, walls levelled with 
the ground, lands depopulated, conflagrations raised. And it is to bo 
noted that these measures are allowed also against thoso who have 
gurrendered. The toumsmen, says Tacitus, opened their gatcs and put 

[OROT. III. J 
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Romanis permisere, quod salutem ipsis tulit : Artawatis 
ignis immissus. 

II. 1 Nequo jus gentium merum, scposita officiorum 

aliorum consideratione, de quibus dicemus infra, sacra excipit, 

id est, quffi Deo aut diis dicata sunt Cum loca capta sunt 

L.cumtoca ab hostibus, b omnia desinunt sacra esse, ait Pomponius juris- 

«^- consultus. Sacra Syracusarum victoria pro/ana fecerat, 

cap.u. ait Cicero Verrina quarta. Causa hujus est, quod quae sacra 

dicuntur, revera non eripiuntur humanis usibus, c sed publica 

sunt : sacra autem nominantur a fine cui destinata sunt. Sig* 

num ejus quod dico est, quod cum quis populus alteri populo 

Lib. i. 3. $ & aut regi se dedit, tum etiam ea dedi quae divina dicuntur, ut 

ex formula apparet quam citavimus alibi ez Livio : cui convo- 

nit illud in Amphitruone Plauti (Act i. Scen. 1, vers. 71) : 

Urbem, agrum, aras, focos, seque uti dederent. 
Deinde (vers. 102) : 

Deduntquc se, divina, humanaque omnia. 



b Omnia detinunt sacra estc] Ter- 
tullianus Apologetico (cap. 25.) Porro 
bella et victoria» captis et eversis pluri- 
mum urbibus constant: id negotium sine 
Deorum injuria non est : emdem strages 
momium et templorum : pares ca*des ci- 
vium et sacerdotum : nec dissimiles ra- 
piiuz sacrarum divitiarum et projana- 
rum. Tot igitur sacrilegia Romanorum, 
quot trophaa : tot de Diis, quot de genti- 
bus triumphi : tot manubia>, quot manent 
adhuc simulacra captivorum deorum, 
Moz : et bene t quod si quid adversi ur- 
bibus accidit, eccdem clades templorum 
qvut et momiumfuerant. (Cap. 40.) 



c Sed publica sunt] Marsilina Pata- 
Yinas in defensore pacis cap. t. pag. 2. 
Nicol. Boerius decis. lxix. nnm. 1. 
Bosnus in crim. de foro competenta 
num. 101. Cothmanniis cons. 100. 
num. 30. 

d Eorum sint et templa] Ostendit 
huncmorem etPolybii locus infra ca- 
pite xii. § 7. 

c In belli usus conversas'] Ut a Sy- 
racusis tempore Timoleontis, in cujus 
vita id habet Plutarchns (pag. 247 e.) 
Chii mulctam sibi a Mithridate indic- 
tam etiam e sacris yasis conficinnt. Ap- 
pianos Mithridatico, (pag. 201.) Pli- 



themselves at the mercy o/the Romans, which was their sa/ety; Artaxatm 
was bumt. 

II. 1 The mero Law of Nations, setting aside the consideration 
of other duties, of which we shall afterwards speak, does not ezcept 
sacred odiflcos, that is, those which are dedicated to God or to gods. 
When places are taben by the enemy, all ceases to be sacred, as Pompo- 
nius the Jurist says. The sacred places o/ Syracuse were desecrated by 
victory, as Ciccro says. The causo of this is that the places which are 
called sacred are not really abstracted from human uses ; but are called 
sacred in considoration of tho end to which they are destined. A 
sign of this is that when a peoplo gires itself up to another people or 
king, it gives up also what are called saered edifices, as appears by 
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2 Et idco Ulpianus publicum jus etiam in sacris ait con- /-152 ». 
sistere. Pausamas Arcadicis ait morem fuisse Grsecis barba- Jur - « 

. t'«p. 46. 

risque communem, ut res sacro arbitrii eorum fierent qui 
urbes cepissent Sic Jovis Hercaei simulacrum, Troja capta, 
concessum Sthenelo, multaque alia ejus moris exerapla com- 
memorat. Thucydides lib. iv. tov vo/jlov to7s * EWtjaiv elvai, ctp- «■ 
wv av tf to KpaTos tiJs yijs eicaaTris, ijv t€ rrXeovos, r\v Te 
(SpayyTepaSf tovtwv ko\ Ta \epd ael ytyveaOac jus hoc 
apud Graecos esse, ut qui imperium obtineant in terra ali- 
qua magna aut parva, d eorum sint et templa. A quo non 
discrepat illud apud Tacitum : cunctas ceremonias Italicis in *»*■ »»• 71. 
oppidis, templaque, ei numinum effiffies, juris atque imperii 
Romani esse. 

3 Quare et populus ipse, mutata voluntate, potest ex sa- 
cro profanum facere : quod non obscure indicant jurisconsulti 
Paulus et Venuleius: et temporum necessitate videmus res £•'**"•*"- 
sacras ab his qui sacraverant e in belli usus conversas, ut a fyy ,m ""' *• 

nuut, 137. 
nius Lib. xvn. cap. ultimo de Porcio clesioein nummos vertit, sed postca pre- latmquis,<L 

Catone agens : idem arbores religiosas tium reddidit, ut nnrrat Theophanes. ^fg, ^ ' 

lucosque succidipermisit y sacri/icio prius Vide et Annam Comnenam libro v. 

Jacto: cvjus rei rationem quoque eo- (cap. 1) et Jibro vi. (cap. 2.) Crome- 

dem volumine tradidit. Sulla bello rum libro xxm. (pag.616. Edit. Basil.) 

Mithridatico donaria ab Olympia, Epi- orationem Laurentiani apud Bembum 

dauro, Delphis abstulit, Plutarcho nar- libro vi. Adde qusB infra dicentur ca- 

rante, (pag. 450) et Appiano, (pag. 206) pite xxL § 23. [Neque locus Plntarchi 

idem pretium restituit. Diodorus Sicu- de Syracusanis, nequo Plinii de Catone, 

lus in ExcerptisPeirescianis. (pag. 406. ) satis ad rem faciunt. Heraclium quoque 

Augustus ex templis thesauros accepit pretium vasornm refudisse nec Theo- 

mutuos, Appiano docente civilium v. phanes nec Anastasius nec Anctor His- 

(pag. 678) vasa sacra ab Agapeto op- torise Miscell» scripsit Vide Xotai 

pigoorata tradit Cassiodorus xn. 20. Gallicas. J. B.] 

Heraclius in gravi necessitate vasa ec- 



the formula which wo have clsewhero cited from Livy. So Plautus 
in the Amphitruo. 

2 And thercfore Ulpian says that public law includes sacred 
things also. Pausanias says that it is a practice common to Greeks 
and barbarians, that sacred things should he at their disposal who 
have taken the city. So when Troy was taken, tho image of Horcoean 
Jovo waa granted to Sthonelus ; and Thucydidcs mentions many 
examples of this usago : that they who rule the land possess the temples, 
And Tacitus'8 account is not roally differcnt, that in tho Italic towns 
all tho ceremonies, temples, images, are under the Roman authority. 

3 Wherefore the people may change ita will, and mako a sacred 
building into a profano one ; as Paulus and Yenuleius not obscurely 
imply ; and we see that, by the necossity of the times, sacred things 

7—2 
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Pericle sub ^poliicitationo restituendi tantundem, a *Magone 
in Hispania, a Romanis bello 3 Mithridatico, a Sulla, 4 Pompeio, 

p«g.832A. Ctesare, 6 atque aliis factum legimus. Apud Plutarchum Ti- 
berius Gracchus : \epov tcal acrvXov ovoev ovtw? 6o~tJi>, <v$ xa 
tu)v Oewv avaOiifiaTa. ypijaOai oe tovtois ical kivuv kcli /xe- 
Ta(f)ep€iv ws /3ot/Xerat tov hrjfxov ou^ets k€kw\vk6* nihil tam 
sacrum sanctumque est quam quce Deorum honori dicantur. 
Et his tamen uti populum, hcec transmovere nemo prohibet. 
f In controversiis Senec» patris legimus : pro republica ple- 
rumque templa nudantur, et in umm stipendii dona confla- 

Apud iiaer. mus. Trebatius jurisconsultus temporum Ciesaris ; g prqfanum 
quod ex religioso vel sacro in hominum usum proprietatem- 
que conversum est. Hoc ergo gentium jure usus Oermanicus 
in Marsos, narrante Tacito : prqfana simul et sacra, et cek- 
berrimum illis gentibus templum quod Tanfanoe vocabant, 
8olo cequantur. Pertinet huc iliud Virgilii (jEneid. xn. 

778) : 

Colui vestros si semper honores, 
Quos contra JEnead» bello fecere profanos. 



Ann. i. 51. 



1 Vide hac de re Thuctdidem, Lib. 
ii. cap. 13. etDiODORUM Siculum, Lib. 
xn. cap. 40. J. B. 

8 Refert hoc Livius, Lib. xxxvm. 
cap. 86. J. B. 

3 Habet ex Appiano Alexandr. De 
BeU.yfithrid.v&g.l85. Ed.H.Steph. 
J.B. 

4 De Ponipeio nihil apnd Scriptores 
veteres reperio, niai qtue habet Dion 
Cassins, initio Lib. xli. At vide infra, 
pag. 174. Ed. H. Steph. Qnod spectat 



Sullam, Tide Notam Anctoria nostri. 
J.B. 

* Vide Sueton. Cmsar. cap. 54. et 
ipsnm Cjesabem, Comm. De BelL Civ. 
Lib. i. cap. 6. J. B. 

f In controversiis Seneeai] In ex- 
cerptis iv. 4. 

* Profanum quod ex religioso vel 
sacro in hominum usum proprietaUmque 
converrum esf] Servins ad JEneidos u. 
(vers. 713) de Cereris templo: JEneas 
scit ante esse profanatum. Idem babet 



are Bometimes converted to the use of war by thoso who had con- 
secratcd thom; as by Pcricles, under the promise of restoring as 
much; by Mago in Spain; by the Romans in the Mithridatic war; 
by Sulla, Pompey, Caosar, and others. In Plutarch, Tiberius Grac- 
chufl says ; Nothing is so sacred as what is dedicated to the honour of the 
god$ ; yet ihis may be used and removed by the people. So Seneca says, 
that for the service ofthe public, temples are stripped, and dedieated ob- 
jects turned into money. So Trebatius in the time of Ctesar. And 
Germanicus used this right of war, when in his war against the 
Marsians he destroyed the celebrated temple at Tanfana. So Virgil. 
And Pausanias notes that objects dedicated to the gods are taken by 
the victors; and Cicero calls this the law of war, speaking of P. 
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Deorum donaria h capi a victoribus solere notavit Pausanias : ub. iu. «& 
et Cicero belli legem id vocat, de P. Servilio loquens: signa, inverr.u 
inquit, et ornamenta ex urbe hostium vi et virtute capta 
belli lege atque imperatorio jure sustulit. Sic Livius tem- Ub - xxr - ^ 
plorum ornamenta qu® Syracusis Marcellus Romam advexit 
parta ait belli jure. C. Flaminius pro M. Fulvio : signa ab- £^tS5u d L 
lata et cetera facta quaz captis urbibus soleant. ^Fulvius 43 * 
quoque in oratione belli jus hoc ipsum appellat. Et C&sar ub.xxxix.4 
in oratione apud Sallustium referens quse victis solent acci- && cata. 
dere, ponit et k fana spoliari. 

4 IUud tamen verum est, si quo in simulacro numen ali- 
quod inesse credatur, id violari aut corrumpi nefas ab iis qui 
in ea persuasione conveniunt : et hoc sensu impietatis, aut lsesi 
etiam gentium juris accusantur interdum qui talia commise- 
runt, nimirum ex talis opinionis positione. Aliud est si hostes 
non idem sentiant : sicut Judceis non permissum tantum, sed 
et pr&ceptum est gentium simulacra abolere : nam quod sibi **«*• *n. & 
accipere vetantur, id eam causam habet, quo magis Hebraei 
superstitiones gentium detestarentur, impuritatis admoniti ipso 



ad iii. et ad ix. JEneidos et ad xii. Ad 
eclogam vero septimam: dona oblaia 
mtminibus iamdiu sacra tunt, et dona 
postunt diei, guamdiu non Juerint pro- 
fanata. (Ad vera. 31.) 

h Capi a victoribus solere] Virgilius 
JEneidos t. (yers. 360) : 
Neptunl ncro Danais de poste refixum. 

Plntarchus Fabio narrat, gignum ab eo 
Hercnlia Tarenti capturo, miuumque 
in Capitolium: reliqnos Deos Tarentinia 
relictos, nt iratos. (Pag. 187 c ) Huo 



spectat et quod modo ex Tertulliano 
attulimus, et ejusdem hoc ad nationes 
ii. Tot deinde de Diis quot de gentibus 
triumphi : manent et simulacra capHva; 
et utique sentiunt, quos non amant. (Cap. 

17.) 

1 Fulvius] Vide Polybium excerpto 
legationum 28. 

k Fana spoliari] Vide Cromernm 
libro xvn. (pag. 402) de rebus Antio- 
chensis Ecclesi» captis a Chosroe, yide 
Procopium Persieorum n. (cap. 9.) 



Servilius. So Livy, speaking of the ornamonts of the temples brought 
by Marcellus from Syracuse to Romo. So C. Flaminius in Liyy, 
and Fulrius in Polybius, and Csesar in Sallust. 

4 It ig however true, that if there be any image in which a 
divine virtue is eupposed to exist, it is wicked that it should be vio- 
lated or destroyed by those who agree in that persuasion. And in 
this sense they who commit such acts are accused of impiety, or even 
of breaking the Laws of Nations ; that is, on the assumption of such 
an opinion. It is another matter if the enemies do not so think. 
Thus the Jewg were not only permitted, but commanded to destroy 
the idols of the Oentiles. For their being forbidden to take and 
keep them was for this reason ; that the Hebrews might the more 
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contactus intcrdicto ; non quasi alienis sacris parceretur, quo- 
modo ] Josephus cxponit, Romanis haud dubie blandiens; sicut 
et in expositione prascepti alterius, de non nominandis gentium 
diis: quod ille ita explicat quasi illis obloqui vetarentur, cum 
revera honoris causa aut sine abominatione eos nominare lex 
non sineret. Sciebant quippe Hebrsei Dei certissimo monitu 
in simulacris illis non habitare, aut Dei spiritum, aut bonos 
angclos, aut vim astrorum, ut deceptsa gentes existimabant, 
sed pravos et humano generi infestos dsemonas : ita ut recte 

Huu v. 4. dixerit Tacitus in Judseorum institutis describendis, pro/ana 
illis omnia quce apud nos sacra. Non mirum ergo est, si 

iMux.v.41 templa profani cultus a Maccabaais incensa non semel legimus. 
Sic et Xerxes cum simulacra Gracorum corrupit, nihil fecit 
contra jus gentium, etsi multum id ad invidiam exaggerant 

a*c Ped. m Gr»ci scriptores. Nam m Persa9 non credebant in simulacris 

Vcrv L 18. 

esse ulla numina, sed Deum esse Solem, et portionem ejus 
wst.r.8. aliquam ignem. Lego Hebraea, ut idem Tacitus recte, tem- 
pli limine prceter sacerdotes arcebantur. 

1 Josephus] Antiqiue Hxstorxa» iv. 8. ulla esse numind] Diogenes Laertius 

§10. etlibroadversus Appionem altero. initio, tmv &k £odvwv KaTayivm<rK*iv 

(§33. Edit. Ifuds.) tou« /xayous* damnari simulaera a ma- 

« PersaB non credebant in simulacris gis. [Lib. i. § 6. Vide ibi Not. JEox- 



defeat the Buporstition of tho Gentiles, being warned that there was 
deftlement in the very touch of them ; not as if thoy spared the 
sacred objects of other nations, as Josephus expounds the fact; no 
douht speaking with a view to gain favour with the Romans : as he 
docs also in the explanation of another precopt, the prohihition of 
naming the gods of the Gentiles : which he explains as if they were 
forbidden to speak evil of them ; whereas in roality the law did not 
permit Jews to speak of them with honour or without ahomination. 
For the Hebrews knew, by the undoubted instruction of God, that 
these idols wore not occupied cither by tho Spirit of God, or by 
good angols, or by astral influences, as the misguided heathen 
thought, but by evil demons, the enemies of the human race : as 
Tacitus said rightly in describing the institutions of the Jews; AU 
things are pro/ane to them which are saered to us. Thufl when 
Xerxes destroyed tho imagos of the Greeks, he did nothing contrary 
to the laws of nations, although the Greek writers greatly exaggerate 
his acts for the sake of throwing odium upon him. For the Persians 
did not boliove that there was any divinity in idols, but that the Sun 
was God, and that fire was a portion of him. 

5 By the Uobrew Law, as Tacitus also rightly says, All exeept the 
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5 At Pompeius, eodem auctore, templum jure victorice /w<*. c. 9. 
ingressus est : aut, ut AugUBtinus rem eandem narrat, non n* «» dh, 
devotione mpplicis, sed jure victoris : bene ille quod templo 
pepercit, et rebns templi, qnanquam ut Cicero diserte ait, j£» naeeo. 
pudore et obtrectatorum metu, non religione: male quod 
ingressus est, quippe contempto yero Deo, quod et Chaldaeis 
exprobrant Prophet» : quam etiam ob causam quidam factum **»"• ▼• **• 
arbitrantur singulari Dei providentia, ut is quem dixi Pompe- 
ius quasi in conspectu Judaa» trucidaretur ad Casium JEgypti 
promontorium : at si spectes opinionem Romanorum, nihil in 
eo factum contra jus gentium. Sic idem templum excidio 
datum a Tito Josephus memorat, additque factum tm tov *£/«* *«• 
iroXe/iov vofitp, '*• 

111. Quod de sacris diximus, idem et dc religiosis inteU 
ligi debet : nam haec quoque non mortuorum sunt, sed viven- 
tium, sive populi alicujus, sive famili». Quare sicut sacra 
loca ab hostibus capta, ita et religiosa talia esse desinere scrip- 
sit dicto loco Pomponius, et Paulus jurisconsultus : sepulcra l- J^* 

dii Mznaoxi; et Clarias. Clxbioi Persarum Titomas Htde, Anglus, li- 

Jndicem Philologic. in Bittoriam Phi- brnm eruditissimum edidit, ubi eoi ab 

losophice Orientalis a Stanleio, voce omni idololatria absol?ere conatur. - 

Staiiuc. De Beligione etiam yeterum J. B.] 



priests were excluded from the threshold 0/ the temple. But Pompey, as 
the same writer relates, entered the temple by the right of victory, 
. or, as Auguatine says, not with the devotion of a worshipper, but with 
the claim of a conqueror : and he did woll in sparing the temple and 
the thingB therein, although, as Cicero plainly says, not through 
reb'gion, but shame and the fear of obloquy ; but ill in that he en- 
tered, doing bo out of contempt for the true God ; as also the Chal- 
deans are condemned hy the prophets for doing. And some think that 
it was on this account that, by a peculiar providenco of God, Pompey 
was slain almost within sight of Judea, at Casius, a promontory of 
Egypt. fiut if you regard the opinion of the Romans, thero was in 
what he did nothing contrary to the Law of Nations. So the same 
temple was consigned to destruction hy Titus, as Josephus says, by 
the Laws of War. 

m. What wo have said of sacred places is also to be understood 
of burial-places ; for these do not belong to the dead but tho living, 
either a people or a family. And thus as sacred places taken by 
the enemy cease to be Bacred, so do places of burial ; as Paulus and 
Pomponius write : The sepulchres of enemiee are not objects of religion 
to us; and therefore we may convert to any use stones therein taken. 
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hostium religiosa nobis non sunt, ideoque lapides inde sub- 
latos in quemlibet usum convertere possumus : quod ita tamen 
intelligendum, ne ipsa mortuorum corpora male tractentur, 
quia id contra jus est hominum sepeliendorum, quod jure gen- 
tium introductum alibi demonstravimus. 

IV. Illud hic breviter repetam, non vi sola res hostium 
hostibus eripi ex jure gentium, sed et dolos qui perfidia 
careant permissos censeri, imo et alien» perfidite incitationem. 
Nimirum ad minora et frequentia hoc delicta ita connivere 
coepit jus gentium, sicut leges civiles ad meretricium et im- 
proba fenora. 



Which however is to be understood in such a way that the bodies of 
the dead are not to be ill-treated ; for that is against the righte of 
burial, which is part of the Law of Nations, as we have elsewhere 
shewn. 

IV. I will briefly again notice that by the Law of Nationg, our 
property may not only be rescued from the enemy^s hands by 
force, but also that deceit which involves no perfidy is allowed, and 
even the procurement of perfidy in others. In fact the Law of 
Nations has begun to connive at these smaller and frequent offenses, 
as the Civil LawB conmve at prostitution and usury. 



CAPUT VI. 



DE JURE ACQUIRENDI BELLO CAPTA. 



n. 
m. 

IV. 
V. 

VI. 

vn. 



vin. 



IX. 

x. 

XI. 
XII. 

XIIL 



Circa aequisUionem rerum 

beUo eaptarum, quale jua 

noturce. 

Quole ju$ gentium: cujus 

testimonia adduntur. 

Quando res mobUis capta 

censeatur ex gentium jure : 

Quando agru 

Res qum non sunt hostium 

non acquiri bello. 

Quid de rebus repertis in 

navibus hostium t 

Jure gentium nostra fieri 

qurn hostes nostri aliis beUo 

eripuerant, quod testimoniis 

probatur. 

RefeUitur sententia statu- 

ens res captas ab hostibus 

omnino singulorum capi- 

entium fieri. 

Naturaliter et possessio- 

nem et dominum per alium 

acquiri. 

Distinctio actuum bellico- 

rum in publicos et priva- 

tos. 

Agros acquiri populo aut 

ejus cujus est bellum. 

Res mobUes et se moventes 

actu privato captas singu- 

lorum capientium fieri ; 

Nisi lex civilis aliud sta- 

tuat. 



XTV. Captas actu publico fieri 
populij aut ejus cujus est 
beUum: 

XV. Arbitrium tamen in res 
tales aliquod solere impe- 
ratoribus concedi: 

XVI. Qui aut res referunt ad 
cerarium : 

XVII. Aut dividunt militi: et 
quomodo: 

XVIII. Aut direptionem permit- 
tunt: 

XIX. Aut aliis concedunt : 

XX. Aut factis partibus aliud 
atque aliud statuunt et quo- 
modo. 

XXI. Peculatum circa prcedam 
commitH, 

XXII. Lege aut alio voluntatis 
actu de jure hoc communi 
aliquid immutari posse. 

XXIII. Sic sociis prcedam concedi : 

XXIV. Scepe . et subditis : quod 
variis exemplis terrestribus 
et maritimis Ulustratur. 

XXV. Usus antedictorum. 

XXVI. An capta extra territo- 
rium utriusque partis beU 
lantium acquirantur belli 
jure. 

XXVII. Jus hoc quod diximus quo- 
modo belli solennis sit pro- 
prium. 



I. 



1 T)RiET£R quorundam actuum inter homines impuni- 
jL tatem, de qua egimus hactenus, est et alius effectus 
bello solenni ex jure gentium proprius. Ac jure natur® qui~ 



Chapter VI. Ofthe right ofacquiring things captured in War. 

L 1 Besides the impunity of certain acts among men, which 
we hare hitherto noticed as one of the effecta of war, there is an- 
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dcm bello justo ca nobis acquiruntur *quaD aut paria sunt ei 
quod cum nobis sit debitum aliter consequi non possumus, aut 
ctiam qu® nocenti damnum inferunt b intra aaquum poenae mo- 
dum, ut alibi dictum est. Hoc jure Abrahamus de spoliis, 
quae a quinque regibus acceperat, c decimam Deo dedit, ut 
historiam qusd exstat Gen. xiv. explicat divinus Scriptor ad 
Hebraeos vii. 4, quo more Gr«ci quoque, Carthaginienses, et 
Romani diis suis, ut Apollini, Herculi, Jovi Feretrio decimam 
de prada sacraverunt. Jacobus autem Josepho pr® fratribus 
pracipuum relinquens legatum, do tibi, inquit, partem unam 
suprafratres tuos, guam a manu Amorrhoei cepi gladio meo 
et arcu meo 9 Gen. xlviii. 22. Quo in loco d illud cepi pro- 
phetico loquendi genere pro certo capiam sumi videtur, et 
Jacobo attribui, quod posteri ab ejus nomine dicti facturi 
erant, quasi eadem esset progenitoris et liberorum persona. 
Id enim rectius, quam cum Hebraeis verba haac trahere ad 
illam expilationem Sicimorum, qu® jam ante a filiis Jacobi 
facta erat : nam eam ut cum perfidia conjunctam Jacobus, pro 

• Qu* aut paria tunt ei quod cum n. cap. 20. 
nobis sit debitum aliter coruequi non c Decimam Deo dedit] Et alimenta 

pouumu*] Libro n. cap. vii. § 2. serris et partem pned» sociis. Vide 

•> Jntra aquumpamae modum] Libro Josephum in hac historia. (Antiq.Jud. 



othor effect peculiar to a war regular according to the Law of 
Nations : namely, acquisition. 

By Natural Law wo acquiro in a just war such things as are equi- 
valent to a debt duo to us which we cannot otherwise obtain, or such 
things as inflict on a guilty person a reasonable measure of punish- 
ment, as we havo ezplained elsewhere. By this right Abraham gave 
of tho spoil which ho had taken from the five kings, a tenth to God, 
as the narrative in Gen. ziv. is explained by the writer to the Hebrews, 
vii. 4. And in tho same way tho Greeks, the Carthaginians, and the 
Romans, consecrated a tenth of their booty to their gods, Apollo, 
Hercules, and Jupiter Feretrius. And Jacob, leaving to Joseph his 
legacy, says, I give thee a portion above thy brethren whieh I tookfrom 
the hand of the Amorite with my sword and with my bow : Gen. xlviii. 
22. In which place the word took seoms to be used by a prophetic 
mode of speaking for shall take ; and that is ascribed to Jacob which 
his posterity were to do : as if the progonitor and his descendants 
wcre tho same person. For this is a better explanation than to refer 
it to the plunder of the Shechemites, which had been already perpe- 
trated by tho sons of Jacob : for that deed Jacob, as a pious man, 
always condemned. Gen. xxxiv. 30 ; xlix. 6. 
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sua pietate, semper improbavit, ut videre est Gen. xxxiv. 30 ; 
xlix. 6. 

2 Probatum autem a Deo jus prsdse inter eos quos dixi 
naturales terminos aliis quoque locis apparet. Deus in lege 
sua, de ciyitate post pacem repudiatam expugnata loquens, sic 

ait: Omnia ejus spolia diripies tibi: etfrueris prceda Iios- i*ul %x.ia. 
tium, quam tibi Deus dederit. RubenitaB, Gaditce, et pars 
Manassitarum dicuntur vicisse IturaBOs et eorum vicinos, mul- * **««*▼.», 
tamque praedam ab iis abstulisse, hac ratione addita, quod in 
bello Deum invocassent, et Deus eos propitius exaudiisset: 
quomodo et rex pius Asa narratur, Deo invocato, de Mthio-*Parai.x\T. 
pibus, injusto bello se lacessentibus, et victoriam et prsedam 
reportasse : quod eo magis notandum, quia arma illa non ex 
speciali mandato, sed ex communi jure sumebantur. 

3 Josue autem eosdem quos dixi Rubenitas, Gaditas, et «r* »«• *• 
Manassis partem secundis ominibus proscquens: participes 9 
inquit, sitis prosdcs hostium cumfratribus vestris. £t David, 

cum ad Senatores Hebraeos mitteret parta de Amalecitis spolia, 

Lib. i. cap. z. § 2. divis. Huds.) et qna tur id factum precibus ad Deum, qui 

infra cap. xri. 3. Bingulari quadam benevolentia Sicima 

d Jllud cepi] Chaldeus Interpreta- et Jacobo et posteris ejus conservaverit. 



2 That the right of taking booty within the natural boundaries 
which I have mentioned was approved by God, appears from other 
places also. God, in his law, speaking of a city taken after it had 
refused peace, BayB, Deut. xx. 14 : All the spoil thereof shalt thou take 
to thyUlf; and thou shalt eat the spoil of thine enemies which the 
Lord thy Ood haih given thee. So 1 Chron. v. 20, the Reubenites, 
Gadites, and half tribe of Manasseh, mado war upon the Hagarites 
and their neighbours, and took much spoil ; there being added as a 
reason, that they cried to God in the battle and ho was entreated of 
them. Alflo 2 Chron. xiv. 13, the pious king Asa is related to havo 
cried unto the Lord, and to have conquerod the Ethiopians who 
attacked him unjustly, and to havo carried away very much spoil : 
which 18 the more to be noted, because in that caso arms were not 
taken up by a special mandate, but on the ground of tho common 
LawB of Nations. 

3 Alio Joshua, (xxil 8) when ho sent away the Reubenites, and 
bleued them, said, Divide the spoil ofyour enemies with your brethren, 
And David, (1 Sam. xxx. 26) when he sent to the Hebrew eldera 
part of the spoil of the Amalekites, said, Behold a preseni to you of 
the spoU qfthe enemies ofthe Lord. Indeed as Seneca says, it is a 
graceful thing for a military man to enrich a friend with the spoil of 
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\sam.xxx. pretium dixit muneri: ecce donum hoc esto vobis de prceda 
iu. DeBtntf. ho8tium Domini. Nimirum, ut Scneca dixit, militaribus viris 
speciosissimum est divitem aliquem spoliis hostilibus facere. 
Exstant et divinee leges de prseda dividenda Num. xxxi. 27. 
x»<ttrfe,p. Et Philo inter diras legis esse ait ut ager ab hostibus deme- 
tatur, unde sequi \i/uov fiev <pt\ois, iyOpois oe wepiouaiav, in 
suo8 famem, copiam hostibus. 

II. 1 Ceterum jure gentium non tantum is qui ex justa 

causa bellum gerit, sed et quivis in bello solenni et sine fine 

modoque dominus fit eorum quee hosti eripit, eo sensu nimirum 

ut a gentibus omnibus et ipse et qui ab eo titulum habent, in 

possessione rerum talium tuendi sint: quod dominium quoad 

&1Sl'c$h QfiMtua externos licet appellare. Cyrus apud Xenophontem : 

*■ M *a vo/uos ev iraaiv dvOpwirots atcio? eanv 9 orav iroXefiouvTwv 

*ro\i9 d\q> 9 t&v e\ovrwv elvai ra yp^uara' Itx est sempi- 

tema inter homines, capta hostium urbe 9 eorundem res atque 

ifteSn. 1 pecunias victori cedere. Plato dixit : irdvra rwv vikw/jlcvwv 

Tom. ii. dyaOd tow vikwvtwv yiyveaOat, bona quce victus habuit 

iifflSi.*' omnia victoris fieri : qui et alibi inter genera quasi naturali 

acquisitionis statuit 7ro\efUKrjv 9 quam et \rjo-riKtjv, dywviariKtjv 

et xeipwTiKtjv vocat. Assentientem hac in re habens eum quem 

dixi Xenophontem, apud quem Euthydemum Socrates interro- 

gando eo perducit, ut spoliare non semper injustum fateatur, 

ut si in hostem id fiat. 

i. Poiu, c e. 2 Sed Aristotele quoque auctore o vd/ios ifio\oyia tk 

eorlv, ev w ra Kara 7r6\e/nov Kparou/meva rwv Kparouvrwv 

e Apud Pluiarchum in vita Alcx- r Ademisseseaitbellijure] Diodorus 

andri] Ibidem viKninras fpoorirrdadai Siculus Exeerptis Peireseianis pag. 406. 

tcal rd r£v rokeftiw vincentes etiam rd iid r&v 8ir\tov Krndimra vy tov 

ea qucs hostium sunt sibi acquirere. (Pag. -xo\c(xov vofxw, firj irpocodas qux armis 

684 a.) quasita essent et parta bellijure, non dU 



Tom. i. 



Comm. Soe. 
ir.ll. glA. 



an onemy. There aro also divine laws concerning the division of the 
Bpoil, Num. xxxi. 27. And Philo says that it is among the curses of 
the law, that tho land be plundered by the enemy, whence want to 
friends and abundanco to enemies. 

II. 1 But by the Laws of Nations, not only he who for just 
cause carries on a war, but any one, in a regular war, may without 
limit or measure tako and appropriate what belongs to the enemy, 
to this effect, that both he and those who derive their title to the 
property from him are to be defended in possession thereof. 6o 
Xenophon and Plato say that in war all the property of the con- 
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elvai (pacri, lex velut pactum quoddam commune est quo 
bello capta capientium sunt. Eodem respicit dictum illud 
Antiphanis : oti roiy -woXefilois ev^eaOat Sel rayaOa irapei- fWctum n- 
vai X W P IS avcpeia^. yiveTai yap ovtws ov twv eyovrwv, ^SPSSJfc^ 
aXXa twv KparouvrwV optandum ut hostibus bona adsint sJofiKJ», 
sine virtute : sic enim fiunt illa non eorum qui habent, sed Sw" bS 
eorum qui capiunt. c Apud Plutarchum in vita Alexandri ra p*g«7«A. 
twv ^TTWfievwv elvat re oel ical irpoaayopeveadai tov icpa- 
tovvtos, ea quee victi Jverant, et esse et appellari debent 
victoris. Idem alibi: to tcwi/ tjttwjjl€V(jov ev Tals fid-^ai^ 
dya$a 9 tois vucwaiv a0\a irpoKeiTaC quae yerba sunt ex 
Xenopbonte secundo de Cy ri institutione. Pbilippus in epi- c» P . 3 $ 2. 
stola ad Athenienses : iravres ray 7ro\ex9 oiKodfiev r\ twv Ap. Demost 
irpoyovwv irapaSovrcov, fj KaTa iroXefiov Kvpioi KaTaaTavres' 
omnes tenemus oppida a majoribus relicta, aut possessa 
belli jure. JEschines: ei §iev irpos *Jm<*s iroXeuuqaas Sopid- pemauobita 

«v </»x t J m. -> t t ugatione, 

AWTOV TfJV TToXlV 6fA€9> KVpitoS «X 615 Tt P T0V 7ro ^ € MO* ; VO/ULW * & 1 *• 

KTt^aafievos' si bello in nos suscepto armis cepisti urbem, 
jure eam possides beUi Uge. 

3 Marcellus apud Livium quse ademit Syracusanis f ade- Li1 >•« tL3, • 
misse se ait belli jure. Romani legati Philippo de Thraciae **«"» «* u - 
et aliis civitatibus dicebant, si Philippus bello cepisset, eas 
prsemium victoriae belli jure habiturum: et Masinissa quem Ur - xL l ?- 
agrum pater suus Carthaginiensibus bello ademisset, habere se 
jure gentium aiebat. Sic et apud Justinum Mithridates : non £ ib «wul 
Cappadocia filium eductum quam jure gentium victor occu- 

mitUnda, Gotthi apud Agathiam Lib. • omnia tenuit belli jure. [Fag. 11. Ed. 

1. de Thenderico rege, postquam is Odo- Vulean, ubi legitur, troXifiov 6«<rfxw f 

acrnm ricerat, Tdictivov iravra Karriv\e non vofita,] 
rov TroXiaov voatf* qua ejus fuerant 



quered becomes the right of the conqueror : and tho latter in ano- 
ther place enumerates aroong the natural modes of acquisition that 
by war, contest, or strong hand ; and in this Xenophon agrees with 
him, as where Euthydemus is made to allow that it is not unjust 
to despoil an enemy. 

2 So Aristotle says the law is a sort of convention by which 
what is taken in war becomes the property of the captors. So Anti- 
phanes, Plutarch, Xenophon, Philip, Eschines. 

3 Marcellus in Livy spoaks of what he took from tho Syracusans 
as taken by the lawa of war. So the Romans to Phiiip, Masinis&a, 
Mithridates in Justin, Cicero, of Mitylene. So he says, that private 
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ii. ccntr. paverat. Cicero Mitylenas ait populi llomani factas, belli 
lege ac jure victoriae. Idem privata aliqua osse coepisse ait, 
offlc. l 7. aut occupatione vacuomm aut bello, eorum scilicet qui victoria 
Lib.xii. «* potiti sunt. Dion Cassius: xa twv rjTTrjfxevwv rois tcparouai 
stram. l«l irpoaylveTai. Etiam Clemens Alexandrinus ait res hostium 
rapi et acquiri belli jure. 

4 Qucb ex ho8tibus capiuntur jure gentium statim capi- 
d 5 <'u ""* en ^ um fiunt, ait Caius jurisconsultus. Naturalem hanc acqui- 
THSTm^Se 8 iti on em <f)vaiKfjv KTtjaiv appellat Theopbilus in Grocis In- 



rer.divu. gtitutionibus, sicut et Aristoteles dixerat TroXefxiKTjv (f>vaet 
li^il ra ^y^p-,^^ rem militarem secum ferre naturalem aquirendi 



f 17- 

Lib. I 

1. « 1 

jbp^&a* modum. Nimirum quia non causa aliqua sed ipsum nudum 
factum spectatur, et ex eo jus nascitur : sicut et Nerva filius, 

r.i.|i. n. referente Paulo jurisconsulto, dominium rerum ex naturali 
possessione ccepisse aiebat, ejusque rei vestigium remanere de 
liis qu89 terra, mari, coeloque capiuntur ; item de bello captis, 
qufle omnia protinus eorum fiunt, qui primi possessionem ap- 
prehenderunt. 

5 Hosti autem eripi censentur et quse subditis hostium 

l §23?* IU " eripiuntur. Sic Dercyllides argumentatur apud Xenophontem, 
cum Fharnabazus hostis'esset Lacedsemoniorum, Mania autem 
subdita Pharnabazo, ManisB bona in ea esse causa ut a se jure 
belli recte occupentur. 



property bcgan when men took possession of what was vacant, or won 
it in war. So Dio Cassius, and Clemens Alexandrinus. 

4 What is takenfrom the cnemy becomes theproperty qfthe captor, 
says Caius tho Jurist. This Theophilus calls natural acquisition ; so 
Aristotlo. For in this case tho naked fact of possession is looked 
at, and right arises from that So Nerva, as Paulus quotes him, said 
that ownorship arises from natural possession ; and that a vestige of 
this right appears in things which are taken in hunting, and also in 
war, which forthwith are the propcrty of the captors. 

6 Those things aro supposed to be taken from the enemy which 
are taken from his subjects. So Dercyllides reasons in Xenophon, 
that since Pharnabazus is the enemy of the Lacedremonians, and 
Manias the subject of Pharnabazus, the goods of Manias are in a con- 
dition in which they may be fairly captured as prize of war. 

III. I But in this question of war, it has been established as a rule 
of nations, that ho is understood to havo captured a thing who detains 
it in such a manner that tho other has lost probable hope of recover- 
ing it ; or so that the thing has escaped from his grasp, as Pompo- 
nius says. And in moveables, thia is applied so that things are con- 
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III. 1 Ceterum in hac belli quaBstione placuit gentibus, ut 
ccpisse rem is inteUigatur, qui ita detinet, ut recuperandi spem 
probabilem alter amiserit, aut ut res persecutionem effugerit, 
ut loquitur in simili quaestione Pomponius. Hoc autem in *•• **• n. <u 
rebus mobilibus ita procedit, ut capta dicantur ubi intra fines, 
id est, praesidia hostium perducta fuerint, Eodem enim modo l. i». §3. n. 
res amittitur, quo postliminio redit. Redit autem ubi intra^^* 
fines imperii esse ccepit, quod alibi explicatur intra prsesidia. x-*. § i.«i. 
Imo et aperte Paulus de bomine dixit, amitti eum ubi fines 
nostros excessit: et Pomponius captum bello explicat eum, 
quem hostes ex nostris ceperunt, et intra prsesidia sua perdux- 
erunt : antequam enim in prsesidia perducatur hostium, manere 
civem. 

2 Hominis autem et rei, in hoc gentium jure, eadem fuit 
ratio. Unde facilo intellectu est quod alibi dicuntur capta sta- 
tim capientium fieri cum conditione aliqua, continuandas scilicet intt derfr. 
eo usque possessionis, debere intelligi. Cui conscquens esseM7. p\aj^ 
videtur, ut in mari naves et res aliae captse censcantur tum 
demum, cum in navalia aut portus, aut ad eum locum ubi tota 
classis se tenet, perducta sunt: nam tunc desperari incipit 
recuperatio : sed recentiori jure gentium inter Europaeos po- 



sidered as captured whon they are brought within the boundaries, or 
intra prxBsidia, under the protection of tho cnemy. A thing is lost in 
the same way in which it is recovored by postliminium : and it is 
recovered when it comes again within the boundaries of the empire, 
which is elsewhere explained as intra prce&idia. Indeed Paulus 
expressly says of a man, that he is lost whcn he goes out of our 
boundaries; and Pomponius explains a man taken in war to be 
one of ours whom the encmy has taken and brought intra prcesidia 
tua : and that till then he is a citizen. 

2 A man and a thing in this part of tho Law of Nations are undcr 
the same rule. Hence it is to be understood that whon it is said 
that things captured forthwith become the property of tho captors, 
is to bo understood with a certain condition, namely, that the pos- 
session continues till thoy are thus brought intra praxidia. Whence 
it Beemfl to follow that at sea, ships and other things captured are 
understood to be captured when, and not till, they are brought into 
dock or harbour, or to tho piace where the fleet is; for then reco- 
very becomes deiperato. But we flnd that it has been established 
by the more recent law of nations among Europeans that such 
things aro understood to bo captured when they have been twenty- 
four hours in the possession of the enemy. 
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contMLmar. pulos introductum Yidemus, ut talia capta censeantur ubi *per 

consLGaJiu. horas viginti quatuor in potestate bostium fuerint. 

ix*n.h L IV. 1 At agri non statim capti intelliguntur simul atque 

^JJ^J* insessi sunt : nam quamquam rerum est eam agri partem quam 

Moihi. cHip. cum m agna y [ ingressus est exercitus ab eo interim possideri, 

l. MD.de ut a Celso notatum est ; tamen ad eum quem tractamus effec- 

am'utpo*i. tum non sufficit qualiscunque possessio, sed firma requiritur. 

Itaque Romani agrum extra portam, quem Annibal castris 

lit. xxTi. n. insidebat, adeo non amissum judicabant, ut eo ipso tempore 

nihilo minoris venierit quam ante venisset. Is ergo demum 

ager captus censebitur, qui mansuris munitionibus ita includi- 

tur, ut nisi iis expugnatis parti alteri paiam aditus non sit. 

2 Et h«c non minus probabilis videtur nominis territorii 

1*3.3. origo a terrendis hostibus a Siculo Flacco allata, quam illa 

DtUng. Varronis a terendo, aut Frontini *a terra, aut Pomponii juris- 

% Per horatviginti quatuor] Etiam rendo, quemadmodumSicuLUsFLACCUB 

terra id observari discas e Thaano libro vocem TerrUorii dedocit. Verum Cu- 

cxm. in anno clolo xcv. Ex Germa- jacius etjmologiam illam a terra peti- 

nicis legibua id renit, ad exempluro ejos tam proposnit in Nota ad L, 69, C De 

quod de fera TulneraU constitutnm Dccurionibus &c. quam obserrationem 

apud ipsos non sine ratione fuerat, ut qnum Auctor yidisset a Dioimio Go* 

lege Langobardorum Lib. i. tit. xxii. thofbkdo, adZ,. 239. i>. DeVerb.Sig- 

§ 6. Idem in Anglia et Castellie regno nif. ita relatam : A terrendu hoetUnu 

serrari ait Albericus Gentilis Hispanicss [etymon deducit] Frontinus in Kbro de 

adrocationis 1. 3 [c. Bynkershoek, Q. F. agrorum qualitat a terra, Cujac. ad /. 

Publ. i. 4. J. 2?.] 53. C de Decurion. exdstimavit, dum 

1 Fbontiwcs, non a ierra, sed a ttr- festinanter legeret, roces a terra referri 



IV. 1 But lands are not underetood to be captured as soon as 
they are occupied. For though it be true that the part of the 
land which an army has entered upon with a great force ifl for the 
time in its possession, as Celsus notes ; yet for the effect of which 
we speak, possession of every kind is not sufficient, but firm 
possession is required. Thus the Romans were bo far from judg- 
ing the land on which Annibal had planted his camp to be loet, 
that at that yery time it sold for no less than it had sold for be- 
fore. That land then is conceived to be captured, and no other, 
which is included in permanent defenses, so that it is evident there 
is no access to it till these are carried. 

2 And this origin of the word territory, a terrendis hostibui, 
from terrifying the enemies from it, given by Siculus Flaccus, ap- 
pears no less probable than that given by Varro, a tertndo, from 
ploughing it; or that of Frontinus*, from terra, the land; or that 
of Pomponius the jurist, from the right which the magistrates had 

* Frontinus is fcere misquoted : see Barbejrac 
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consulti a terrendi jure quod habent magistratus. Sic Xeno* 

phon libro de vectigalibus, agri possessionem belli tempore ait cap.4. $5 a 

retineri per mnnimenta qu® tci^ Kal epvfiara ipse appellat. 

V. Liquet et boc, ut res aiiqua nostra belli jure fiat re- 
quiri ut hostium fuerit: nam qu® res apud hostes quidem 
sunt, puta in oppidis eorum aut intra praesidia, sed quorum 
domini nec hostium sint subditi, nec hostilis animi, eae bello 
acquiri non possunt, ut inter cetera ^Eschinis dicto jam loco oratdemnie 
ostenditur Amphipolim, qu® urbs esset Atheniensium, Philippi ^ 1 "- 
bello in Amphipolitanos ipsius Philippi non potuisse fieri. Nam 

et ratio deficit, et jus hoc mutandi per vim dominii odiosius 
est, quam ut produci debeat, 

VI. Quare quod dici solet h hostiles censeri res in hos- 

tium navibus repertas, non ita accipi debet quasi certa sit am* maru. 
juris gentium lex, sed ut praesumtionem quandam indicet, qu® 



ad Frontimtm, de quo ante, non ad Cu- 
jacium, qni sequitur. J. B. 

b Hostilet eaueri ret in hostium na- 
vibus repertas] 8ed neqne amicorum 
nayes in pnedam veniunt ob res hostiles, 
nisi ex consensu Id fSsctum sit domino- 
rnm naris. h cotem. 11. D. depublieanig 
§ 2. Rodericns Znarins libro de usu ma~ 
ris consilio 11. nnm.6. Atqne ita inter- 
pretandas pnto leges Galliae, qu» ez 
rebns nares, ex naribus res pneda? sub- 
jidnnt, qnales snnt Francisci I. data) 



anno claloxLiu. cap. 42. Henricilll. 
anno clo Io lxxxiy. mense Martio, ca- 
pite 60. lex Portugallica libro i. tit. 
xriii. Alioqui res ipsas sols3 in pnedam 
veniunt. Meursius Danicorum libro n. 
Sic bello Venetorum cum Genuensibus 
pertentatse Graecorum nare«, et extracti 
si qui hostium laterent, Gregoras libro 
IX. (pag. 188.) ride et Crantzium Saxo- 
nicorum n. et Albericum Gentilem ad- 
Tocationis Hispanic» 1. 20 [cf. Heineccii 
diss. de navibus ob yecturam vetitarum 



Urrendi, of goiog out with the lictors before them (Gronov.). So Xeno- 
phon says that posaewion in the time of war is hcld by muniments. 

V. This also is plain, that in order that a thing may become 
ours by the right of war, it is requisite that it should have be- 
louged to the enemy. The things which are in the hands of the 
enemy, as in their houses or under their protection, but of which 
the owners are neither subjects of the enemy nor hostile in inten- 
tion, cannot be acquired by war; as Eschines shews that Amphi- 
polis, which city belonged to the Athenians, could not become the 
property of Philip by his war against the Amphipolitans. For the 
reason why it should do so is wantiug; and this right of changing the 
ownership by mere force is too odious to be extended beyond the 
strict meaning of the rule. 

VL Wheref ore what is said, that goods found in enemies* ships are 
to be treated as enemies' goods, ought not to be accepted as a settled 
rule of the Law of Nations, but as indicating a certain presumption 
which may be rebuttod by ralid proofs to the contrary. And so it was 

8 
[grot. III.] 
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Jttf.xi.S3, 



1 &zm. xxx. 

18, SU. 

Llfa.Ti.38. 



tamen yalidis in contrarium probationibua possit elidi. Atque 
ita in Hollandia nostra jam olim, anno scilicet clo cco xxxiu 
flagrante cum Ansiaticis bello, frequenti senatu judicatum, et 
ex judicato in legem transiisse comperi. 

VII. 1 Illud yero extra controyersiam est, si jus gen- 
tium respicimus, quad hostibus per nos erepta sunt, ea non 
posse yindicari ab his qui ante hostes nostros ea possederant 
et bello amiserant : quia jus gentium hostes primum dominos 
fecit dominio externo, deinde nos : quo jure inter alia tuetur 
se Jephthes contra Ammonitas, quia ager ille quem Ammonitffl 
yindicabant belli jure ab Ammonitis, ut et pars alia a Moabitis 
ad Amoraeos, ab Amoreis ad Hebraeos transiisset. *Sic et 
David quod ipse Amalecitis, Amalecit® antea Palastinis eripu- 
erant, pro suo habet ac dividit. 

2 Titus Largius apud Dionysium Halicarnassensem in 
senatu Romano k cum Volsci olim possessa repeterent, senten- 
tiam sic dixit: oti Pw/uLoioi KaWlaTav v7ro\a/x(iavo/uL€v Krif- 
aeis eivai Kal oiKaioraTas, a? KaTao"^w/UL€v TroXefitp \a(SovT€? 
Kai vofiw, Kal ovk av viro/uelvaifiev fiwpta Ttjv apertjv a<pa* 
vtaai, irapaoovTes avTa\ toTs aTroXwXeKOGi. KOivwvrjTeov re 
iraai /rai toT? ck tovtwv yevoftevois KaTaXiiretv aywviovfieda' 
vvv oe virapxpvTwv tjdtj aTeptjcrofieOa, Kal eavrov? oaa iro- 
Xe/miovs (5\d\f/oju€v. Romani nos honestissimas eas atque 
justissimas credimus possessiones, quas belli lege captas 
habemus : neque vero induci possumus ut stulta facilitate 
deleamus virtutis monumenta, si eas illis reddamus quibus 



mercium commissis cap. 2, § 9 inter ejus 
opuscula exerc. 8 et Bjnkershoek, Q. F. 
Publ. i. 14. J. B.] 

* Sic et David] Sio Besin rex Syri» 
Elotham urbem, qtue Idumaeorum fue- 
rat, non Idumeeis sed Syris tradidit ha- 
bitandam, secnndum lectionem Maso- 



reticam n. Beg. xvi. 6. [Sed lectio iDa 
Titiosa est Vide ibi Clariss. Cuebici 
Notam. J. B.] 

k Cum VoUH] De Veiis idein in Bo- 
mnlo narrat Plutarchns : Oiniiot dpxn» 
broti)<ravTo iroXepov $tdijva« dicamlv 
tot trpoo^Kovaay avrotv. rd o* ovk <W*« 



judged in full senate by our Hollanders in 1333, when a war was 
raging with the Hanse towns ; and the judgment has become law. 

VH. 1 But this is beyond controTersy, if we look at the LawB of 
Nations, that those things which we take from our enemies cannot be 
reclaimed by those who possessod them before the enemy, and lost them 
in war; bocause the law of nations ftrst mado them owners prima 
facie, and then us. And on this ground, among others, Jephtha defends 
himsolf against tho Ammonites, because tho land which the Ammon- 
ites claimed had passed by tho law of war from the Ammonites, as also 
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kti}<t€u)9 oikcuotcitos' cum armis hcsc qucesierimus, quce lex 

acquirendi justissima est. 
Lib. xii. 17. 3 Livius, cum narrasset agrum prope Lunam a Romanis 

divisum, eum agrum sic notat: de Ligure captus is ager 

fuerat : Etruscorum antequam Ligurum fuerat. Hoc jure 
Mithrid p. a Romanis retentam Syriam Appianus notat, nec redditam 
8M * Antiocho Pio, 'cui eam eripuerat Tigranes hostis Romanorum: 

Lib. xi. 2. et Justinus, ex Trogo sic respondentem facit eidem Antiocho 

Pompeium, ut habenti regnum non ademerit f ita quo cesserit 

Tigrani, non daturum quod tueri nesciat Sed et eas 

At>n.Bdi. m Gallia9 partes. quas Gallis eripuerant Cimbri, Romani pro 

CtV. i. p. 387. .11 

suis habuere. 

VIII. Gravior disputatio est, cui in bello publico ac so- 

lenni res hostium acquiratur, ipsine populo an singulis qui de 

populo aut in populo sunt. Valde enim hic variant recentiores 

Butadits. juris interpretes: quorum plerique cum in jure Romano legis- 

3!tet"?L. sent capta capientium fieri, in canonum autem corpore distribui 

< Ang P ad$ 17* non huc ^ 00 ^ 11 ^* u * expendenti pate- granis Romanos. (Bett.Syr. pag.191.) 

insi de rer. bit, et nos in Notis Gallicis ostendimus. Et alibi : nyovfievov rdv Kpaniaavra 

c ricul de J* B.] 'Avrtoxpv tj}« yijs dtreXdaav 'Pwuaiott 

xSr?SiiS"^ l ^** eam eri P uerai Tigranes] Ap- avri\v Kard r66e irpocreKrrjc&ar crede- 

deeie. Neap. pianus sic : ori roitt EeXevKidat vicd bat se eum victorem Antiochi ea terra 

Mart. Laud. T °v Ttypdvovt iKTcecrdvra* ovk eUdt expulisset, hoc ipto eanx terram acquisi- 

debettoq.i. % v | rt 2 Vft l a s dpxeiv, udWov »/ 'P«- viste Romanis. (Bell. MithruL pag. 

uaiovt Tiypdvnv veviKnKoraf non a»- 404.) Ipse Antiochos apnd Polybium 

quum esse Seleucidas a Tigrane ejectos in excerptia legationum num. 72 : %\yov- 

potius Syriam tenere, quam victores Ti~ uevot n)v xard trokeuov loxvpordrn* 



3 Li?y, after relating that tho land near Luna was divided by the 
Romans, remarks, This land had been taken from the Ligurians, and 
had at a still previous period belonged to the Etruscans. On this ground 
they retained Syria, and did not rostore it to Antiochus Pius, from 
whom Tigranes, an onemy of tho Romans, had won it And so Pom- 
pey replicd to the samo Antiochus [Antiochus Magnus, J. 2?.], that ke 
had not taken it from him> and would not give him what he did not know 
how to defend. So those parts of Gaul which the Cimbri had taken 
from the Gauls, the Romans kopt as their own. 

VIII. It is a more serious question, who becomes the owner of 
things of the encmy taken in a public and regular war ; whether the 
people itself, or particular persons of the people, or in the people. On 
this point the recent interpreters of the law greatly vary. The greater 
part of them, having read in the Roman Law that things captured 
becomo the property of the captors, and in the body of canons, that 
the booty was distributed by public order, hare followed one another, 
as is usual in such cases ; and have said that in the first place, and by 
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prsedam pnbEco arittrio, a2 post aZos. ui £eri solei, dlxemn^ 
primo ac jure ipso ieri eapca sncnionzm qzi manu eapEunt, 
attamen dnci assignanda qui inser mi3tes dktribuat : qom sen- 
tentia enm recepta non minas qoam falsa st, hoc accuratcus a 
nobis refhtanda est, mt speebnen sit qum parnm tnto in hoc 
coDtroveniarnm genere ta& aoetoriiati «datur. EnimTero 
dabitandom non est qnin geuiiiuu coraenso utrnmTis potuerit 
constitni, ant nt capta popolo be&nm gerenti, ant ut cniris qni 
mann caperet in domndmn cederent. Sed quid Toloerint qus*. 
rimus, et dicimns gentzbos plaeuiase, s ot res hostium hostibos 
essent non alio loco qnam qno sunt res nullios, nt ex Xerr» 
filii dicto jam antea apertnm fecimus. 

IX. 1 At res quae nnDins sunt fiunt quidem capientinm, 
sed tam eornm qni per aEos* quam qui per se eapiunt, Ita 
non serri tantnm ant filii, sed et liberi homines qui in pis- 
cando, aneupando, Tenando, margaritas legendo operam suam 
addixerunt alns, statim quod aeceperunt acquirunt ipsis quibus 



xai KaWlmfm clrcx rrv«i^ > mr&tra- dercat. Procepics Gcitkicvrum it. cap. 

24.) Tide qzs» dkit rcx SoedsK apci 




eihomem^s*immmememmatmiomtm^'Coa- ThTanrnn Hbro lxxti. ia a&ao clolo 
fundh heie AMtor daos .Aatiocbos. lxxxu. 

Hle enim, de qmo mpmd Poltbicti, non * Non hcc est qassstio Jcre Gen- 

tfrnn, qnoxnodoccniqae Jus illud intclli- 



Magno logiwmw mL «/. B.\ gatur. sed Jura ClrQts. sat Jara Pab- 

GmUi* mmrte*] Frmnei sgros Itsiis* !*«> singTxloruai Popalorum. Diximas 



t, Gottkis sceepCos F*— — ~ non reddi- *° Xotu nostra Gslbcts. J. B. 



law, the cmptnre* become the bootj of the persons who mctumllj tmko 
them, but thmt thej mre to be mssigned to the generml to distribote 
mmong the soldiers. As this opinion, thoogh genermllj receired, is 
fmlse, it mnst be cmrefullj refated bj as, ms m specimen how little smfet j 
there is in soch mathoritj on sach sabjects. For it cmnnot be doubted 
thmt bj the eonsent of nmtions either rale might be estmblished ; thmt 
cmptares might go, either to the people which mmkes the wmr, or to the 
mdiTidamls wbo mcramllj tmke them. Bat we inqaire whmt thej remll j 
hare estmblished, mnd we smj thmt thej hmre raled thmt the propert j 
of enemies shoald be, for enemies, in the smme condition ms rts nnUimSy 
thmt which is no onefa propert j, as we hmro mlremd j explmined from tho 
dictom of Nerrm ( J n. Art. 4). 

IX. 1 Now re» nuUius do indeed become the propert j of thoso 
who tmke them, but of those who tmke them bj the mgencj of others, 
as well ms by their own. Thos, not shvres onlj, or sons who mre undcr 
their mtheiB, bot mlso free men, if thej work for others in fishing, 
fowling, hontmg, pemii-fishing, mcqaire their cmptares for those who 
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l. sxD.de operam navant. Modestinus jurisconsultus recte dixit: quod 

naturaliter acquiritur, sicuti est possessio, per quemlibet vo- 

L«b. t. tft 2. lentibus nobis possidere acquirimus : et Paulus receptis sen- 

tentiis: possessionem acquirimus animo et corpore: animo 

l. i. 8 ao. d. utique nostro, corpore vel nostro 9 vel alieno. Idem ad edic- 

** ^ " tum : per procuratorem, tutorem curatoremve possessio nobis 

acquiritur> quod explicat si id ea mente faciant ut operam 

nobis accommodent. Sic apud Grsecos, qui in Olympiis certa- 

bant promia 8 acquirebant iis a quibus mittebantur. Batio 

est, quia naturaliter bomo hominis alterius volens volentis in- 

strumentum est, ut et alibi diximus. 

2 Quare discrimen quod traditur inter liberas personas 
l. ss. d. de et serviles circa acquisitiones, juris est civilis et ad civiles ac- 
l.Sji7.<i« quisitiones proprie pertinet, nt ex dicto Modestini loco apparet: 
et tamen has ipsas Severus Imperator postea ad naturalium 
Li.cde exemplum admovit propius, non utilitatis tantum, ut ipse pro- 
!»*»• fitetur, ratione, sed et jurisprudenti». Semoto ergo civili 

cM»rt jare, locum habet quod dicitur per alium facere quem posse 
n^DeReg. q UO d per se ipsum potest, et perinde esse per se quis faciat an 
per alium. 

* Vide bao de re Petri Fabbi Ago- oritur ex Populi, aut Prindpia, con- 

tdstic. Lib. i. cap. 3. pag. 14, 15. et aensa expreeso rel taeito : adeoque dis- 

cap. 26. p. 170. Ed. Lugd. J. B. tinctio iata non aatia firmo fnndamento 

4 At in omni Bello Publico, totnm nititnr, nt jam obteryamnt Interprotea. 

jui Pritatorum, qoantum quantum est, adde Bjnkerahoek, Q. T. PubL u SO in 



employ them. So Modestinus says that the poaemon which we oan 
acquire by natural law, we may acquire by any ont whom we appoirU: 
and Paulus, iu a well known mazim : We aequire poeeession by bodily or 
mental act : the mental act is our own ; the bodily act may be ours or 
anothers ; which he ezplains to mean, if others giye their labour to 
ub. Thus, among the Qreeks, tho prizes at the Olympian Games were 
gained by those who sent the combatants. The reason is, that by 
Natural Law, a man who wills it, may be the instrument of another 
who wills it, as we hare elsewhere said. 

2 Wherefore the distinction which is delirered between free per- 
sons and serrile, as to acquisitions, belongs to tbe Civil Law, and pro- 
perly pertains to ci?il acquisitions, as appoars from tho passage quoted 
from Modestinus. And oven theso civil acquisitions, the emperor 
Severus afterwards brought nearer to tho ezample of natural acquiii- 
tions, not only for the sake of utility, as he professes, but also of 
jurisprudenco. Hence, setting aside Ciril Law, the rule holds, that 
what a person can do by himself he may do by another, and it is the 
same thing whether he do it by himself or by anothcr. 
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X. Distmgnendiim crgo in nosoo negotao inter actns rere 
'pablicos bdfi, et inter acfns prirmtas qxzi fiunt occasone belli 
pabHci : per has aetes priTatis res qujErixnr primo mc directe: 
per iDos actas popala. £x hoe gemiam jxzre Sdpio agit cnm 
Msflfinfitn aped liriam: Supkax popuU Romani aujfpiWii 1 ^» 
victus captusque ert. Itaque ipse^ conjux, reynvm, aoer, 
oppida, hamnmes qui mcoliaa, quicquid denique SyfJmcis 
fkit, prceda popuii Bomami ett. Xec alher Antiochas Mag- 
nns irgnmfntnhntnr Ccekn Syriam Sefeaci factam non Ptole- 
mmi, ao qnod SeJeoci bellnm fuiseet» cai Ptolenuras narasset 
operam. Historia eet apod FolTbmm qointo. c^c. 

XL 1 Bes eofi nisi pablieo acta, indacto exercitu, impo- 
sitis praaidDSy capi non solent : ideo ot respondit Pomponius, c^J^SL 
ptMicatur ager qui ex hostibus captus sit, id est, nt ibidem 
exponit, pratdat nou cedit: prede nomine stricte aocepto. 
Salomo pratorii prafectas B apad Procopiam : mk to uiv ar- 
ipawaia koi to aXXa xarra %pnuaTa to7s aTpaTitcTws ctc 
Xatpvpa iemu, aus axcuw ctrar rijr aeV tcm oittjv ^iaatXei 
re koI Tff *Pmtiaim» apx? *7>o<rij*«r - capiivos sane tt res 
alias militibus protdcs loco cedere ratione non cartt : {acci- 
piendam hoe at fiat pablioo concessa, qaemadmodum infra ex- 

fin*. Ji B. pridhu nctat, («p. 5S.) In fedtre Hel- 

■ Apmd Prmemmimm] TmmdmHeorwm rcuco est nt oppida et axves eapt* 

n. (cnp. li. )▼*!••« ifci»«^aa»ti». Emm commnnitati pagornm cedaat: apnd 

fiem — sotft ab h u tfihn i eapca Hmita» Simleram mnlos loca. 
mmhdm^bmmtmSUBbm6oom^iL Laxn- 



X. Bat in oar question, ve must distinguish between acts 
reollj pnhlie done in a war, and prirate acts done on the occasion 
of a puWic war : and by these prirate acts, things are acquired bj 
priTate penons primarily and directlj; bv those public acts, thcj 
are aoqoiied to tbe public And bj this law of nations Scipio doals 
with Maniniaaa- Sypkax uxu eonquered and tahen under the auspices 
sf mt Roman peopU; tkertfore he and aU that u\ms his is tht booty of 
the Roman peopU In the same waj Antiochus the Great argued 
thai Ccele-Sjria became tbe propertj of Seleucus, not of Ptolemj, 
becanso the war was the war of Seleucus, and Ptolem j had onl j acted 



XL 1 Landed propertj cannot be taken ezcept bj a public aet, 
bj leading in an armj, and establishing strong places. Therefbre, aa 
Pomponias gare his opinion : Land ichich U taken from an tncmm 
beeomm pubiie property: that is, as he eiplains, does not become pri- 
Tate bootj. 60 Salomo the praftetus pnetorii said : Thateaphvm and 
s&sr thmgs skomld becoms private booty is not unrcasonablej (tnat is, if \% 
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ponemus) agros autem ad principem et imperium Romanum 
pertinere. 

2 Sic °apud Hebroos et 5 Lacedsemonios ager manu cap- 

/^ii. d. tu tus sortito divisus est. Sic Romani captos agros aut locandos 

^{x.kerti retinuerunt, interdum modico reteri possessori honoris gratia 
relicto, aut distraxerunt, aut assignarunt colonis, aut fecerunt 
vectigales : quarum rerum passim in legibus, historiis, et agri- 
mensorum commentariis testimonia exstant. Appianus libro 

p»g. 353. primo belli civilis : 'Pwfxaloi ttjv 'WaXiav iroXejuLtp \eipovnevoi, 
yw vepos eXafjifiavov' Romani cum Italiam armis subegis- 

Pag.Aie. senty victos parte agri mulctarunt: et secundo libro: twv Se 
7ro\€fxiwv 0T6 KpCLTYiaai€v 9 ouoe tovtwv airaoav ti)v yrjv 
d<prjpovvTo, d\X* e/xepl^ovTo' etiam victis hostibus terram 
non omnem adimebant, sed partiebantur. Notat Cicero, 

c»p. 49. Oratione pro Domo sua ad Pontifices, consecratos interdum ab 
Imperatore agros de hostibus captos, sed populi jussu. 

XII. 1 At res mobiles et se moventes aut in ministerio 
publico capiuntur, aut eztra illud. Si eztra ministerium pub- 
licum, fiunt singulorum 6 capientium. Et huc referendum est 



Apud Hebrceos] Apud eosdem de 
agro qoi bello captaa esset rex tantum 
ferebat quantum singul» tribus : nota- 
tum id Digestis Thalmudicis, titulo de 
rege. 

5 Fallor, an Auctor noster heic La- 
cedsmonios dixit, pro Atheniensibus. 
Nihil tale de Lacednmoniis reperio, nec 



apnd eos qui ex professo rea et mores 
Ulorum exposuerunt, nec in Tractatu 
Hittorieo et Theologieo de natura et usu 
Sortium, Anglice scripto a Thoma Ga- 
takero, Viro diffuse admodum lec- 
tionis, qui cap. iv. Ulim libri studiose 
omnia collegit ex Antiquitate, qn» per- 
tinebant ad ditisionem agrorom sortito 



be done by the public consent,) but land belongs to the prince and 
people of Rome. 

2 So among the Hebrews and Lacedeemonians [Qu. Athonians, 
J. B.], land taken in war was divided by lot. So the Romans, 
when they took land in war, either kept it and let it for rent, some- 
times learing a small portion to the ancient possessor, honoris gratia; 
or sold it ; or assigned it to settlers ; or imposed a ground-rent upon 
it ; as wo have perpetual evidence in the laws, and histories, and in 
the commentaries of the agrimeneores. So Appian. Cicero, in his 
Oratio pro Domo sua, notes that sometimes lands taken from the 
enemy were consecrated by the Imperator, but by order of the People. 

XII. 1 Things moveable and self-moving are either taken in the 
public servico or extraneously to it. If oxtraneously to it, they are 
the property of the individual captors. To this we must refer what 
Cclsus says, The things whieh, belonging to the enemy, are in our handi, 
are not public property, but the property of those who take poueuion : 
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Celsi illud : 911« rtg koetiU* apud no$ #va/ 7 non puhlicot eed Jj^l 1- n. 
occupantium JUmU Quc apod nos sont, id est, beilo orto *• 
apnd no8 de p re h e n dontnr. -V_un idem et in hominlbcs ohser- 
▼abator, quo te mpu t e bommes hae in parte rebos captis accen- 
sebantnr. Insigmt est in eam rem Trrphomni locus: verum ^-«»- 
in pace qui perremenaU ad aUeroe, « bellum subito txar-****-****' 
sisset, eorum oervi eJSeiumtur apmd quosjam host** suofato 
(ita legendmn, 'nanfaeto ant pacto, nt habent libri) depre- 
henduntur. Fato hoc ancnbit jnrisconsnltns, qnia ? nnlIo sno 
merito in senritntem derenhmt : nam talia fato asscribere tra- 
latidnm esL Tale ulnd Nvrii : fato jiunt Bomce Mttclli 



consules, id est, sine sno merito. l?* r€TT 

2 Indidem Tenit qnod si qnid mOites capinnt non in pro- 
cincta, ant in eo qnod faeere jnbentnr, sed in eo qnod promis- 
cuo jnre ant solo permissn facinnt- id statim sibi acqnirnnt : 
capinnt enim non nt ministri. Talia snnt spolia qu_B detra- 
hnntur hosti in dimicatione sngnlari : talia etiam quae procnl 
ab exercitu (extra deeem miHia passunm dicehant Romani, nt 
mox Tidebimns) in liberis et injussis excorabus capinnt : qnod J^jJ^i 1, 



factam. At tvb de Ai__e__i____-_»__i 7 VHe L&e de re A_r.p_-S-r-__-_- rxc-$. 

ita Scholi— t— A-U-rorxj-sris : E-rf.fi Bt~-c -___-_*«■-._:-_, 05*. Jwr. C*r. Lib. rr. "- ■■ -* 

ol 'AOtimdioi \mm\fim0m n t{*j* t: ».f- eap. 24. «^. 2*- 

/-___*, *«_ tor __«-«_»_-r--r. __>_..'..*- 7 _V«;j> n» «H^" Sse et h_w dao 

tw_, kA-J/m» t_;_» yj-w ___-r»~. lUttm^r. .«pp.-..:. Sejil:_- md ^»«Ja# ^i. -t-t_ 

In Xmbts, Vera. lOflL Tidt &■ _Z__ttT_§- /a*i-. £-__***- r_ry_/___t ■_. 

ami Sr___r____i__i A___k*____. _T. B. rvm mrritis, ted ommia fa*i* 

• Modo —_--— «__.» I_=_p____=* ( --><- ««n. 32- ) 
coQsentat, ut anoM, ____ ______«. J B. 



the things which are in onr r_and*- that is, which are foraid with 
us when nr ariies. The same nxle was obterred with regard lt» 
men, at the ume when me__ were reckoned among things «ptnred. 
Thereis » noted p^aze of T^pho on the mbject : ^"**'"J pfa " 

c*« to a^ Mii^V «r" ****** * -*" *^ y f!TiS 
6«o«e todmmtf ******** «W «^-^ J^". v to J^~" 
*«. Hes^rf^nybe^usetheyarerednce^t^^^^ 

desertoYtheTowB. BoM /t f, fft< *-«V ^ *•»* to »• 

not oo d-tT or on lemee to ~_*^ b _ pero-Bon, b forthwith 

theirown: fcr ther do this «ot « P ^^ ^. ^ M ^ 

wfaieh they win from mny ««^-^ b _ order> ,» _ dattnce from tbe 
teke in free e_em_ion» «** -~~*'~ • 
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genus praed© Itali hodie correriam vocant, et a butino dis- 
tinguunt. 

XIII. Sed quod diximus jure gentium talia singulis di- 
recte acquiri, intelligendum est, ut id juris gentium sit ante 
omnem ea de re legem civilem : nam populus quisque inter 
suos aliter potest constituere, et dominium edngulorum ante- 
vertere, sicut multis in locis de feris et avibus factum videmus. 
Sic enim introduci etiam lege potest, ut quaa apud nos reperi- 
untur bostium res, public» fiant. 

XIV. 1 At de his quae quis actu bellico capit alia est 
ratio. Ibi enim singuli reipublicae personam sustinent, ejus- 
que vice funguntur, ac proinde per eos populus, si lex civilis 
aliud non statuat, ut possessionem ita et dominium nanciscitur, 
et id in quos vult transfert Quod quia directe pugnat cum 
vulgari opinione, probationes nobis yideo solito largius adme- 
tiendas ex nobilium populorum exemplis. 

2 Incipiam a Graecis, quorum morem Homerus non uno 
loco describit \Iliad. Lib. i. vers. 125] : 

XXXa ra. pcv froXtW c£cirpadopcv t ra ocoWrw. 
Omnia jam divisa quibus spoliavimus urbes. 

Apud eundem poetam Achilles de urbibus agens quas ipee ex- 
pugnaverat [Lib. ix. vers. 330, et seqq.] : 

Taa>v e* wao*ca>v /cfi/AJ^Xia voXXa tcal ca0ka 
*E(c\6^Tjy t koI irarra <f>cp«a¥ Xya/M/inoM b6crno9 
*Arpciby' 6 d* owicrOc pcvw irapa tn/va\ 66go% 
Ac(apcvos dta iravpa Ikurao-KtTO, iroWa d* c\caicc. 



enemy ; (the Roman rule was ten miles, as we shall see). This kind of 
capturo the Italians at present call correria, plunder, and distinguish 
it from butina, booty. 

XIII. But when we say that by the law of nations such things 
are acquired directly by indiriduals, we are to understand that this is 
tho law of nations previously to all civil law. For any nation may 
establish a different rule with regard to its own subjocts; and antici- 
pate the ownerahip of individuals, as we see in many places done with 
regard to wild boasts and birds [by game*Iaws]. And so a rule may 
be introduced by law that all things which are takon from the enemy 
shall be public property. 

XIV. 1 But with regard to the things which any one takes by a 
regular military process, the case is different. For then individuals 
bear the charactor of the State and act on its bohalf ; and therefore 
the people, if the civil law do not otherwise direct, obtains through 
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Omnibas his ingens pretio nnmeroque sopeliex 
Nostra rapta manu : regi sed rictor Atrids» 
Cuncta tuli, eeleres residens qni pone carinas 
Dirideret cnm penca aliis, sibi multa tenebat. 

Spectandus enim hk Agamemnon, partim ut totins Grseciae eo 

tempore princeps, atque iu populi gerens ricem: qno jure 

ipee aed cum senatu pnedam dmdebat : partim ut munere 

fungens imperatorio, ac proinde de communi partem ceteris 

majorem ferena. Eum ipsum Agamemnonem sic alloquitur 

idem Achilles [Lib. l Tere. 163, 164] : 

Ow §Uw crot sorr taom ?*• 7*/*", «nror Xx<uol 
Tpmmm cKwiptma c£ waiofuvow wrtXUBpow. 

Nam neqne me tecnm praedae pars sequa sequetur, 
Si Dananm Tirtns Trojanam eTerterit urbem. 

Xit alibi Achilli offert Agamemnon de consilio publico nayem m*L^t&, 
plenam «ris et anri, et Tiginti mulieres, quae praecipiat de 
prasda. Troja jam capta, Virgilio narrante, m*. *t 7«. 

CTustodes lecti Phcenix et dirns Ulysses 
Pisfidam aaserrabant: huc undiqne Trola gaza 
lneeusas erepta adytis, mensaeque Deornm, 
Crateresqne anro solidi, captiraque restis 



posterioribos 



— w ^•Mivuuu Msuiponous praeuam jianuauaiam asserrat 
Anstides. Post praelium ad Plataeas severe edictum, ne quis piut ahml 
de praeda priratim quicquam tolleret : deinde prseda pro popu- IierodJfc.7* 
lorum meritia distributa. Athenis postea deyictis, in publicum 



them both poaneasion and ownership, and transfers it to wbom it will. 
And as this i» directlj at rariance with public opinion, we must adduce 
proots more largely than nsual, from the examples of tbe most eminent 
peoplea. 

2 I begia wich the Greeks. Homer speaks of tbe citiea being 

diTided wbich havd been takcn : he makes Achiiles say that be gavo to 

Agimeumon all tiiat he won in war. In which case Agamemnon ia to 

be regavrded pnrtly aa the prince of all Greece, and as representing the 

people; aod pmrtlj aa holding the office of general, and therefore 

haring a larger aliare than the rest. So in another place Achillea saty^ 

to iiiwi . f See.j And in another plaee, Agamemnon offers to AcbiUeau 

by the pnblie conseot, a ship full of brass and gold and twenty femml^ 

slares. So Vir^il, speaking of the capture of Troy, describea tl*^ 

plnnder under tlie custody of Pbcenix and Ulysses. So at a Ute*> 

period. Aria*i«iee guarded the booty taken at Marathon. After tl*^ 

battle at Ma*taws tbere was a seTere edict that no one should priTatel^ 
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piut Lyw». relata a Lysandro praeda. Et publici officii nomen q apud 
xenoph! dt Spartanos, \a<f>upoirw\at 9 pradce venditores. 
c 13. nTff 3 Si ad Asiam venimus, Trojani soliti, ut docet nos Vir- 

iT^c*. ix. gilius, prcedce ducere sortem, ut in rebus communibus dividen- 
dis fieri solet. Alias arbitrium ejus dividendae penes Impera- 
torem, quo jure Hector Doloni id expresse stipulanti promittit 
Hom. uiad. equos Achillis, ut intelligas jus acquirendi dominii in captura 
e^Lrju*. sola non fuisse. Ad Cyrum Asi® victorem, nec minus ad 
pun. xJu? Alexandrum postea, perlata proda. Si Africam respicimus, 
p^m%L *^ em mos occurr it* Sic qu® Agrigenti capta, quaaque in 
tSlV*' 11 pugna Cannensi, et alibi, Carthaginem missa. Apud Francos 
7H0d.xvii.as, veteres, ut ex Gregorii Turonensis historia apparet, qu» capta 
p£*^,*73o. erant r sorte dividebantur : neque rex ipse aliud habebat de 
wr^iu S P r8B( *a quam quod sors ipsi addixisset. 

erar.Tur. 4 Sed quanto re militari Romani ceteris pr«estiterunt, 

tanto sunt digniores quorum exemplis immoremur. Dionysius 

▼£*&.*""" Halicarnassensis, morum Romanorum diligentissimus observa- 



q Apud Spartanoi] Agesilao in Asia 
agente, castris Pharnabaxi captis Spith- 
ridates subtraxerat prsedam ; inquisi- 
tione abErispida Laced»monio instituta 
aufugit. [Hoc refert Plutarchus, Vit, 
AgeHl. pag. 601 e.] 

r Sorte dividebantur] Habes hoc 
apud Turonensem Lib. 11. cap. 27. Ay- 
moinnm Lib. 1. cap. 12. et in epitome 
edita a Frehero cap. 9. Mosidem et 



aliarnm gentium vetus. Serrius ad il- 
lnd JEneidos 111. Sortitus pertulit ullos : 
quia captivi etprctda inter victores sorte 
dividebantur, Ut : et pr<Bd<z ducere 
sortem. (In vera. 323.) De pnedc col- 
latione in commune, et expurgatione 
per jnramentnm apud Suedos et Got- 
thos, Johannem Magnum ride libro xr. 
c. 11. [Hac de re nihU ibi apud Johan- 
nem Magnum, neque puto alibi. J. B,\ 



take auy part of the booty. Afterwards, when Athens was conquered, 
the booty was made public property by Lysander: and the Spartan 
officers who had to deal with this measure were callod prizc-seller*. 

3 If we go to Asia» the Trojans were accustomed, as Virgil teaches, 
to draw prize-lots, as is done in dividing common property. In other 
cases the decision of the matter was with the general : and by this 
right, Hoctor promises Dolon the horses of Achilles when he stipulates 
for them; hy which you may see that the right of prizo-treasure 
was not in the captor alone. So when Gyrus was victor, the booty 
was taken to him ; and when Alexander, to him. 

If we look at Africa the same custom recurs. Thus what was 
taken at Agrigentum, and in the battle of Cannco, and elsewhere, was 
sent to Carthage. 

Among the ancient Franks, as we learn from Gregory of Toura, 
what was capturcd was divided by lot ; and the king had nothing of 
the booty but what the lot gave hitn. 
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tor, ita nos hao de re docet : tu ck twv iroXe/niwv \d(pupa, 
ocrov av rjpLiv virapxp Tir)(eiv 01 aperrjv, Srjfioaia elvai KeXevci 

6 VO/JLOS, Kai TOVTWV OVY OTTfltff TfC lOltoTTpS ylverai Kvpios, 

a\\ ovoe avTos o tijs ouva/JLeux rjyefxwv. o ce xa/uas ai/ra 
irapa\a(itov aVe/xiroXec, nal cic Crjfxocriov dva(f>ep€i ra XP*i~ 
liaTar QuaRcunque ex hostibus per virtutem capta sunt, ea 
lex jubet publica esse, ita ut non modo privati eorum domini 
non fiant, sed ne ipse quidem Imperator exercitus : verum 
qucestor illa accipit^ et vendita in publicum refert. Verba 
haec Bunt eorum qui Coriolanum incusant, 8 nonnihil ad inyi~ 
diam composita. 

XV. Nam "populum dominum esse praedae veruin erat: 
sed illud non minus verum, ^ejus dispensandaa arbitrium Impe- 
ratoribus libera republica permissum fuisse, sed tale ut actus 
sui rationem populo deberent. L. jEmilius apud Livium : lu>. «xtu. 
captas non deditas diripi urbes, et in his tamen arbitrium 
esse Imperatoris, non militum. Sed hoc arbitrium quod mos 



9 Tide Hebm. Rhabod. Schblii 
Dissertationem De Prada, subjectam 
Htgiho et Poltbio, De Castris Ro- 
manorum, pog. 253, et ttqq. qui tamen 
Auctorem nostrum nusquam laudat, 
quamquam de tota hac re accuratius, 
ante Ulnm, dndnm heic agentem. J. B. 

• Popuium dominum esse prada* vc- 
rum erat] Yide et hac de re Simlerum 
in Helreticis. 



* Ejus dispensanda* arbitrium Impe- 
ratoribus libera republica permissum 
fuisse] Poljbius in Excerptis Peirescia- 
nis de L. yEmilio Paulo : Kvptov yevo- 
ucvov airrov irdaris fia<ri\tia* Kai Xa- 
/9<$irra t?)v i£ov<riav wv /SouXerat X/ >, l" 
o-ecQai, ui\&€vdv iiriOvuTjo-ai' cum do- 
minus factus estet regni inlegri posset- 
que cuncta disponere suo arbitratu, nihil 
eumconcupisse. [Pag. 1454. Edit. Amst.] 



4 But in proportion as the Romans wore emincnt above other 
nations in military mattere, they are the most worthy examples to refer 
to. Dionyaiua of Halicarnassus, a most diligent observer of Roman 
manners, thus teaches us on this subject : WhaUver is captured /rom 
the enemy, the law direcis to be public property ; so thai not only private 
persons are not the oumers of it, but even the general is not. Ths 
Questor taies it, sells it, and carries the money to the public account. 
These are the words of those who accuse Coriolanus, somewhat turned 
to the purpo8e of making him odious. 

XV. For, that the people was the owner of the prize-treasure 
was true ; but it was not less true that tho office of deciding on its 
distribution had been left with the General while tho republic was 
free ; with the condition that he was responsible to the people. So 
L. Emilius, Cities taken not surrendered, are plundered; but in these 
cases the decisvm is vAth the general, not the soldkrs. But this deci- 
tion which usage ga?e to the general, they sometimes, in order to 
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deferebat imperatoribus, ipsi interdum, quo longius ab omni 
suspicione essent, rejiciebant ad Senatum, ut Camillus ; et qui 
retinebant, prout religioni, famse, ambitioni serviebant, diverso 
modo usi reperiuntur. 

XVI. 1 Qui sanctissimi esse aut credi volebant, u praa- 
dam non attingebant omnino, sed sive pecunia erat in praeda, 
eam jubebant a quaestore populi Romani percipi ; sive res aliae, 
eas per quaestorem sub basta venumdari: unde redactani 
pecuniam manubiarum nomine significatam Favorinus apud 

Lib. xiii 94. Gellium sensit. H»c pecunia per qusdstorem in serarium de- 
ferebatur, prius tamen, si res triumphi esset, ostentata publice. 

c*p.«. Livius libro iv. de C. Valerio consule: prceda? ex assiduis 

populationibus, quod omnia in locum tutum cangesta erant, 

Juit aliquantum: venditum sub hasta consul in cerarium 

redigere quoBstores jussit. Idem fecit Pompeius de quo hsBC 

Lib.ii. 37. sunt Velleii verba: pecunia Tigranis, x sicut Pompeio moris 
erat 9 redacta in quozstoris potestatem ac publicis descripta 

Lib.ii.ep.i7. literis. Ita et M, Tullius qui sic de se ipso in literis ad Sal- 
lustium : de prceda mea prceter qucestores urbanos, id est f 
populum Romanum, teruntium nec attigit, nec tacturus est 

• Pradam non attingebant ommno] 
Manius Curius juravit se ex preeda nihil 
attigisse, prceter guttum faginum quo 
saerifiearet. [Hoc e Plin. Hist. Nat. Lib. 
xvi. cap. 38. J. B.] Scriptor rit» Vi- 
ronun illustrium [Aurelins Victor, cap. 
60.] de Mummio agens: Corinthum 



signis tabulisque spoliavit, quxbus 
totam replesset Itaiiam, in domum 
nil eontulit. De nominmto modo JEmi- 
lio Paulo Plutarchus : ovdtpdv ff frrrom 
airrov Tt)v i\tvQ*pi6rrrra xal *r%}9 /m- 
ya\o\Jnrx(av kirqvovv oi dvdpwwoip 
nro\v fihv dpyvptov, *ro\v ie "xpvato» 



avoid all suspicion, threw upon the Senate, as Camillus : aud they who 
retained it, in proportion as they were actuated by conscienoe, repu- 
tation, or ambition, are found to have used it diversely. 

XVI. l They who wfahed to be, or to appear, most Bcrupulous, 
did not at all touch the booty, but if the prize were money, directed 
it to be received by the questor; or, if it were other objects, ordered 
them to be sold by auction (sub hastd) by the questor: and on this 
account the money thus raised was called manubicB. This money 
was transferred by tho questor into the treasury : being in the first 
placo however, if thero was a triumph, publicly shewn. So Livy of 
C. Valerius ; Velleius of Pompey ; Cicero of himself. And this was 
the common custom in the good old times. So Plautus. 

2 But othor generals sold the booty themselves without the inter- 
vention of the questor, and transferred it to the treasury, as is to be 
collected from the words of Dionysius. So when king Tarquin had 
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quisquam. Atque id antiquis et melioribus temporibus fuit »«** &. w. 
maxime usitatum, quo Plautus respiciens sic ait : 

Nunc hano praedam omnem jam ad qusestorem deferam. 
Et de hominibus captivis similiter : capt. 1 2. «. 

Qaos emi de prseda de qusestoribus. 

2 Sed alii sine quaestore ipsi prsedam vendebant et refe- 
rebant in aerarium, quod et ex Halicarnassensi sequentibus 
verbis colligere est. Sic a Tarquinio rege jam olim victis lw. l 37. 
Sabinis praedam et captivos Romam missos legimus. Sic Ro- 
milius et Veturius consules narrantur prsedam vendidisse obLir.iu.si. 
serarii penuriam, segre id ferente exercitu. Sed cum passim 
id occurrat, quantum ducum quisque ex triumphis Italicis, 
Africanis, Asiaticis, Gallicis, Hispanicis in aerarium per se aut 
qusestorem retulerit, exempla congerere nihil est opus. Illud 
magis notandum, datam prsedam aut ejus partem interdum 
Diis, interdum militibus, interdum et aliis. Diis aut res ipsse 
dat», ut spolia quse Romulus Jovi Feretrio suspendit, autJM°j-Haiic. 
redacta inde pecunia, ut ex Pometinis manubiis TarquiniusLJj.j-ifc^ 
Superbus templum Jovis in monte Tarpeio statuit. **■ 

XVII. 1 Militibus praedam dare priscis Romanis ambitio- 
sum yidebatur : uti Sextus Tarquinii Superbi filius, sed Gabiis lw »>id.c. 

I#c Tuv fiaviKixiav jBpourfievov ovd' vim magnam nec inspicere voluisset, ted 

loel* IdeXfaatrro*, d\Xd toi* Tafiiati quastoribus in publieum deferendam 

eU t6 &nft6<riov irapaiovrw nec minus dedisset, (Pag. 270 d.) 

Ixberalitatem ipsius et animi magnitudi- x Sicut Pompeio moris erat'] Ut pltu 

nem pretdicabant homines, quod conges- rimum : vide quod sequente paragrapho 

tam ex regis opibus auri argentique ex Lucano adducetur. 



eonquered the Sabines, he sent the booty and the captives to Rome. 
So Romiliufl and Yeturius the consufe are related to have 8old the 
booty on account of the low state of the treasury, the army being 
much discontented with the proceeding. But inasmuch as this occurs 
perpetually, there is no need to accumulate examples, how much each 
general carried to the treasury from Itaiian, African, Asiatic, Gallic 
and Hispanic triumphs. That is rather to be noted, that the booty, 
or a part thereof, was sometimes given to the gods, sometimes to tho 
soldierg, and sometimes to others. To the gods either the captured 
things themselves were given, as the spoils which Romuius hung up 
to Jupiter Feretrius, or the money produced from them, as Tarquiniua 
Superbua from the Pometine spoii buiit the tempie of Jupiter in the 
Tarpeian mount. 

XV 11. 1 To give the plunder to the soldiors appeared to the 
ancient Bomans an act savouring of ambition or popularity-hunting : 
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profugns, proedam militi dilargitus dicitur, ut eo modo poten- 
tiam sibi conciliaret. Appius Claudius in senatu similem lar- 
gitionem arguit ut novam, prodigam, inconsultam. 

Praeda autem militi concessa aut dividitur, aut diripitur. 
Dividi potest aut ratione stipendiorum, aut y ratione meritorum. 
Stipendiorum ratione dividi prsedam Appius Claudius volebat, 
8i iilud obtinere non posset, ut redacta inde pecunia in aerarium 
deferretur. Totum autem dividendi ordinem accurate explicat 
Polybius : nempe in dies aut 9 vigilias partem exercitus alteram, 
aut minorem ad comportandam prodam mitti solitam : et quod 
quisque reperisset id jussum in castra perferre ut per tribunos 
sequaliter divideretur, vocatis ad partem etiam bis qui castra 
servarent, (quod et apud Hebraeos regi Davidi placuisse, et 
inde in legem transiisse legimus) quique per valetudinem aut 
delegata ministeria aberant 



7 Rationemeritorum] Idapud Hebrse- 
os factum docet Josephus Lib. m. An- 
tiqua>Histori* (cap. 2. § 5. Ed. Hudson.) 

9 De Vigiliis nihil apud Poltbium : 
immo ipse, paullo ante locum indicatum, 
narrat, Scipionem, expugnata nova Car- 
thagine in Hispania, quum nox adven- 
taret, jussisse milites finem diripiendi 
facere, et pnesidium collocari in Foro 
ad adservandam prsodam. «7. B. 

* Tribuno et equiti] Tribuno et pra- 
fecto equitum ait Appianus Civilium n. 
[Pag. 491. Ed. H. Steph. Atque h»c 
est vera distributio : aliam, ex errore 



memoriae, in ipso contextu Auctor po- 
suerat. In loco autem Sttetonii, ad 
quem simul ora libri noa remittit, non 
dicitur quantum daretur Equitibus, nisi 
ex vitio priscarum Editionum, secun- 
dum quas distributio facta fnisset modo 
plane diverso ab iis omnibus, quos Auc- 
tor noster commemorat. J. B.] 

1 Non hoc narrat Livics, quem Auc- 
tor in ora libri indicat : sed Dionysius 
Halicabnass. Antiq. Rom. Lib. ti. 
cap. 94. J. B, 

• Ex presda Coriolana] Vide Plu-. 
tarchum Coriolano. (Pag. 218 a,b.) 



as Sextus the son of Tarquin the Proud, while an ezile at Gabii, U 
said to have distributed the booty among the soldiers, as a mode of 
gaining influence. Appius Claudius in the senate condemned a simi- 
lar liberality as new, lavish, and imprudent. 

Booty which is given up to the soldiers is either divided or scram- 
bled for. It may be divided either in the proportion of the pay, or 
of the deserts of individuals. That it should be divided in proportion 
to the pay, was the direction of Appius Claudius ; and if he could not 
carry that, that the money raised from it should be transferred to the 
treasury. Polybius explains accurately the whole schemo of snch a 
division ; namely, that one part of the army, the lesser portion, was 
commonly sent to collect the booty ; and that what each found he 
was ordered to bring into the camp, that it might be equally divided 
by the tribunes ; those being summoned to take their share who had 
guarded the camp, (which aiso was ordered by David among the 
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2 Interdum non ipsa prseda sed redacta inde pecunia liv^xw. 34. 
praedae loco militibus donata, quod ssepe in triumpho fiebat. 
Proportionem hanc inrenio, simplex pediti, duplex centurioni, m± ao. 
triplex equiti datum. Interdum simplex pediti, equiti duplex. Liy.xiT.34. 
Alias simplex pediti, duplex centurioni, x tribuno et equitisuet cct.e. 
quadruplex, Meritorum etiam saepe habita ratio, sicut Mar- "• cW 1 *" 
cius quod ^fortiter fecisset *ex praeda Coriolana donatus est a u*.m<L 
Posthumio. 

3 Utroyis modo fieret divisio b licebat Imperatori €%aip€- 
tov, hoc est, praecipium sibi accipere quantum vellet, id est, 
quantum sequum arbitraretur : c quod et aliis interdum virtutis 
ergo concessum. Euripides Troadibus de nobilioribus femi- 
nis Trojanis agens, ait (vers. 33) : 

ToTs rrpwToicriy cfaprjficvai 
arparov. 



b Licebat Imperatori] Vide Leun- 
clavium in Turcicis, 

c Quod et aliis interdum virtutis 
ergo eoneestmm] Sic Nestor feminam 
possidebat: 

*E£tAor. 

nranere Grsium 
Exoeptam ftottl. 

Est id JKado* A. (vers.625.) At Odys- 
sest S, Ulysses sit (vers. 232): 

Twr j£a*p«vpup' Mcrcoucoa, roAAa 6* oirurtrw 

Ady\avov, 

Krimlam aecepi Menecgces» plurima deinde 

SortetaU. 
Enripides de Cassandra : 



*E£atp«ToV viv tKafitv 'AyaniiAVtav ara£. 
Sibi hsnc Atrides major extanism tulit 
[Troad. vers.249.] 

De iis quje Atheniensium dnci Demos- 
theni e praeda i^rjpedrjaav, praecipui 
jnre data sunt, vide Thucydidem, libro 
iii. [c. 114. In loco Jliadis, xiv. 232. 
Auctor noster, nescio quare, legit Me- 
vcoiKca, (quod nomen proprium mulieri 
non convenit) pro adjectivo, apud Po- 
etam, frequentissimo, et heic aptissimo, 
fi9vo€ucia, Omnino dicere vult Ulysses, 
se pretiosissima qusoque, et qusa max- 
ime ipsi placerent, elegisse. J, B.] 



HebrewB, and thence, as we leara, passed into a law,) and those 
who had been absent from sickness, or any sent off on servico 
elsewhere. 

2 Bnt it was not the booty itself, but the money raised from it, 
which was given to the soldiers in the place of the booty, which was 
often done in the triumph. I flnd this proportion in Livy; one 
share to a foot-soldier, twice as much to a centurion, three times as 
much io a horseman or knight. Sometimes one share to each of the 
foot, two to the horse. Again, one share to the foot-soldier, two to 
the centurion, four to the tribune and the horsemen. Often account 
was taken of desert, as .Marcius, in consideration of his bravery, was 
rewarded out of the spoils of Corioli by Posthumius. 

3 In whatever way the dirision was made, it was allowed to 
the general to take a firtt choice, some principal thing, of what 
ralue he chose, that is, what he thought fair: and this was somo- 

r t 9 

[OROT. III. ] 
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Qusb principibus eximi» dato 
Erant Achivis : 

Et de Andromacha (ibid. vers. 274) : 

Kal TTjvtf ^iXXcW^Xax 6 naiS t^perop. 
Accepit illam Pyrrhus eximiam sibi. 

Ascanius de equo apud Virgilium (^Bn. ix. 270, 271) : 

Ipsum illum clypeum, cristasque rubentes 
Excipiam sorti. 

Pausani» post in Plateis praelium eximia data, mulieres, 
Lib.ix.8a equos, camelos, narrat Herodotus. Sic Ocrisiam Cornicula- 
pion. Haiic. nam praecipuam accepit rex Tullins. d Fabricius apud Hali- 
Kxcerptvp. carnassensem in oratione ad Pyrrhum: ckcivwv SopvKTijrcov 

e%qv juloi Xafieiv onoaa (5ou\olfxrjv % ex his quce bello erant 

capta licehat mihi quantum vellem excipere. Isidorus huc 
orig. y. 7. respiciens ubi de jure agit militari : prcedce, ait, decisio, et 

pro personarum qualitatibus ac laboribus justa divisio, ac 
Lib. l 57. principis portio. Tarquinius Superbus, nt apnd Livinm est, 

et ipse ditari volebat, et delinire proda popularium animos. 
LiT.xiv.37. Servilius in oratione pro L. Paulo ait eum praeda partienda 

d Fabricius] Cujus exemplum et pro Tullio lege Tarquinhu Priscus, 
albi et militi proponit Julianus apud monente Gronorio.] 
^mmtanum libro xxiv. (cap. 3.) [Supra * Non se ipsum, ied Servfum Gal- 



times awarded to others on account of their valour. So Euripides 
in the Troades, speaking of the noblest of the Trojan women, says, 
that they were given to the leaders of the army. And of Andro- 
mache, that in this way she became the property of Pyrrhus. So 
Ascanius says, in Virgil, that the shicid and the helmet he will ex- 
clude from the division by lot. Herodotus tells us that after the bat- 
tle at Plattea, Pausanias had, given to him, the most eminent objects, 
women, horses and camels. So king Tullius received Ocrisia, the prin- 
cipal porson of the Gorniculanse. Fabricius in Dionysius, in his oration 
to Pyrrhufl, says, O/ those things which were taken in war, %t was 
allowtd me to take what I chose. Isidorus, referring to this passage, 
when he Bpeaks of military law, says, the distribution 0/ the spoil u, a 
just division according to the quaUties and per/ormancet 0/ persotis, and 
the prince's portion. Tarquin the Proud, as it stands in Livy, both 
wished to enrich himself and to win the minds of the people with 
the distribution of prize-money. Servilius in.his oration for L. Pau- 
lus, says that he might havo made himseif rich by dividing the 
sharos of booty *. And tbere are writers who think that the prince'8 

• Not himself, but Servius Galba, who waa discontented that he wm not 
allowed to make the diiiuon. J. B. 
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locupletem se 'facere potuisse. Et hanc Imperatoris portio- 
nem sunt qui potius significatam yolunt manubiarum nomine, 
quos inter est Asconius Pedianus. i n rcrr. \. 

4 Sed laudatiores illi, qui jus suum remittentes nihil sibi 

de proda ceperunt, qualis is quem dixi Fabricius, tov ck a P u<i nion. 
SiKaiov irXovTov vweptSwv evexa £0^179» etiam juste partas <*rptp. 714. 
divitias pros gloria contemnene : quod ipse se facere aiebat 
Valerii Publicolra et aliorum paucorum exemplo : quos M. Por- 
cius Cato imitatus est in Hispaniensi victoria, negans quicquam riut Marc. 

f*Vi//m 11 119. 

ad se perventurum e bello captis, prseter ea quae in cibo ac 
potu insumsisset : addens tamen, non a se culpari Imperatores 
qui concessas utilitates sumerent, sed malle se de virtute cum 
optimis, quam de pecunia cum ditissimis certare. Proxime ad 
hanc laudem accedunt qui preedam modice delibarunt, ut Pom- 
peius apud Lucanum a Catone laudatur, qui Pharsat.ix. 

Plura retentis 
Intulit. 

5 In divisione interdum et absentium habita ratio, ut 
capto Anxure constituit Fabius Ambustus ; interdum ob causam liv. w.so. 

bam, qui cgre ferebat, qnod militibus ticnda ipse locuples fieri poterat J. B. 
■uiB pmda daU non fuiuet, in qua par- 



portion was rather what was really meant by manubice, as Asconius 
Pedianue. 

4 But those persons are more praised who, giving up thcir right, 
took no part of the booty to themselrcs; liko Fabrtcius, of whom I 
hare spoken, Who m his love of glory put aside even just gain, as Dio- 
nysius says ; which he said ho did according to the ozample of Vale- 
rius Publicola, and a few others. And these, M. Porcius Cato aiso 
imitated in his Spanish victory; asserting that nothing should come 
to hlm from the Bpoils of war, except what he had spent in meat 
and drink : adding however, that he did not biamo the gcnerals who 
had accepted the advantages usually granted ; but that he would rather 
oontend for the prize of virtue with the best, than for the pre-omi- 
nence in wealth with the richest. Nearest to this praise come those 
who have taken to themBelves a moderate share of the prizo-trca- 
Bure ; as Pompey in Lucan is praised by Cato, for having given up 
more than he kept. 

6 In the division, there is sometimes account taken of thoso who 
have been abtent; as Fabius Ambustus directed when Anxur was 
taken. And sometimes for somo special reason account is not taken 
of Bome of tbose who wcre present, as of the Minutian army, by the 
dictator Cincinnatus. 

9—2 
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quorundam quamvis prasentium non habita, ut Minutiani ex- 
Lw. i». 29. ercitus dictatore Cincinnato. 

6 Quod autem jus yetere republica Imperatores habue- 
rant, id post occupatam rempublicam ad magistros militum 

L3MI.C. translatum ex Codico Justinianeo apparet, ubi a gestorum in- 
sinuatione absolyuntur donationes rerum mobilium yel se mo- 
ventium, quas magistri militum militibus prostant ex spoliis 
hostium, sive in ipsa bellorum occupatione, sive in quibuscum- 
que locis degere noscerentur. 

7 Sed haec divisio jam olim s®pe in calumniam patuit, 
quasi duces ea ratione privatam gratiam captarent, quo nomine 

njon. vi 30. accusati Servilius, Coriolanus, Camillus, quasi amicis et clien- 

]dem vii. 63. • 

Liv. v. 32. tibus de publico largientes. Ipsi contra se tuebantur publico 
bono, ii/a o\ avvapafxevoi tou epyov, tov twv wovcvv Kapirov 
KO/uitcrd/uLevoi, 7rpo0u/uLU)? eirl ray aXXay aTparias atravrwaip* 
ut qui operi adfuerant, fructu laboris percepto, ad alias ex- 

Dion. Haiic. peditiones fierent promtiores ; quae Halicarnassensis in hanc 

vii. 64. _ 

rem verba sunt. 



• Epiri urbet] Et Athenas Sulla. 
Appianus Mithridatico (pag. 195.) 

' Lucullus] Ab co data diripienda 
militi Tigranocerta, narrat Plutarchus, 
(pag. 611 E.) ex spoliia datas aingulis 
pnetereadrachmas octingentas. Severus 
Ctesiphontis pnedam concesait militi: 



idem et tribunos et duoes et ipsos mi- 
lites habere jussit que per vicos diripue- 
rant. ^Elius Spartianns narrat. Ma- 
humetes II. Constantinopoleos et prar- 
dam et mancipia promisit militi. [Quod 
primum narrat Spabtiajcus, faotum 
equidem est a Septimio Severo Imp. at 



6 The right which, under the old republic, the Imperator had, was 
after the eztinction of the republic, transferred to the magvtri tnili- 
tum, os appears by the Codez of Justinian; where, in speaking of 
reports to be made to the emperor, of tho proceedings of the military 
authorities, an ezception is made with regard to donations of move- 
ables which the magiatri militum make to the soldiers out of the 
spoilfl of the enemy; whetber in tho occupation of war, or in the 
places where they are known to live. 

7 But this division, from an early period, gave opening to calamny, 
as if the goneralB had in this way sought private favour; on which 
ground accusations wero brought against Servilius, Coriolanus, Ca- 
millus, as baving lavished the public treasure upon their friends and 
clients. And they defended themselves by alleging the public good, 
that they who had had a share in the service, by receiving the reward of 
their labour, might be more prompt to other expedition», as Diony- 
sius says. 

XVIII. 1 I come now to speak of indiscriminate pillage. This was 
grnnted to tho soldiers, either when a country was to be ravaged ; or, 
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XVIII. 1 Venio ad direptionem : ea militi concessa aut 
in populatione, aut post praelium oppidive expugnationem ut 
signo dato discurreretur : quod antiquis saeculis rarius, nec ta- 
men exemplis caruit Nam Suessam Tarquinius militi diripi- Dionyt.iv.5o. 
endam dedit : castra JEquorum Q. Servilius Dictator : Veios u v . w. 47. 
nrbem Camillus : castra Volscorum consul Servilius. Fermisit lw. v. 20. 
et direptionem L. Valerius in agro JSquorum, Q. Fabius fusis vA 
Volscis, captaque Ecetra, mox alii sape. Victo Perseo Paulus wjm *~*i 
consul spolia jacentis exercitus peditibus, equitibus prodam 
circumjacentis agri concessit. Idem ex senatusconsulto diri- idemxiv.34. 
piendas dedit militi e Epiri urbes. f Lucullus victo Tigrane, a pp . .vm- 
militem a spoliis legendis diu inhibuit, mox certa jam victoria 
jus spoliandi hostes indulsit Cicero de inventione primo inter ca P . 45. 
modos acquirendi dominii ponit, si quid ex bostibus captum 
sit, *cujus prsedra sectio non venierit. 

2 Qui morem bunc improbant, aiunt avidas in direptiones 
manus praeripere fortium bellatorum praemia, cum ita ferme 



posterius eit Alexandri Severi. Prius 
exstat in Vit. Sever. cap. 16. alternm in 
VU. Alex. Sever. cap. 55. Adeoque no- 
minnm timilitndo Anctori nostro caussa 
fnit erroris. J. B.] 

s Cvjus preda. tectio non venierii] 
Varro aex modos numerat, qnibus do- 
minns legitimns perficiatur, hereditatis 



juatffi aditionem, mancipationem, in jure 
cessionem, usncapionem, e prada sub 
corona venditionem, et ab auctione pub- 
lica, cum bona cujusquam sectione ve- 
nennt. [De Re Rust. Lib. n. cap. 10. 
Quo de loco vide AVilhelmi Goesii 
Vindic. pro recepta de Mutui alienatione 
senientia, p. 66, et seqq. J. B.] 



afler a battle or the taking of a town, it was allowed that pillage 
was to begin at an appointcd signal. This was rare in early ages, but 
«till, not without ezample. Tarquinius gave up Suessa to be pillaged 
by the soldiers ; Q. Serrilius tho Dictator gave up tho camp of the Equi 
to the samo fate : Camillus the city of Voii ; Servilius tho consul, the 
camp of the Volsci ; L. Valerius permitted pillage in the country of tho 
Equi; Q. Fabius did so when the Volsci had boen dispcrsed, and 
Ecetra taken ; and others frequently on subsequent occasions. When 
Perseus was conquered, Paulus the consul gavo the spoils of the army 
which was defeated to the infantry, the plunder of the surrounding 
country io the cavalry. The same leader, by a decree of the senate, 
gavo up ihe cities of Epirus to pillage by tho soldicrs. When Lu- 
cullus conquered Tigranes, he long restrained the soldiers from taking 
spoil, but at last, when the victory was certain, he gave pcrmission to 
pillage. Cicero puts, among the ways of acquiring property, if we 
take anything from the enemy which is not liable to bo divided and 
sold on the public account. 

2 They who condemn this practice say, that greedy hands, activo 
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eveniat, h ut qui segnior sit prodetur, at fortissimus quisque 

laboris periculique prsecipuam partem petere soleat, quaa sunt 

Lib.y.8o. verba Appii apud Livium: unde non longe abit Cyri illud 

De cyri inst apud Xenophontem : ev ttj apnayrj ev oto on o\ irovijpoi 

ApudLiy.' irXeoveKTriaeiav av. Sed contra dicitur, gratius id fore lae- 

tHpr ' tiusque quod sua quisque manu ex hoste captum domum retu- 

lisset, quam si multiplex accepisset alterius arbitrio. 

3 Interdum quoque concessa direptio, quod impediri non 

pos3et. In expugnatione Cortuosse Hetruscorum oppidi, nar- 
nb. w\. 4. rante Livio, publicari prazdam tribunis placebat, sed impe- 

rium quam consilium segnius fuit: jam militum prceda 
Lir.xxxriu. erat, nec nisi per invidiam adimi poterat. Sic et Gallo- 

graecorum castra a C. Helvii agmine direpta legimus contra 

ducis voluntatem. 

XIX. Quod dixi, aliis interdum extra milites pr»dam 

aut pecuniam e praeda redactam concedi solere, id ferme ita 

contigit, ut his qui tributum ad bellum contulerant tantundem 
nion. Hai. redderctur. Ludos quoque ex manubiis interdum instructos 

▼• */• 

notes. 

h Ut qui $egnior sit prcedetur] Vide • Apollini] Meminit et Appianna in 

qna» jam nunc ex Procopio adferemus Excerptis PeirescianU. (pag. 648.) 
ad § 24. 



In pillage, are so forward as to snatch the prizes which ought to fall 
to the share of thc hravest ; for it commonly happens that they who 
are slowest in fight are quickest in plunder, whilo the bravest soldiers 
commonly take tho main share of danger and toil ; as Appius says in 
Livy. And so in Xenophon. On the other hand it is said that what 
each takcs from tho enemy with his own hand and carries home, is 
more grateful and valued than a thing of many times the ralue, 
which he roceivos at the will of anothor. 

3 Somotimes again, pillago is allowed, whcn it cannot be pre~ 
vented. In the storming of Cortuosa, a town of the Hetrusci, Liry 
says, The Tribunes directed that the booty should be public property; but 
the command was too slow for the tntention. The soldiers had alrtady 
taken the booty 9 and it could not be taken/rom them wUhout doing a 
very odious thing. So tho camp of the Gallo-Graocians was plundered 
hy the troops of 0. Helvius contrary to the general's wish. 

XIX. Wbat I havo said, that booty or prize-money is sometimes 
given to others than soldiers, generally happens, in order that those 
who havo contributed to tho expenses of the war should be romune- 
ratcd ; we may also sometimes read of public spectacles provided out 
of tho spoils. 
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XX. 1 Neque yero diversis tantum bellis aliter atque 
aliter usurpaium, sed eodem bello eadem praeda saepe in usus 
diversos impensa, aut partibus divisis, aut rerum generibus 
distinctis. Sio Gamillus decimam ex praeda 'Apollini Pythio u *- v - »• 
dedit, Graecorum exemplo, sed quod primitus ab Hebraeis 
Tenerat : quo tempore sub decima prodra vota, non res mo- 
yentes tantnm, sed et urbem, et agros venire a pontificibus 
judicatum est. Eodem victore praedse de Faliscis pars maxima J** «• ,ft - 
ad quaastorem redacta est, band ita multum militi datum. Sic 
et L. Manlius prcedam aut vendidit, quod ejus in publicum 
redigendum erat, aut cum cura ut quam cequissima esset 
per milites divisit: quae Livii verba sunt. LiixmvHi. 

2 Oenera in qu» prseda dividi potest sunt haec : homines 
captivi, armenta, et greges, quae Graeci, cum proprie loquuntur 
Xeiav vocant, pecnnia, res mobiles aliae, pretiosae aut viliores. 
Q. Fabius Volscis devictis Xeiai/ et spolia per quaestorem vendi ^fi?^* 1 - 
jubet : argentum ipse defert Idem Yolscis et JSquis devictis Idem ^ 21 - 
captiTOS extra Tusculanos militi donat, et in agro Ecetrano 
homines ac pecora diripienda concedit. L. Cornclius Antio^w- 
capto aurum, argentum, aes in aerarium defert: captivos et 



XX. 1 But not only have different usageB prevailed in different 
wari, but in the same war the sarae booty has often been applied to 
different use«, either by dividing it into parte, or by distinguishing 
the kind of objects. Thus Camillus dedicated the tenth part of tho 
spoil to Pythian Apollo, following the examplo of the Greeks, which 
howerer, came originally from tho Hebrews : and at that time, the 
dedication of a tenth of the spoil was held by the priests to include, 
not moveables only, but the lands and the city. By the same gene- 
ral, when victorious over the Falisci, the greater part of the booty 
was transferred to the questor, and a small part only given to the 
soldiers. So L. Manlius, either sold the spoil, ihat part of it which waa 
to go to the public, or divided it among the soldiers, taking care that 
the division should be exactly fair, as Livy says. 

2 The classes of objects into which spoil may be divided, are 
thete: men, captives, herds and flocks, which tbe Grccks, when thcy 
speak strictly, call \tia ; money and other moveables, either precious 
or oommon. Q. Fabius, when he had conquered the Yolsci, ordered 
the Xc(a and spoils to be sold by tho questor; he himself managed 
the money. The same, when the Volsci and ^qui were conquered, 
gave to the soldiors the captives, except the Tusculans ; and in the 
land of Ecetra, gave up men and cattle to pillage. L. Cornelius, 
when Antium was taken, transferred to the trcasury the gold, silver, 
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prffidam per quaestorem vendit: militi ea permittit, qu» ad 
idem x. 85. victum et vestem pertinebant. Nec dissimile huic Cincinnati 

institutum, qui Gorbione JEquorum oppido accepto pretiosiora 

prsedffi Romam misit, cetera centuriatim divisit. Camillus 
Liv.T.ss. captis Veiis, preter pecuniam ex venditione captivorum, 
idem ri 4. nihil in publicum redegit ; Hetruscis devictis captivisque ven- 

ditis, ex ea pecunia aurum matronis quod contulerant persolvit, 
idem vi. 13. pateras tres aureas in Capitolio posuit. Cosso dictatore, ex 

Yolscis prada omnis prseter libera corpora militi concessa est. 
Dion. Hai. 3 Fabricius superatis Lucanis, Brutiis, Samnitibus, mili- 

p- n*f tem ditavit, tributa civibus reddidit, quadringenta talenta k in 
Liv. xxv. 14. serarium retulit. Q. Fulvius et Appius Claudius, cum Han- 

nonis capta essent castra, praedam vendiderunt, diviseruntque, 
App. Pun. donatis quorum opera fuerat singularis. Scipio, capta Car- 

thagine, qu» in urbe erant dedit diripienda militi, excepto 
Liv. xxxvu. auro, argento, donariis. Acilius, capta Lamia, partim divisit, 

partim vendidit pradam. Cn. Manlius victis Gallogrocis, 
liv. xxxviu. concrematis ex Romana superstitione hostium armis, ceteram 

k In erarium retulti] Et Fabius pe- bui dispertisset. [Aliter rem narrant 
cnniam venditornm homirittm capto Livtvs, Lib. xxnr. e. 16. nnm. 7. et 
Tarento, cum praedffi reliquum militi- Plutahchus, Vit. Fab, pag. 187 c. 



and brass; the captives and spoil he sold by the questor; he gave up 
to the soldiera what pertained to food and raiment. Nor was the 
rule of Gincinnatus dissimilar, who, when he became master of Gor- 
bio, a town of the ^Equi, sent tho more precious parts of the apoil 
to Roxne, and divided the rest according to centuries. Gamillus, 
when Veii was taken, assigned nothing to the public except the 
money from the sale of the captives. When the Hetrusci were con- 
quered, and the captives sold, out of tho money he repaid to the 
matrons the gold which they had contributed, and placed ihree 
golden pateraB in the Gapitol. When Cossus was dictator, all the 
prey of the Volsci, cxcept the bodies of the free men, was given up 
to the soidiers. 

3 When Fabricius had conquered the Lucani, Brutii and Sam- 
nites, he enriched the soldiers, restored the tributes to the cities, and 
carried forty talents to the treasury. Q. Fulvius and Appius Clau- 
dius, when the camp of Hannibal was taken, sold the booty and 
divided it, giving donations to those who had performed eminent 
services. Scipio, when Carthage was taken, gave up to pillage what 
was in the city, ezcepting the gold, silver and donations. Acilius, 
when Lamia was taken, partly divided and partly sold the spoil. Gn. 
Manlius when the Gallo-Qnecians were conquered, burnt their arm» 
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praedam conferre omnes jussit, et aut vendidit, quod ejus in 
publicum redigendum erat, aut cum cura, ut quam sequissima 
esset, in milites divisit. 

XXI. 1 Ex his qu® diximus apparet, non minus apud 
Romanos, quam apud alias gentes plerasque pr&dam fuisse 
populi Romani, sed ejus dispensand® arbitrium aliquod Impe- 
ratoribus concessum, ita tamen ut, qiiod ante diximus, rationem 
actus sui populo deberent: quod inter alia docet exemplum 
L. Scipionis qui damnatus est peculatus judicio, ut loquitur 
Valerius Maximus, quadringenta octoginta argenti plus &£-£•?' rav* 
cepisse quam in SBrarium retulisset: et aliorum quos ante"- 
retulimus. 

2 M. Cato in oratione quam de praeda scripsit, vehemen- 
tibus atque illustribus verbis, ut ait Gellius, de impunitate ub. xi la 
peculatus atque licentia conquestus est: ex qua oratione hoc 
exstat fragmentum : Fures privatorum furtorum in nervo 
atque compedibus cetatem agunt. Fures publici in auro 
atque purpura. Idem alibi dixerat, mirari se, audere quem- ^fj^ 

p. 788. 

Confndit forte Auctor noater, qnod de Scipione, nbi Hasdrubalem devicis- 
Historicns Latinus paullo infra refert set, cap. 19. n. 2. J. BJ\ 



from a Boman superstition, and ordered all to bring in the rest of 
the spoil; and eitlier sold that part of it which was to go to the public, 
or divided it with care that the division should be fair*. 

XXI. 1 From what we haye said, it appears that among the 
Romans, as well as among most other nations, the spoil beionged to 
the people, but that some discretion in dividing it was aliowed the 
general; but, as we haye said, in such way that he was responsiblo 
to the peoplo. This appears, among other instances, by the exam- 
ple of L. Scipio, who was condemned for peculation, as Valerius 
Maximus tells us, as having received four hundred and eighty ses- 
terces of silver more than he had transferred to the treasury; and 
of others whom we have mentioned. 

2 M. Cato, in an oration concerning prize-treasure, written, as 
Gellius says, in vehement and briiliant language, complained of the 
impunity and licence of peculation. Of that oration this fragment 
18 extant : Private robbers are put in prison and in bonds : public rob- 
bers are sten inpurple and gold. He had elsewhore said that He mar- 
veUed that anv one could set up in his Jiouee images which were taken 
in war. So Gicero makes it a point to inflame the odium against 

* He had qnoted this before, Art. 1, of this section, bnt had by mistake called 
the generml L. Manlins instead of Cnssus Manlins. (Gronov.) 
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quam capta bello signa pro supeUectile domi statuere. Ita 

rerr. !▼. 41. et Verri peculatus invidiam auget Cicero, quod signum sustu- 
lisset, et quidem captum de prseda hostium. 

3 Nec Imperatores tantum, sed et milites peculatus prsedss 
nomine tenebantur, si nempe eam in publicum non detulissent: 

Hfctx.i& adigebantur enim omnes sacramento, ut ait Polybius, irepl 
tov /utjSeva uoa(pi^€crOai /nrjdev Ttvv €k tj}s Stapirayr}?, aXXa 
Ttjpelv ttjv iriaTtv Kara tov opxov* nihil quemquam ex prceda 
interversurum 9 sed fidem servaturos ex religione sacramenti. 

Lib.iTi.4. Q U o forte referri potest formula jurisjurandi apud Gellium, 
3 qua militi imperatur ne quid tollat in exercitu deoemque 
raillia passuum prope, quod pluris sit nummi argentei, aut si 
sustulerit ad consulem proferat, aut triduo proximo profiteatur. 

L.mm.adL Hinc intelligi potest quid sit quod Modestinus dicit: is qui 
prcedam ab hostibus captam surripuit peculatus tenetur: 
quod vel unum satis esse debuit ut juris interpretes moneret 
ne ex bostibus capta singulis acquiri crederent, cum constet 

l. h c*l uu peculatum non esse nisi in re publica, sacra, aut religiosa. 
Hac omnia eo pertinent, ut appareat, quod supra diximus, 

B Vide hac de re Rhab. Herm. tu MUUttm, pag. 184, et teqq. in libro 
Schelii Dissertationem De Sacramen- jam snpra laudato. J. B. 



Verres, that he had appropriated an image, and ihat one taken as spoil 
from the eneroy. 

3 And not the generals only, but the soldiors also, were held 
accountable for peculation of prize-treasure ; that ifl, if they did not 
transfer it to the public For all were bound by the military oath, 
as Polybius says, not to appropriate any part of their booty, but to 
koep their good faith as sworn. And to this perhaps we may refer 
ihe formula of oath in Gellius, by which the soldier is commanded 
not to take anything, within ten miles of tho army, of more ralue 
than a silrer nwmmtu (sesterce), or if he did take it, to bring it to 
the consul, or to announce it within three days. Hence we may un- 
dergtand what Modestinus says; He who secretes booty takm from 
the mtmy ia guilty of peculation ; and this passage alone might 
satisfy juristical interpreters, that they are not to suppose that what 
individuals take from the enemy becomes their own : since pecula- 
tion can only apply to property public, sacred, or religious. All 
tbese cases concur to make it appear, as we hare said abore, that set- 
ting aside the Civil Law, and primarily, things taken by mUitary 
operations become the property of the people or king who are carry- 
ing on the war. 
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semota lege civili, et primo, in bellicis actibus capta populi 
aut regis bellum gerentis fieri. 

XXII. 1 Addidimus semota lege civili et primo, sive 
directe: illud quia de rebus nondum actu qusesitis lex ad uti- 
litatem publicam potest imperare, sive lex illa lex populi est, 
ut apud Romanos, sive regis, ut apud Hebraeos et alibi. Sub 
legis autem nomine etiam oonsuetudinem recte introductam 
Tolumus comprehendi. Alterum illud eo pertinet, ut sciamus 
sicut res alias ita et prsedam posse a populo aliis concedi, nec 
tantum post acquisitionem, sed et ante eam, ita ut subsecuta 
captura conjungantur actiones brevi manu, ut loquuntur juris- 
consulti : nec tantum ea concessio nominatim fieri potest, sed 
et in genere, ut viduis, senibus, et egentibus pupillis pars 
prsedss data est temporibus Maccabaicis, aut etiam personis jfg**- ^ 
incertis ad exemplum missilium, quse Romani consules capien- 
tium faciebant 

2 Neque vero haec juris translatio, quae lege aut concessu 
fit, semper mera donatio est, sed interdum contractus, inter- 
dum aut solutio ejus quod debetur, aut remuneratio ob damna 
quae quis passus est, aut ob id quod ipse bello impendit, sive 
sumtu, sive opera, ut cum socii aut subditi nullo stipendio 
militant, aut non tali quod opero respondeat. Nam ex his 



XXII. 1 I have added " setting asido the Civil Law, and prima- 
rily," that is, directly. The first clause, becauso concorning things 
not yet actually acquired, the law may regulate according to public 
utility ; whether the law be made by the pcople, as among thc Ro- 
mans, or by the king, as among tho Hebrews and clsewhere. And 
under the name of " law," I also include custom rightly introduced. 
The other clause, " primarily" tends to this : that we mean that spoil, 
l!ke other things, may be conceded by the people to others, not only 
after acqnisition, but also beforo ; so that whcn the capture follows, 
the two events may be conjoined brevi manu, so as to be one, as the 
jurists speak. And such concession may be made, not only naming 
each person, but by classes ; as in tho times of the Maccabees, a part 
of the spoil was given to widows, old men, and needy orphans ; or 
even to uncertain persons, as in a scramble, in which the Roman 
consuls gave things to thoso who caught thom. 

2 And this transfer of right (from the public to privato persons,) 
which is made by law or concession, is not always a mere donation, 
but sometimes a contract, sometimes a payment of what is due, or a 
remuneration for losses suffered, or expenses incurred in the war, 
either in tho way of payment or of work done ; as when allies and 
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causis prsedam aut omnem, aut ejus partem concedi solitam 
videmus. 

XXIII. Et illud quidem tacita consuetudine ubique ferme 
caid.cmt.85. inductum jurisconsulti nostri notant, ut sua faciant quse capiunt 
dtBtu.^ii aut socii, aut 'subditi qui sine stipendio et suo sumtu suoque 
iSStiZd P e " cu l um bellum gerunt. m Ratio in sociis est evidens, quia 
Ff^Lf- naturaliter socius socio tenetur ad reparationem damnorum 
^aeq n pou. <l u ® °^ negotium commune aut publicum eveniunt. Adde 
covu.adc. quod opera quoque gratis praestari vix solet Sic medicis, 
f». *•«• ait Seneca, pretium operce solvi quod desenriunt, quod a 
<ue. i&.' T ' rebus suis avocati nobis vacant. In oratoribus idem sequum 
Yiui.orat judic^t Quintilianus, quia hsec ipsa opera tempusque omne 
"U- 7 * alienis negotiis datum facultatem aliter acquirendi recidunt: 
Ann, xi.7. quod Tacitus dizit : omitti curas familiares, ut quis se alienis 

negotiis intendat. Gredibile ergo est, nisi causa alia appa- 
reat, puta aut beneficentia mera, aut contractus antecedens, 
n spem ex bostibus lucrandi spectatam in damni et opera com- 
pensationem. 

XXIV. 1 In subditis id non aeque evidenter procedit, 

1 Subditi qui sine ttipendio et suo num [apad Procopium] Gotth. i. (c. 3.) 
sumtu suoque periculo bdlum gerunt] D Spem ex hosfflnu luerandi epecta- 

Vide Cromerum zix. Polonicorum. tam in damni et opere compensationem] 

(pag.430.) Vide Plutarchum3farc«//o. (pag.302.) 

m Ratio in socii* est evidens] Utitur ° De sociis exemplum est] Priscis 

ea Amalaauntha in epistola ad Justinia- Latinia tertias praed» popnlas Bomanas 



subjects servo in the war without pay, or with pay insufficient to the 
work. For we see cases in which the whole booty, or a part of it, is 
assigned for such causes. 

XXIII. And this we find that our jurists note as almost univer- 
sally introduced by custom ; that what is captured by allies or subjects 
who carry on the war without pay at their own risk, becomes theirs. 
The reason in the case of allies is evident ; because, by Natural Law, 
ally is bound to ally for the reparation of losses which occur in the 
course of a common or public transaction. Add, that work is seldom 
done gratis. Pht/sicians are paid, says Seneca, because they leave 
their oum business to attend to ours. Quintilian thinks the same 
thing is reasonable in advocates, because by spending their time 
and strength on that office, thoy are prevonted from making gain in 
othcr ways. So Tacitus. It is therefore presumable, excopt some 
other cause appear, for instance mere good will or antecedont con- 
tract, that this hope of gotting gain from the enemy was looked to, as 
the compensation for loss and labour. 
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quia hi operam civitati suse debent : sed contra occurrit quod 
ubi non omnes sed aliqui militant, bis ipsis a corpore civitatis 
retributio debetur ejus quod plus ceteris operae aut sumtus 
impendunt, multoque magis damnorum : in cujus retributionis 
certae locum spea praed® totius aut partis incertaa facile, nec 
sine ratione, conceditur. Sic Poeta, Propert nr. 

' ' Eleg. tli. 21. 

Prseda Bit hsac illis quorum meruere labores. 

2 °De sociis exemplum est in federe Romano, quo Latini 

in prodffi partem sequam admittuntur in iis bellis, qu® populi liv. h. 33. 
Romani auspiciis gerebantur. Sic in bello quod JStoli gere- »• 
bant adjutoribus Romanis, JStolis quidem urbes et agri, Ro- Poiyb.xi.5. 
manis autem captivi et res mobiles cedebant. Post victoriam**;"* 1 ""- 
de rege Ptolem&o, partem praedae Atheniensibus dedit Deme- piut. Drmeu 
trius. Ambrosius historiam tractans Abrahami moris hujus P 
aequitatem ostendit : sane his qui secum fuissent, in adju- lh>. i. <u 
mentum fortasse sociati, partem emolumenti tribuendam 
asserit, tanquam mercedem laboris. 

3 De subditis exemplum est in populo Hebraeo, apud jvmw.xxxi. 

r r 27.47. et 

1 Sam. xxx. 
pnratabat. Pliniua Lib. xxxiv. 5. Pro Deiotaro Galatise repi donavit, quia so- *2. ctdein- 

modo miaai militis praedam partiuntur cius belli Mithridatici fuerat [Postre- < 2Macc. vui! 

pagi HeJvetici, teste Simlero: pro modo mum istud habet Auctor ex Eutropio, ^ 8, ^ 0, 

aumtuom partiti Pontifex, Imperator, Breviar. Lib. vi. cap. xi. Vide etiam 

Veneti, bello contra Turcam. Paruta Sirabonem, Geogr, Lib. xn. p. 547. 

viu. Pompeiua Armeniam minorem Ed. Paris. J. B.] 



XXIV. 1 In the case of subjects the argument is not equally 
obyiouB, because they owe their labour to tho state. But on thc 
other hand, when it is not all, but only some, who scrre in war, these 
have a claim to retribution for the labour and ezpense which they 
incur beyond others, and still more, for the loss. And in the placo 
of such certain retribution, it is not unrcasonable to conccdo to 
them a hope either of the whole spoil, or of an uncertain part thereof. 
So the Poet Fropertius. 

2 We have an example, as to allies, in the Roman league, in 
which the Latins aro admitted to an equai share of the spoil in tho 
wars carried on under the auspices of the Roman people. So in the 
war which the Etolians carried on, the Romans helping thera, the 
cities and lands were given to the Etolians, the captives and move- 
ables to the Romans. After the victory over king Ptolemy, Demo- 
trius gave a part of the spoil to the Athenians. Ambrose, in treating 
of the history of Abraham, shews the equity of this custom : He gives 
to those who had been with him and Jielped him, a part of the gain a$ a 
reward of their labour. 

3 With regard to subjects, we have an examplo in the Ilebrew 
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quem pars prodse dimidia cedebat p his qui in procinctu fue- 
rant. Sic et Alexandri miles prsedam privatis ereptam suam 
faciebat, nisi quod eximia quaedam solitus esset ad regem 

piut Apoph. referre : unde accusatos eos yidemus qui ad Arbela conspi- 
rasse dicebantur, de pr»da omni ita sibi vindicanda, ut nihil 
in aerarium deferrent. 

4 At quse publica bostium aut regis fuerant, exemta 
erant huic licenti®. Ita legimus Macedonas, cum Darii castra 
ad Pyramum amnem irrupissent, ingens auri argentique pon- 
dus diripuisse, nec quicquam reliquisse intactum q praeter regis 

Lib.ui.11. tabernaculum : tradito mare, inquit Curtius, ut victorem victi 
regis tabernaculo exciperent. Unde non abit mos Hebro- 

stem.xiL90.orum, qui victi regis coronam regi imponebant.victori, eidem- 

Ttt.de nge. que assignabant (quod in Thalmudicis Digestis legitur) regiam 
supellectilem bello captam: et quod in rebus gestis Caroli 
Magni legimus, cum is Hungaros vicisset, privatas opes mi- 
liti, regias serario cessisse. At apud Graacos Xdcpvpa erant 
publica, ut ante ostendimus, ctkuXci singulorum. Vocant autem 
(7Kv\a ea qu» durante certamine eripiuntur hosti, \d<pvpa 

P His qui in procinctufuerant] Pi- mos servarant. Chalcocondylas Lib. r. 
■id» portem preed® dabant his qui do- 4 Pretter rtgis tabernacu lu m] VJd© 



people, among whom half of the spoil went to those who were in 
service in the army. Thus also the soldiers of Alexander had for 
their use tho hooty taken from privato persons, ezcept that there was 
a custom of transferring to the king any object of peculiar value ; 
and accordingly, we find that those who were said to have conspired 
at Arbela, were accused of intending to appropriato the whole of the 
spoil, and to givo nothing to the trcasury. 

4 But what had been with the enemy, public property or king^a 
property, was eiempted from this iiccnce. Thus we read that the 
Macedonians, when they stormed tho camp of Darius at the rirer 
Pyramus, plundored a great mass of gold and silver, and left nothing 
untouchcd exccpt the king*s tent: according to the established u*agt\ 
says Curtius, that the eonquered party should receive the conqueror in 
the kintfs tent. And tho usage of the HebrewB was not diffcrent, who 
put tho crown of the conquered king on the head of the conqueror, 
and assigned to him (as we read in the Talmudic Collections) tho 
royai furniture which was taken in the war. So, in tho history of 
Gharlemagne, we read that when he had conquered the Hungarians, 
the private treasure went to the soldiers, the royal, to the treasury. 
Among the Grccks thero were two different words for public and 
private spoil, XdQvpa and cncCXa. The latter implies what was taken 
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quee post certamen : quod discrimen et aliis gentibos nonnullis ArhudeBea. 

plaCUlt. Bellin. p. 9. 

* tit. 18. n. 3. 

5 At apud Romanos yeteri quidem republica non tantum ggjdj- jj- 
fuisse concessum militibus, satis apparet ex his quaa supraf^/",^ 
diximus. Plusculum indulgeri coepit militi in bellis civilibus. wJ^JJb!'ad 
Ita a SoIIano milite JSquulanum direptum legas. Et Csesar Ur 7 'J!^ L ** 
post pugnam Pharsalicam castra Pompeiana militi dat diripi- p^&a**' 
enda cum boc dicto apud Lucanum : lu>. vh. v. 

* 730, ctscqq. 

Buperest pro sanguine rnerccs, 
Quam monfltrare meum est; nec enim donare vocabo 
Quod sibi quisque dabit. 

Bruti et Cassii castra diripuerunt Octaviani et Antoniani mili- A|»pxMi.iT. 
tes. Bello civiJi alio Flaviani ad Cremonam ducti, quanquam 
instabat nox, coloniam divitem festinant impetu capere ; veriti 
alioqui ne opes Cremonensium in sinu praefectorum legatorum- 
que essent, gnari scilicet, ut Tacitus loquitur, expugnatm huu hl ta 
urbis prcedam ad militem, deditce ad ducem pertinere. 

6 Atque id languescente disciplina eo libentius concessum 
militi, ne manente periculo omissis hostibus proda manus im- 

et Diodormn libro xyii. (c.35.) et Plu- (oap. 6. § 6.) et tolli sui ir. (cap. 4. § 
tarchmn AUxamdro (pag. 676.) SimUia 13.) et vn. 
Tide apnd Xenophontem nr. de Cyro, 



from the enemy during the contest; the formor, what was takon 
afterwards ; which distinction was also made by some other nations. 

5 But among the Romans, there was not so much allowed to the 
soldiers under the old repuhlic ; as sufficiently appcars from what we 
have said above. In the civii wars, they bcgan to bo more indulged. 
Thus we read that Equulanum was plundered by the soldiers of Sulla. 
And Ccesar, in Lucan, gives up the camp of Pompoy after the battle 
of Pharsalia to be plundered. The soldicrs of Octavius and Antony 
plundered the camp of Brutus and Cassius. In another civil war, the 
Flavians being led to Cremona, though night was at hand, hasten to 
storm that rich colony ; fearing lest otherwise the wealth of the Cre- 
monese should fall into the lap of tho prefccts and legates ; knowing 
in fact, as Tacitus says, that when a city is stormed, the booty bclongs to 
the soldiers ; when it is mrrendered, to the general. 

6 In the decay of discipline, this concession to the soldiers was the 
more willingly made, lest they should, bcforo the fight was over, turn 
away from the enemy to fall on tho spoil, and so havo their hands ill 
employed ; a turn by which many rictories were frustratcd. When 
Corbulo stormed the strong placo Volandum in Armenia, the common 
people, says Tacitus, waa sold by auction, the rest of the booty wa$ given 
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pediret, quod plurimas saepe victorias corrupit. Cum castellum 
Volandum in Armenia Corbulo expugnasset, imbeUe vulgus, 
lui »"*" narr ante Tacito, sub corona venditum, reliqua praedce victo- 
ahh.xw.96. ribus cessit. Apud eundem scriptorem in praelio Britannico 
Suetonius suos hortatur, ut caedem continuent prsedsd imme- 
mores : addens parta victoria cuncta ipsis cessura : qualia et 
alibi passim invenias. Adde quod r ez Procopio jam modo 
attulimus. 

7 Sunt autem qu®dam tam exigna, ut publicari digna 
non sint. Haec ubique solent capientes sequi populi concessu. 
Talia erant vetere Romana republica, hasta, hastile, ligna, 
pabulum, uter, follis, facula, et si quid minoris esset nummi 
argentei. Nam has exceptiones sacramento militari additas 
Lib.xvL4. apud Gellium legimus. Cui non dissimile est quod nautis 
cmuLGau. etiam stipendio militantibus conceditur: Galli despoliationem 

xx. UL xiii. .,7 i 

art io. et 16. au t pilagium vocant, et eo comprehendunt vestem, aurum qno- 

que et argentum intra decem scutatos. Alibi pars aliquota 

ffiiEwi P r ®d« militibus datur, ut in Hispania, 8 modo quinta, modo 

p. *. tertia, alias dimidia penes regem manet : et septima, interdum 

r Ex Procopio] Is Vandalicorum n. (c. 7.) omnem ex Pioeno pnedam con- 

(cap. 21.) narrat, Salomoni in Levathaa vectam ad Belisariam qui eam pro me- 

bellum gerenti infensos faisse milites, ritis divideret; addita cansa: ov ydp 

qaod prsedam detineret. Dicebat id se diKaiov v<p* erepwv pkv tou« KTjQrjva* 

facere ut bello finito distribueret pro nrov*» fxeyd\u> dir6\\vadai 9 dWovt $i 

cojosque meritis. £t Gotthicorum n. rou fiekiros ovdejxid TaXat-roopla 6vi- 



to the soldkrs. In tho same writer, Suetonius, in the Britannic battle, 
exhorte his men to continuo the slaughter of the enemy without 
regarding the spoil ; adding that when tho yictory is gained, all will be 
theirs ; and the like you find in many other places. Add what we 
have just adduced from Procopius. 

7 Some matters of booty are so small that they are not worth 
giving to the public. These are commonly allowed to belong to the 
captor by the permission of the people. Such, in the old republic of 
Romo, were the spear, javelin, firewood, food, water-bottle, scrip, link, 
and small money. For we find these ezceptions addod in Gellius to the 
military oath. And something similar was allowed sailors when serv- 
ing in war : the French call this spoil or pillagey and comprehend in it 
clothing, and gold and silver within tcn crowns. In some places, a 
certain fraction of the booty is given to the soidiors, as in Spain; 
sometimes a fifth, sometimes a third : in other cases, a half goes to the 
king ; and a seventh, somotimes a tenth, to the goneral ; the rest to 
the captors ; ezcept the ships of war, which go altogether to the king. 
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decima penes ducem exercitus: cetera sunt capicntium: *ex« 
ceptis navibus bellicis qu» totae regi cedunt. 

8 Est et ubi oper», periculi, sumtuumque babita ratione 
partitio instituitur, ut apud Italos capt® navis pars tertia ce- contuua. 
dit dommo navis victricis, tantundem ferunt quorum merces ln 
navi erant, tantundem hi qui pugnaverunt. Nec non et illud 
accidit, ut qni suo pericnlo ac sumtu bellum ministrant non 
totam praedam auferant, sed partem debeant publico, aut ei 
qni ex publico jus suum trahit. Sic apud Hispanos si in l*o. hup. 
bello naves privatis sumtibus instruantur, de prseda parsp**-i-it 
regi, pars et maris prafecto debetur. Galliae moribus de- coml goh 
cimam fert maris praefectus : sic et apud Hollandos : sed hic «ti. 
quinta prius praedaa pars a republica deducitur. Terra vero inttrwt r* 
passim nnnc usurpatur, nt in direptionibus oppidorum et pra> k. 
liis suum quisque faciat quod cepit : in excursibus vero capta 
commnnia fiant eorum qui in comitatu sunt, inter ipsos pro 
dignitatis ratione partienda. 

XXV. Hsec autem eo pertinent, ut sciamus si apud 
populum bello non permixtum controversia oriatur de re bello 

vaaOar non ayuum esse ab aliis magno libro v. 

labore Jucos imUrfici, alios autem sine ' Exceptis navibut bellicis] Sic ma- 

ulla molestia melle vescL chinae beUic» regibus except» apud 

• Modo quinta] Eum et Turcis mo- Gotthos. Johannes Magnus Hxstorics 

rern tribnit LeunclaYius libro iii. et Suedicce libro xi. c. 11. [Nil ibl J.B.] 



8 In Bome cases the partition is made, taking account of trouble, 
danger, and expense; as among the Italians, the third part of a 
captured ship goes to the captain of the victorious ship, a third 
part to the merchanta to whom the cargo belonged, and a third 
part to the sailors. Also in some cases, those who fight at their 
own danger and expense do not take tho whole booty, but are 
obliged to give a part to the public, or to those who derivo their 
right from the public. So with the Spaniards, if ships are sent out 
at private exponse, part of the prize goes to the king, part to the 
High AdmiraL By the custom of France, the Admiral has a tenth ; 
and 80 with the Holianders ; but hore a fifth part of the booty is 
taken by the State. By land, the common use everywhero now is, 
that in pillage of towns, and in batties, every one makes his own 
what he takes ; but in ezpeditions for booty, the captures are com- 
mon to those who are in the company, and are divided according 
to their rank. 

XXV. The tendency of these remarks is, that if, in a neutral 
nation, a controversy arises concerning things captured in war, they 

r i 10 

[OROT. III.J 



146 DE JURE ACQUIEENDI BELLO CAPTA. [Lib. III. 

capta, addicendam rem ei cui favent leges aut mores populi 
a cujus partibus res capta est : quod si ejus nihil probetur, 
exjure gentium communi rem ipsi populo adjudicandam, si 
modo ea res in actu beilico capta est. Nam ex his qu» dicta 
jam ante a nobis sunt satis apparet non omnino verum esse id 
Lib. r. 10. q UO d p ro Tkebanis adfert Quintilianus ; in eo quod in judi- 
cium deduci potest nihil valere jus belli, nec armis erepta 
nisi armis posse retineri. 

XXVI. 1 Qu® vero res hostium non sunt, *etsi apud 
hostes reperiantur, capientium non fiunt: id enim, ut jam 
tfoccj3. ante diximus, nec naturali juri congruit, nec jure gentium 
Lib.xw.44. introductum est Sic Romani Prusiae dicunt: x si is ager An- 
tiochi non fuisset, eo ne populi quidem Romani faetum 
apparere. Si quod tamen in illis rebus jus habuit hosUs 
quod possessioni connectatur, puta pignoris, retentionis, servi- 
tutis, id quo minus capientibus acquiratur nihil obstat. 

Etsi apud hostes reperiantur] Yide eo ne populi quidem Romamfactum ap- 

supra cap. ir. § 7. parere] Sio neo Bocchi factus ager 

* Si it ager Antiochi non JUisset, victo Jugurtha is qui non Jugurtha 



are to be adjudged to those to whom they belong by the laws and 
customs of the people by whoso party the capture is made. And if 
% there is no proof on this point, then, by the common Laws of Nations, 
the thing is to be adjudged to the nation itself, provided it be taken 
in war. For from what we have said, it appears that the assertion 
of Quintilian is not exactly truo, pleading for the Thebans ; that in 
a matter which can be brought into a court of justice, the right of 
war goes for nothing ; and that which is taken by anns can only be 
kept by arms. 

XXVI. 1 Things which do not belong to the enemy, though 
they are found with the enemy, do not belong to the captors ; for 
that» as we hayo said, is neither congruous to natural law nor esta- 
blished by the Laws of Nations. So the Romans say to Prusias, If 
th$ land had not bdonged to Antiochus, it would thence follow thai 
it did not become the property of the Romaru. But if the enemy 
had any right orer these objects, such as is connected with posses* 
sion; as a right of pledge, retention, servitude, there is no reason 
why that should not pass to the captors. 

2 This also is often made a quostion, whether things taken out- 
side the territory of both belligerents become the property of the 
captors; which is controverted, both with regard to persons and 
things. If we regard only the Laws of Nations, I think the place is 
not to be considered ; as we have said, that an enemy may be lawfully 
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2 Solet et boc qureri, an extra territorium utriusque 
partis bellum gerentis capta fiant capientium : quod et de 
rebus et de personia solet in controversiam vocari. Si jus 
solum gentium respicimus, puto locum hic non considerari, 
sicut et bostem ubique recte interfici diximus. Sed qui in eo 
loco imperium habet, potest lege sua prohibere ne id fiat ; et 
si contra legem factum sit, de eo tanquam de delicto poscere 
potest ut sibi satisfiat. Simile est quod in agro alieno capta 
fera dicitur capientium fieri, sed a domino agri prohiberi l x d. de 

adq. Ttr. 

posse accessum. **•&•. l. ig. 

XXVII. Jus autem hoc externum acquirendi res bello !»-<**• rutue. 
captas ita proprium est belli solennis ex jure gentium, ut in 
aliis bellis locum non habeat: nam in bellis aliis inter exteros suv. <»«**» 
res non acquiritur vi belli sed in compensationem debiti, quod erjfi. i*r#. 
aliter obtineri non potest. In bellis autem inter cives, sive 
magna ea, sive parva sint, nulla fit dominii mutatio nisi auc- 
toritate judicis. 

sed Bocchi [Massinissa Yoluit dicere nns exc. legationnm 28. Similevideapud 
Auctor. J.B.] tiberornm fuerat Appia- Crantzium Saxonicorum x n. (cap. 7.) 



slain anywhere. But he who has authority over the place, may by 
his law, prohibit such an act ; and if it bo dono against the law, may 
require satisfaction. It is like tho case in which a wild creature 
taken in another^s land is said to be tho property of the captor: but 
our access to it may be prohibited by tho owner of the land. 

XXVIL This external right *, however, of becoming the owner 
of things captured in war, is peculiar to a reguiar war according to 
the Laws of Nations, 60 that it does not obtain in other wars. For in 
other waro between strangers, a thing is not acquired by force of the 
war, but as a compensation for a debt which cannot othcrwise bo 
obtained. But in wars betweon citizens, whether they be great or 
small wars, there is no change of ownership without the authority of 
a judge. 

* A right which exists between persons of different nations. 



10—2 



150 DE JURE IN CAPTIVOS. [Lib. in. 

ducere iroXefiou vofxov vocat Oppi&nus de piscatu n. Tvers. 
316.] 

II. Neque vero ipsi tantum servi fiunt, sed et posteri in 
perpetuum, nempe qui ex matre serva post servitutem nas- 
cuntur. Et hoc est quod jure gentium servos nostros fieri 

l.5. ii.d. dixit Martianus, qui ex ancillis nostris nascuntur. Servitio 

dettatuho- # ... 

juSjlbo. subjectum uterum dixit Tacitus, agens de Germani ducis 
uxore. 

III. 1 Effecta vero juris hujus infinita sunt, ita ut in 
Lib. x. eantr. servum l domino nihil non licere dixerit pater Seneca. Nulla 

perpessio est quae non impune servis illis imponatur, nulla 

actio qu» non quovis modo imperetur aut extorqueatur : ita 

ut etiam ssevitia dominorum in serviles personas impunita sit, 

nisi quatenus lex civilis ssBvitiae modum poenamque ponit. 

i* i. d.^u Apud omnes perceque gentes, ait Caius, animadvertere pos- 

fSjfJjJS' sumus dominis in servos vitce necisque potestatem Juisse. 

Stt^%Vi Addit deinde, fines huic potestati positos ex lege Romana, in 

"irtr.acti. solo scilicet Romano. Huc pertinet illud Donati ad Teren- 

tium, quid non justum domino in servum f 

1 Locus Seneca non est e Lib. x. nostri. J. B. 
Contr. 5. ut ex prima Editione repo- d Rettringitvr eorum sententia, qui 

Buimus (nam in aliis I. pro X. irrepse- dieunt ineorporalia belli jure non ac- 

rat) sed e Lib. v. Controv. 84. in qua quiri) Yalerius Maximus lib. vi. cap. 

idem argumentum tractatur, ut patet iz. num. 11. de Cn. Cornelio Asina: 

ex titulo : unde natus error Auctoris qui eontul a PanU apud Lupara* cap- 



•o. l. v. \t. 



IL And not only do they themselves become slaves, but their 
posterity for ever ; that is, thoso who are born of a slave-mothor in 
slavery. And this is what Martianus says, that by tho Law of Nations, 
thoso are born our slaves, who are born of our slave-serrants. The 
womb was subjected to slavery, says Tacitus, speaking of the wife of 
a German leader: [Arminius, whose wife was pregnant when she 
came into the power of the Romans. Gronov.] 

III. 1 The effects of this right are unlimited, so that the 
master may do any thing lawfully to the slave, as Seneca sayB. 
There is no suffering which may not be inflicted on such slaves with 
impunity ; no act which may not in any manner be commanded or 
extorted; so that even cruelty in the masters, towards persons of 
Bcrvile condition, is unpunished ; except so far as the CivilLaw imposes 
limits and punishments for cruelty. In aU nations alike, says Caius, 
tve may see that the mastert have the power of life and death over slaves. 
He adds afterwards, that by the Roman Law, limits were set to this 
power, that is, on Roman ground. So Donatus on Terence, What is 
not lawfulfrom a master to a slave t 
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2 Sed et res omnes, quae captae fuerant, cum persona 
acquiruntur domino. Ipse serrus qui in potestate alterius* 
est, ait Justinianus, nihil suum potest habere. insttt p*r 

IV. Unde refellitur aut certe d restringitur eorum sen- ™iqJ*!2q- 
tentia, qui dicunt incorporalia belli jure non acquiri. *Nam 
verum est non primo ac per se acquiri, sed media persona 

cujus ea fuerunt. Excipienda tamen sunt ea qu® ex singu- 
lari peroon® proprietate fluunt ac proinde inalienabilia sunt, 
ut jus patrium. H»c enim si manere possunt, manent penes 
personam : si non, extinguuntur. 

V. 1 Atque h®c omnia jure gentium de quo agimus 
non aliam ob causam introducta sunt, quam ut tot commodis 
deliniti captores libenter abstinerent a summo illo rigore quo 
captos et statim, et post moram interficere poterant, ut ante 
diiimus. ^Servorum appellatio, inquit Pomponius, ex eoL.m.%h 
fluxit, quod Imperatores captivos vendere ac per hoc servare 

nec oceidere solent. Dixi, ut libenter abstinerent : neque enim 

tus eum beUi jure omnia perdidisset. dorfium nostrum, De Jure Nat. ei 

&ov\o* cucvpot icavT»v koX kavrov, ser- Geni. Lib. vm. cap. 6. § 19. J. B. 
vus, aliarum rerum dominium non minus • Servorum appcUatio ex eo fluxit\ 

guam sui ipsius perdidii. Philo, libro Yide et Servium ad rr. JEneidos, ubi 

omoem Tirum bonum esse liberum. originem vocis saltem explicat. (in vers. 

(Pag. 871 c.; [Add. c. prac. § 25.] 327.) 
' Vide, in hanc questionero, Pufen- 



2 And all the property which is taken becomcs the right of tho 
master, along with the person. The slave who is under the power 
of another, can have nothing of his own, says Justinian. 

IV. Hence the opinion is refuted, or at least rcstrictod, of those 
who say that incorporeal things are not acquircd by right of war. 
For it is true that such property is not primarily and per se acquired, 
but it is acquired by the intervention of a person to whom it had 
belonged. We must ezcept however rights which flow from a pecu- 
liar character of the person, and are therefore inalienable, as the 
paternal right. If these can remain at all, they remain with the 
person ; if not, they are eztinguished. 

Y. 1 All these powers are introduced by the Laws of Nations, 
for no other cause than this ; that the captors, induced by so many 
adTantages, may willingly abstain from the eztremo rigour by which 
they were allowed to put captives to death, either immediately or 
after any delay, as we haye said. They are called servi, says Pom- 
ponius, becaxue the eonquerors commonly sell them, and so preserve them 
from being killed. I havo said that they may willingJy abstain : fbr 
it is not a compact by which they are compellcd to abstain, if you 
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quasi pactio est ut abstinere cogantur, si jus hoc gentium 
* spectes, sed modus persuadendi ab eo quod est utilius. 

2 Eademque ex causa hoc jus etiam in alios transcribi- 
tur, perinde ut rerum dominium. Ad natos autem dominium 
hoc porrigi ideo placuit, quia alioqui, si summo jure captores 
uterentur, illi ipsi nascituri non erant. Cui consequens est ut 
nati ante calamitatem, nisi ipsi capiantur, serri non fiant. 
Ideo autem natos maternae esse conditionis placuit gentibus, 
quia serviles concubitus nec lege nec certa custodia erant 
constricti, ita ut nulla sufficiens praasumtio patrem indicaret. 

L.u.D.de Atque ita capiendum Ulpiani illud : lex naturce hcec est, ut 
qui nasatur stne legitimo matnmonio matrem sequatur, ld 
est, 3 lex consuetudinis generalis ab aliqua ducta ratione 
naturali, quomodo juris naturalis vocem abusione quadam 
interdum sumi alibi quoque demonstravimus. 

3 Non frustra autem a gentibus introducta haeo jura, 
exemplo bellorum civilium intelligi potest, in quibus plerum- 



Lib. li. 12. 

1* 



B Videtur omnino Jurisconsultus in- 
telligere heic Terum jus Naturae ; et huc 
adludit locus Ciceronis, ab Eruditis- 
simo Schultingio laudatus, Not. in 
Clpian. fragm. t. 8. Ut enim, Jure 
Civili, qui matre est libera, liber eti : 
item, Jure Natura, qui Dea matre e$t 9 
Deut tit necette ett. De Nat. Deor. m. 
18. Volebant nimirum Jurisconsulti 



Veteres, ob incertitudinem Patris,libero« 
extra connubium natos, matris condi- 
Uoni accedere, ei ratione natnrali. 
Yernm in iis quidem, qni re Tera vnlgo 
concepti sunt, hoc euadet ipsa Ratio 
naturalis: at non in iia, quorum Pater 
notiu est, nt potest omnino ease eornm 
qnos Mulier, quamquam serra, peperit. 
Nec citra praesumtionem cirilem, magia 



look at the Laws of Nations ; but a mode of persuading them to 
adopt a more uscful course. 

2 For the sarae reason, this right is allowed to be transferred to 
others, like the ownership of things. And this right is extended so as 
to apply to the offspring, on this account ; that otherwise, if tho captors 
had used their extreme right, they would never have been born. From 
which it follows, that those born before the calamity, if they are not 
captured, do not become 6laves. And therefore it was establishod 
that the children should follow the condition of the mother, because 
the cohabitation of slaves was not guarded, either by law or by sure 
custody, so that there could be no sufficient presumption to indicate 
the father. And in this sense we must take the dictum of Ulpian : 
The law o/nature it this, that he who U bom out of legitimate matri- 
mony followe the mother : that is, the law of general custom, drawn 
from a natural reason ; as we have shewn that the phrase the law qf 
nature is elsewhere improperly used. 

3 Tbat these rights were not introduced in vain by the nations, 



Cap. VII.] 



DE JTJRE IN CAPTIVOS. 



153 



que videmus captos interfectos, quia in servitutem redigi non 
poterant: quod et Plutarchus notavit vita Othonis: et f Taci- Pa*. 1073 c 
tns historiarum secuhdo. c* P . 44. 

4 Ceterum populine an singulorum fiant qui capiuntur, 
ex his qu» de prseda diximus definiendum est : nam homines 
hac in re jus gentium rebus aequayit. Caius jurisconsultus 
libro 11. rerum quotidianarum : item quce ex hostibus capu L.s.etj.7. 
untur jure gentium statim capientium fiunt, adeo quidem **•***>' 
ut et liberi hamines in eervitutem deducantur. 

VI. 1 Quod tamen theologi nonnulli sentiunt, qui bello £**.£ *. 
injusto capti sunt, aut ex captis nati, iis fas non esse fugere 
nisi ad suos, in eo eos falli non dubito. Id quidem interest, 
quod *si ad suos fugiant bello manente, libertatem .conse- 
quuntur ex postliminii jure : si ad alios aut etiam pace facta 
ad suos, Tindicanti domino reddendi sunt. Sed non ideo 
sequitur animo quoque injici 4 religionis vinculum : cum multa 
sint jura, quae tantum exterius judicium spectant, qualia sunt 



notm est et certus Pater, quem nuptin 
demonstrant: qn» presumtio etiam 
cesaat, ubi validior in oontrarinm ratio 
adparet, nt ex L. 6. D. De kit qui tui 
vei al.jur. manifesto patet. J. B. 

f Tacitus historiarum tecundo) Et 
tertk), de Cremonensibna captis, irrUam 
prmdam militibusfectrat eontentut Ita- 
U*. (Cap.34.) 

f 8i ad tuotjugiant bello manente f 



libertatem eontequuntur ex potUiminii 
jure] Vide infra cap. ix. § 5. Plinina 
Naturalit HittoruB vn. 28. de M. Ser- 
gio: bis ab Annibalc captut, bit vinculo- 
rum ejut profugut. 

4 Hoc verum est tantnm, nbi nuUum 
pactum inter Victorem, et bello Cap- 
tum, intercessit. Diximus plura in No- 
tis nostris Gallicis. J. B. 



we may undentand by the example of civil wars, in which we com- 
monly find the captives put to death, because thoy could not be 
reduced to slavery; as Plutarch and Tacitus note. 

4 Whether those who are captured belong to the peoplo or to 
individualB, is to be determined by what we have said of prize : for 
the laws of nations have put men on the footing of things, in this 
point. So Caiug says, Wkat is taken from tke enemy becomea Jbrtk- 
with, jure gentium, tke property q/tke captors ; and tkusfree men aho 
are redueed to tlavtry. 

VI. 1 But what some theologians hold, that they who are cap- 
tured in an unjust war, or born of such captives, have no moral right 
to escape, except to their own people, I do not hesitate to pronounce 
a mistake. There is indeed this differenco ; that if they escape to 
their own peoplo while the war is still going on, they obtain their 
liberty by the right of postliminium: if they escape to others, or 
even to thoir own people after peace is made, thcy are to be restored 
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haec belli jura qu» nunc exponimuB. Nec est quod objiciafc 
aliquis, ex dominii natura talem in animo obligationem sequi. 
Kespondebo cnim, cum mult® sint dominii species, posse et 
dominium dari quod tantum in judicio humano et quidem 
coactiyo valeat : quod et in aliis juris generibus occurrit. 

2 Tale enim aliquatenus et jus est testamenta nulla di- 

eendi: fi ob deliquium solennitatis alicujus quam jura civilia 

&Ao,d*juH. prsBscribant. Probabilior enim sententia est, etiam quod tali 

q^4.ut. v i testamento relictum est retineri salya pietate posse: saltem 

dM&a' quamdiu ei non contradicitur. Nec longe abit domininm ejus 

qui secundum leges civiles mala fide prsescripsit : nam et hunc 

civilia judicia, ut dominum tuentur. Et hac distinctione facile 

solvitur nodus ille, quem Aristoteles nectit de cavillationibus 

Lib. il 85. libro II. cap. 5 : apa Sikoiov to. avrod eyetv eKaarov ; a 5* 

av Tt% Kpivoi Kara oo£av ti\v eavrov, Kav j/ yeudi/s, jcw- 

pta €&Ttv €K tou vofxov. to avTO apa oixatov xat ov d*- 

Kaiov' nonne jus est ut sua quisque habeat? at quas ex 

animi sui sententia judex judicaverit, 9 ea? Uge rata sunt. 

Erit ergo idemjus et nonjus. 

8 Confer Pufendorfium nostrnm, k&v j» ^ei/<3rj«, nt beic reBtitnimns : nam 

De Jure Nat. ei Gent. Lib. rv. cap. 10. mendose etiam in omnibus Editionibus 

§ 7. J. B, ooncepta erant. J. B. 

8 Omissa heic, in omnibns Editioni- *> Poterani exigere fidem aut juqju- 

bus, hsec Terba ; etiamti falsa tint, ant randum] Bembns Hisiorxce libro x. 

BimilUyqiuerespondeantTOcibusGnecis, 7 Non ridetur Paulus cogitasse de 



to their master on his claiming them. But it does not thence follow 
that they are under a bond of conscience : for there are many rights 
which only regard an ezternal judgment ; and such are those rights of 
war which we aro now ezpounding. Nor is it a valid objection that 
such a bond arises from the nature of ownership. For I reply that 
there are many kinds of ownership; and that thus thero may be 
ownership which is valid only in a human judgment» and that a co- 
active ono : and this occurs also in other kinds of rights. 

2 Such also, to a certain extent, is the right of annulling tosta- 
ments, for defect of some formality which the Civil Law prescribes. 
For the more approved opinion is, that what is left me by such a 
testament, I may retain with a good conscience : at least as long as 
it is not contradicted. And nearly tho same is the case of one who, 
according to the Civil Law, occupies a thing by prescription maldfide, 
knowing that he had no right to it : for he too is protected in his 
ownership by the Civil Law. And by this distinction, we easily solve 
the knot which Aristotle proposes, It i$ right that each one ihoxdd have 
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3 In nostra yero quaestione nulla causa fingi potest, cur 
gentes aliud speetayerint quam externum illud : nam facultas 
yindicandi serrum, et cogendi, imo et vinciendi, et res ejus 
habendi, sufficiebat ut captis captores vellent parcere : aut si 
tam feri essent ut istis utilitatibus non moverentur, certe nec 
moturum eos fuerat vinculum aliquod animis injectum, quod 
ipsum tamen si omnino sibi necessarium crederent, h poterant 
exigere fidem aut jusjurandum. 

4 Neque vero temere in lege, quae non ex aequitate natu- 
rali sed majoris mali vitandi causa lata est, ea sumenda est 
interpretatio quae peccato obnoxium faciat actum ceteroqui 
licitum. Florentinus Jurisconsultus, nihil interest, quomodo l. nm. m. 
eaptivus reversus est : utrum dimissus, an vi vel fallacia <***• 
potestatem hostium evaserit. Nimirum quia hoc jus captivi- 

tatis ita jus est, ut alio sensu plerumque et injuria sit, quo 
nomine et a Paulo jurisconsulto 7 nominatur: jus, quoad effec- ^ 1 ^f rftw - 
tus quosdam: injuria, si id quod rei intrinsecum est spectetur. 
Unde et hoc apparet, si quis bello injusto captus in potestatem 
hostium venerit, ab eo non attaminari furti crimine animum, 

injustitia illa intrinseca : alias pro certo biam ab extraneis detinebatur, signifi- 

ponere debuisset, omnia bella Romano- cant tantum per vim, sive jnstam, sive 

rnm jnsta fnisse, qnum nullum fuerit, injustam, quod spectat ipsum Hostem : 

in qno Jus Postliminii locum non ha- et eo sensu 8umitur/>er injuriam, in L. 

beret. Sed in L. 19. D. de Capt. et 3. § 2. D. AdLeg.Jul.deviprivata,ut 

Pottlim. Terba illa, ut qui peb ixju- adtendenti patebit. J. B. 



his own. But what the judge decides sincerely, even if wrong, is law. 
And thus the eame thing would be right and not right. 

3 But in our question, [whether a captive may escapej no cause 
can be devised why nations should havo imposed any bond beyond 
tho ezternal one. For the right of claiming a slave, of coercing 
him, even of putting him in chains, and of keeping his property, was 
sufficient to induce captors to sparo their captives ; or if thoy were 
so savage as not to bo movod by these advantages, they would cer- 
tainly not be moved by that mental bond ; and even this, if they 
judged it necessary, they might demand as a promise or oath. 

4 Nor are we lightly, in a law which is established, not upon 
natural equity, but for tho sake of avoiding a greater evil, to assume 
an interpretation which would make unlawful an act otherwiso law- 
ful. So the Florentine Jurist; It makes no difference how a cap- 
tive returns, whether he has been set at liberty or escaped by art orforce. 
For in fact, this right of captivity is a right, in such a sense that in 
another sense it is commonly a wrong : as it is called by Paulus 
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tatibus alibi tributum est a nobis, ut vi illis resistere licitum 
piumque non sit. Ideo et Augustinus utrumque conjunxit 
cum dixit : ita a plebibxis principes et a servis daminiferendi 
8unt, ut sub exercitatione tolerantiw sustineantur temporalia, 
et sperentur ceterna. 

VII I. Sed et hoc sciendum est, jusistud gentium decapti- 
Yi8 nec semper receptum fuisse, nec apud gentes omnes : quan- 
quam Romani jurisconsulti universaliter loquuntur, partem no- 
tiorem indigitantes totius nomine. Sic *apud Hebroos, qui 
specialibus institutis ab aliorum populorum communitate segre- 

DeutuiiL gabantur, perfugium erat servis, nimirum, ut recte notant 
interpretes, his qui nulla sua culpa in eam calamitatem devene- 
rant : quali ex causa yideri potest ortum jus quod in solo Fran- 

Bodin. de corum servis datur proclamandi in libertatem, quanquam id 
nunc quidem non tantum bello captis, sed et aliis qualibus- 
libet servis videmus dari. 

Bvtini. 9A. IX. 1 m Sed et Christianis in uni versum placuit bello in- 

1). de eapL 
Covar. in e. 

fll. u. ' * Apud Hebraot] Vlde precepto- parot, ov p.6vov 'Pcofiatott xal 9erra- 

oHUTuiS™ ^ 1 " 11 Tetanti,ml OLXXX. \oU, d\\d Kal 'IWvptoi* xal Tptfidk- 

Boer. deeie. ■ Sed ei Chrittianit] Sed et Esse- Xot* tcal BcvXydpotv, dtd npr ti/« irt- 

8uv. i n verb. n i*» a quibua ortum primi Christiani <rre«v Tamrdrtira, to p.ev trpdyp.aTa 

beU. 1. n. 1. duxere. Vide Josephum {Ant. Jud. fiSva o-Kv\evetv f to it troofiaTa pi} aV- 

Lib. XVI 11. cap. 1, § 5.) o/>airoo7£co-6at, prjSe <povevetv i£m ttj? 

■ Gregorat] Lib. W. ubi h®c verba : iro\e/uKT)* vapaTd^emt p.n&iva* mot 

v6pi09 ydp iortv ovros dvtodev Ik itaio- hie eti ab antiquo deductut ad potterot, 

XV* del KaTtoav cls to&c diroySvov* okij- nec corruptut unquam, non Grmco-Ro- 



them by force is not lawful or morally right. And so Augustine joined 
the two, whon he said, The common people must bear with princes, and 
slaves with their masters, that by the exerdse of longsuffering, temporal 
things may be borne, and etemal things looked to. 

VIII. This also is to be noted ; that this Law of Nations regpect- 
ing captives, has neither been received always, nor among all nations ; 
although the Roman jurists speak universally, pointing at tfie more 
known part by the namo of the wbole. Thus among the Hebrews, 
who were separated by special institutes from the common rules of 
other nations, there was a refuge for slaves (Deut xxiii. 15): that is, 
as the commentators rightly note, for those who had fallen into that 
calamity by no fault of theirs. And from a like cause appears to have 
arisen the right which, in the Frankish land, wasgiven slaves, of claim- 
ing to be free ; although at prescnt that is given not only to captives 
taken in war, but to slaves of every kind. 

IX. 1 It has also been estabiished among Christians in genoral, 
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ter ipeos orto captos servos non fieri, ita ut vendi possint, ad 
operas urgeri, et alia pati qu® servorum sunt : merito sane : 
quia ab omnis caritatis commendatore rectius instituti erant, 
aut esse debebant, quam ut a miseris hominibus interficiendis 
abduci nequirent, nisi minoris sseviti» concessione. Atque hoc 
a majoribus ad posteros pridem transiisse inter eos, qui ean- 
dem religionem profiterentur, scripsit n Gregoras, nec eorum Lit>. w. 
fuisse proprium qui sub Romano imperio viverent, sed com- 
mune cum Thessalis, Illyriis, Triballis, et Bulgaris. Atque 
ita hoc saltemr, quanquam exiguum est, perfecit reverentia 
Christianae legis, quod cum Graecis inter se servandum olim 
diceret Socrates, nihil impetraverat. «»*• ▼• * 

' * rtp. p. 400 c. 

2 Quod autem hac in parte Christiani, idem et ° Mahu- 
metistse inter se servant. Mansit tamen etiam inter Christi- Btrtfnr.12. 
anos mos captos custodiendi donec persolutum sit pretium, %*£',. 
cujus astimatio in arbitrio est victoris : nisi certi aliquid m gj***- 

par.2. 
manis modo et Thtssalis, sed Hlyriis sione clxxviii. additque servari in 

guoque, Triballis ei Bulgaris, propter Francia, Anglia, Hispania, ut si captus 

fidei consortium, ut res quidem in pree- sit dux, coraes, baro, is non militum sit, 

dam vertere liceat, homines autem nee sed principis bellnm gerentis. 

captivosfacerenecinterficereextrapree- ° MahumeHsta inter se servant] 

lii tempus. (P&g. 65.£dit.Genev.\Gl6.) Chalcocondylaa Lib. m. Leunclavius 

Adamos Bremensis de sancto Ansgario : libro iii. et libro xvn. Bnsbequius 

inde Hammaburg reversus de venditione epistola exoticarum tertia. (pag. 162. 

Christianorum Nordalbianos correxit. EdiL Elzev.) 

Meminit hujus moris et Boerius deci- 



that in cases of war, the captives are not to be made slaves so as to be 
sold, forced to work, or to suffer other things which belong to the con- 
dition of slaves : and most rightly : since they have been, or ought to 
be, better taught by the great teacher of all charity, than to be inca- 
pable of being withheld from killing wretchcd men except by the con- 
cession of some smaller cruelty. And wo are told by Gregoras that 
this custom long ago passed from one generation to another of those 
who professed the samc religion : nor was it peculiar to those who livcd 
under the Roman empire, but common to them with the Thessalians, 
Illyrians, Triballians and Bulgarians. And this advance, at least, a small 
advance though it be, was produced by a reverence for the law of 
Christ, which, when Socrates formerly urged upon the Greeks, as a rule 
among themselves, he produced no effect. 

2 The rule which the Christians follow in this matter, the Ma- 
homodans also follow among one another. But there has remained 
among Ghristians the usage of keeping captives till a price is paid for 
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convenerit Jus autem hoc captos servandi solet conoedi sin- 
gulis qui ceperunt, extra personas eximiae dignitatis : in has 
enim reipublica? aut ejus capiti jus dant plerarumque gentium 
mores. 



them, of which the appointment is in the will of the victor, except 
there be some certain convention. The right of retaining captives ia 
usually given to those who have captnred them, except persons of the 
highest rank : for with regard to them, the custom of most countries 
gives the right to the State or its Head. 



CAPUT VIII. 

DE IMPERIO IN VICTOS. 

L Acquiri beUo et imperium ci- desinit : 

vile, fum ut est m rege, tum III. Interdum hcec miseeri. 

ut estmpopulo, et ejua acqui- IV. Aequiri et res populi etiam 

situmis cffecta. bicorporales, ubi tractatur 

n. Acquiri et imperium herile in quasstio de ehirographo Thes~ 

populum qui tum civitas esse salorum. 

I. 1 f\m sibi singulos subjicere potest servitute personali, 
v£ nihil mirum est si et universos, sive illi civitas fue- 
runt, sive civitatis pars, subjicere sibi potest subjectione sive 
mere civili, sive mere herili, sive mixta. Hoc argumento 
quidam utitur in controversia de Olynthio apud Senecam : omtr. 34. P . 
senrus est meus quem ego emi bellijure l vobis 9 Jthenienses, nov.maj. 
expedit : alioquin imperium vestrum in antiquos fines redi- 
gitur quicquid est bello partum. Itaque imperia armis 
qweri, victoriis propagari dixit Tertullianus. Quintilianus ^p^c.m. 
jure belli regna, populos, fines gentium atque urbium con- Tl <>- 
tineri. Alezander apud Curtium leges a victoribus dici, accipi ubAr.s. 
a victis. Minio in oratione ad Romanos : cur Syraeusas fj*> * MV - 

1 Locum istum, in Editt. et MSS. prioribus rerbis, qvem ego emi bellijure, 

corruptum, ita rcstituit Yir Eruditis- deesse yidetur captum, aut quid simile. 

afanns Joanneb Schultingius: Belli Neque enim Pictor sermm belli jnre 

jure. Id tueri vobie, A. exp. atioquin — emerat, sed venditnm ab eo, cnjus erat 

redigitur : quidquid ett bello partum jnre belli. J. B. 
perdetis. Contra ait : IUe &c. Mihi in 



Chafteb VIII. 0/ authority over the Conquered, 

I. 1 Since the victor can subject individuals to personal servi- 
tude, it is not surprizing that he should be allowed to reduce a body 
of men, whether they be a Stato, or part of a State, to a servitude, 
either civil or domestic, or mixed. This is the argument used by 
some one in Seneca : That he is my slave whom I have bought by 
the laws of war, is a rule expedient for you Athenians; otherwise your 
empire which has been gained by war is reduced within its ancient 
limits. And accordingly, Tertullian says that empire is sought by 
arms and extended by victories: and Quintilian, that kingdoms, 
peopleSy the boundaries of nations and of cities, are defined by wars. 
Alexander, in Curtius, says, that laws are given by the conquerors, 
and accepted by the conquered. So Minio in his speech to the Ro- 

r i n 

[orot. m. J 
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atque in alias Sicilice Grcecas urbes prcetorem quotannis 
cum imperio et virgis et securibus mittitis ? nihil aliud 
prqfecto dicatis, quam armis superatis vos iis has leges tm- 

De Beu. Gau. posuisse. Ariovistus apud Caesarem jus esse belli ait, ut qui 
vicis8ent iis, quos vicissent, quemadmodum vellent, impe- 
rarent : item, populum Romanum victis % non ad alterius 
prmscriptum, sed ad suum arbitrium imperare consuesse. 

Lib. i. l 2 Narrat Justinus ex Trogo, qui ante Ninum bella gesse- 

rant, non imperium sibi sed gloriam guoesiisse, et contentos 
victoria abstinuisse imperio : Ninum primum fuisse qui fines 
imperii proferret, aliosque populos bello subigeret : et ex eo id 

De Bett. jug. abiisse in morem. Bocchus apud Sallustium : ob regnum 
tutandum arma se cepisse : nam Numidice partem, unde 
Jugurtham eatpulerit, jure belli suamfactam. 

3 Potest autem imperium victoria acquiri, vel tantum *ut 



» XJt ett in rege] Alexander post 
pugnam ad Gaugamela rex Asi» lalu- 
tatus. [Plutarch. Vit. Alex. pag. 685 B.] 
Romani qu» Syphacia fuerant Bna dix- 
ere troXtfiov vopta, lege belli. Appia- 
nus excerptis legationum, n. 28. Legati 
Gotthorum apud Agathiam i. de Theu- 
derico : 'O&odKpov KaOeXcov t6v iiri)\v- 
tijv t6v Tvptfvov (lege JlKvfipnvov) va- 
Kcivov atravra KaT€*x* * r0 *' TroXiftov 
devfxw' eum Odoacrum devicisset adve- 
nam Scyrum, ejut qu&fuerant bettijure 
tenuit. (Cap. 4.) At Hunnis dicenti- 
bus suos ease Gepidas, quod eornm re« 



gem cepfssent, negarnnt id Romani, 
quia Gepid® habebant principem magis 
quam regem, nec in iptius patrimonio 
erant. Meminit Menander Protector. 
(Pag.130. Ed. Haxchel.) 

* Utin populo ett\ Perssa apud eun- 
dem Menandrum de Darat urbit terri- 
torio: iirei ij -jrdAts (Ad/rav) avrolt 
TtS BeaptS tov nroXipov thrcjcXfOi}, oi/K 
dird Tpoirov Kal vd Baa y*> inro Tij» 
TroXiVf dpfioXeiv airroli' atm urbt ipta 
bellijure tubjugata a ee ettet, raUonit 
ette ut et qua tub urbe /kerant ad te 
pertineant. (Pag. 98.) Vandalis de- 



mans : Why do you send to Syracuse and the other Oreek cities of Sicily 
every year your prcetor with the entigns of officet Tou can only say 
that you have imposed those laws on conquered peoples. So Ariovistus in 
Cesar. 

2 Justin, from Trogus, relates, that those who made war, before 
Ninus, did not seek empire but glory ,* ana% content with victory, abstained 
from empire: that Ninus was the flrst who extended the bounds 
of empire, and reduced other nations to his authority by war ; and that 
thenceforth it became a custom. So Bocchus in Sallust, says, that he 
had taken arms to defend his govemment; for that thepart ofNumidia 
from which he had expelled Jugurtha was his by the right of war. 

3 But authority may sometimes be acquired by victory, only so far 
as it exists in the king or other ruler: and in that case, the conqueror 
succeods only to his rights, and no more : or as far as it is in the peo- 
ple ; in which case the victor has the authority, in such a way that he 
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est in rege ant afio imperante, et tone in ejns dnntaxat jus 
soeceditor, non nhra ; tc! etiam * at in populo est : qno easn 
rictor imperimn habet, ita vt et alienare possit, sacnt popolos 
poterat. Et ae mctmn vt regna qnsdam in palrimonio 
easent, diximnB alibL J^ L 1U - 

IL 1 Potest et ampfins fieri, nempe ot, qo* chitas fbit, 
cmtas eane dpsinat, sre ita nt aracwo fiat aherios civiutis, 
nt Romanae proTincue, sre nt nnlli cmtati adhcreat, nt si 
rex soo somto beDnm gerens popolmn sibi ita sobjiciat, ot eom 
regi xelit non ad popofi sed ad regentis pnecipae otilitatem, 
qood herifis est imperii, non cmfis. Aristoteles lib til dec»M«- 
repnbfica; eari &£ apxo i *** toZ ap^ovros x a V Mr » i ** 
tov apyopivov. TovTww ce Trjv fi€P C€avoTi*rjv €ival (^afiev, 
T?)v &r} tww iXevOipw imperium aliud est ob utilitatem 
regentis, aliud ob utilitatem ejus qui regitur: hoc inter 

▼ictis Tolebat Benmnrins etiam in Sidlia 
LfljtMBa Bomano imperio cedere, «1 
qood Vandann dettiaaent GottbL Sed 
ii dediase ee negabant. Procopins Vam- 
dalicorum n. (Cap. 5.) Henricns Fri- 
derid Barbaroass» fifina capta Sicflia 
Epidamnnm, Theatalooicam, aliaqne a 
SicnHe pcssfssa aibi vindieabat. Niee- 
taa Iib. i. de Aiezio Isaaci Fratrt. 
(Cap.9.) Baianns ATarorum Cbaga- 
nna ad Imperatorem de Sirmk» : vpoari- 
Keur cvnp Tfpraiomv trpdrtpov xrrjfia 
ytvopibrnv, avrmv it inr6 'Afldpmv to- 
X*su|6crrwr adseeamurbempertinere, 
ut <puc Gepidantm /uisset, qui Gepidm 



vieti essent ab Araris. (Menander, pag. 
108.) Petrna Jnstiniani legatns in ora* 
tione ad Cbosroem: 6 ydp ita-rovat 
*ro* rjytftovucov irwv oi>x «£«* to inro- 
/3c/3i)coc; ovrt ydp Aa£o*. ov-rt prjv av- 
Toi Xovavol trpo^ dti<pi<r^tjTrj<rip c«- 
irottv t mt ovx vur^Koot ij ^ovavia Ad\mv 
dvtKa&tv qv* nam qui dominms est prin- 
cipalis, quomodo non erit et accessorii f 
neque enim aut Lazi aut Suani unquam 
controversiam kanc movtbant, non/uisse 
ab antiquo Lasorum Suaniam. (Pag. 
120.) Utrumque est ex Menandro Pro- 
tectore. Adde quss hoo capite, § 4. 



may alieoate it, as the people could haye done. And henco it comos 
to paas, that some kingdoms are patrimonial, as we havo olsowhoro 
said. 

II. 1 Bnt more may Bometimes be effocted by tho right of con- 
qoest ; namely, so that what was a state may cease to bo a state ; so 
that it may become an acceseory part to anothor stato, as the Roman 
proTinces ; or may be attached to no state, as if a king, carrying on a 
war at his own expense, subject a people to him in such a way, that ho 
may direot it to be governed mainly to the ad?antage, not of the 
people, but of the governor ; which is a character, not of ciril govorn- 
ment, but of a master orer servanto. So Aristotlo : Gwernment ia 
$ometimea for the odvantoge o/ the governor, sometimes, o/the govtrned; 
the latter has plaee among /reemen : the /ormer is the government o/ 
$ervant$ by a maeter. The people which ifl so governod is, from tho 

11— 2 



164 



DE IMPERIO IN VICTOS. 



[Lnj.m. 



liberos locum Iiabei, illud inter dominos et servos. Qui ergo 
tali tenetur imperio populus, in posterum non civitas erit, sed 
in Ancku. magna familia : bene enim dictum ab Anazandrida : 

Rxcerpt. 

GrotevetL q vk j^l bovknv, &yaff f OV&aflOV irSklf. 

Trag. p. 63». y j r ^^ geryorum nulla eet usquam civitas. 

Ann xm ii. 2 Et Tacitus haec inter se sic opponit: non dominationem 
ca P . i. § 2*. et servos, sed rectorem et cives cogitareU De Agesilao Xeno- 
phon : oiroaas oe 7ro\e«9 wpotraydyoiTo, aipaipwv auTwr 
oo~a SovXot SeairoTai? virqpeTovari, irpoaGTaTTev oaa eXeu- 
Oepoi apyovoi irelQovrai * quascunque civitates in suam redir 
gebat potestatem, has immunes habens ab his quae servi 
dominis prcestant, ea tantum imperabat in quce liberi homi- 
nes rectoribus parent. 

III. Atque hino intelligi potest quale sit mixtum illud 
imperium quod dixi ex civili et herili, nempe ubi servitus 
miscetur cum aliqua personali libertate. Sic populis legimus 
arma ademta, imperatum * ne ferri quid haberent extra quam 
ad agriculturam ; alios coactos sermonem et vit» genus 
mutare. 



* Hoc nominatim comprebensum 
erat in Foedere, quod, expulsis Regibus, 
Populo Rom. dedit Ponenna, testePLi- 
nio, Hitt. Nat, Lib. xxxiv. cap. 14. 
J.B. 

c Ubi omnia ei qui armis plus potest 
dedita sunt] Vide supra libro i. cap. lii. 
g 8. et Lib. n. cap. t. § 31. et boc libro 
cap. t. § 2. et infra cap. xx. g 49. et 



adde Polybii baBO excerpto legationnm 
142 : oi di&otrrei avTobt tlt fij* 'Pwfuxf- 
tov bwvrporciiv, tit&oaot Tcpwrov ftiv x«- 
pav tt)v vTrdpxovoa» avrolt ical voXetc 
to« iv TavTy, avv dh TOVTOtt dv&pat 
Kat yvvaiKat Tovt irwdpxovrat iv «rjf 
X<*P a Ka l rdlt iroKeotv, atravrat o/u>/- 
a»« ncorafiovt, Xtpevat, lcpd, Tdtpovt 
ov\Xi)f3dnv, cooTtf irdvTwv tlvat Kvpiovt 



time of conquest, not a stato, but a large family. For it was well 
said by Anaxandrides, that slaves do not mahe a state. 

2 And Tacitus opposes these conditions to one another : Not mas- 
ters and slaves, but a govemor and citisens. So Xenophon of Agesi- 
laus, that he governed the cities which he reduced not as slaves under 
a master, but asfree men obey their rulers. 

III. And hence we may undorstand what is that mixed gOTern- 
mont, compounded of mastership and civil rule, of which we have 
Bpoken ; namely, when servitude is combined with a certain personal 
liberty. Thus we read of peopies whose arms wore taken from them, 
and who were commanded not to possess any iron except for agricnl- 
ture; and of others who were compelled to change thoir language and 
habits of living. 

IV. 1 For, as tho things which had belonged to individuals, doy 
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IV. 1 Sicut autem res, qu» singulorum fuerant, jure belli 
iis acquiruntur qui eos sibi subjiciunt, sic et res universitatis 
eorum fiunt qui sibi subjiciunt uniyersitatem si ipsi yelint. Nam 
quod de deditis dixit Livius, c ubi omnia ei qui armis plus Lit>. *x*w. 
potest dedita sunt, quce, ex iis habere victor, quibus mulctari 
eos velit, ipsius jus atque arbitrium est : idem in bello 
Bolenni yictis locum habet. Nam deditio sponte permittit, 
quod alioqui vis esset ereptura. Scaptius apud Liyium : Lib. m. 71. 
agrum de quo ambigitur finium Coriolanorum fuisse cap- 
Hsque Coriolis jure belli publicum populi Romani factum. 
Annibal in oratione ad milites apud eundem : quicquid Ro- i<>b. xxt. 43. 
mani tot triumphis partum congestumque possident, id omne 
nostrum cum ipsis dominis futurum est. Antiochus apud 
eumdem : quo victo cum omnia qua illius fuissent jure belli lh>. xxxm. 
Seleuei facta sint, existimare suce ditionis esse. Ita Pom- 
peius, qu» Mithridates bello capta imperio suo adjecerat, stmbo, xii. 
popnli Romani fecit. 

2 Ergo et incorporalia jura, quae universitatis fuerant, 
fient victoris quatenus velit. Sic Alba victa, quao Albanorum 

'Pee/uxlovt, avrovt Sh rouv St&oirrav ita ut omnium domini tint Romani, ipti 

dvrkmt firjKtrt fiti&evfo' qui it dedunt in autem qui te dediderunt plane rei nul- 

Romanorum potestatem, ii dant primum liu*. Vide quao modo dicta cap. \ii. 

rtgionem qu* iptorum /uit, et qwe in ea § 4. Justinus Lib. xxxvi. de JudaeU 

rtgione tunt urbet : virot preterea omnet loquens : pottea eum iptit Pertit in di- 

aefminat qui aut in regione aut in ur~ tionem Alexandri Magni venere. (Cap. 

bibut tunU Intuper flumina omnia, 3.) 
portut, taera, religiota univertim omnia, 



bj the laws of war, become the propcrty of those who conquer thom, 
so also the property of the general body becomes the property of the 
victors, if these so choose. What Liry says of persons who surren- 
der, that all things are surrendered to the conqueror, and that it is for 
&*»» to decide what they may keep and what they must forfeit, holds with 
regard to the conquered in war. For surrcnder gives up what would 
otherwise be taken by force. So Scaptius in Livy, of the land of 
Corioli. Annibal in his oration to his soldiers in the same historian, 
told them that all that the Romans had won would be theirs. So 
Afltiochufl said of the possessions of Seleucus. So Pompey took all 
that belonged to the empire of Mithridates. 

2 And hence incorporeal rights also, which had belonged to the 
general body, become the rights of the victor, so far as he chooses. 
Thus when Alba was conquered, the Romans claimed what had been 
the righto of the Albans. Whence it follows that the Thessalians wero 
altogether liborated from the obligation of a hundred talents, claimed 
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Dionyt. HaL jura fuerant sibi yindicarunt Romani. 3 Unde sequitur omnino 

m?3i. liberatos Thessalos obligatione centum talentorum, quam sum- 
mam cum ipsi Thebanis deberent, Alexander Magnus Theba- 
rum dominus factus jure victoriao ipsis donayerat: neque 

inttorau verum quod pro Thebanis apud Quintilianum adfertur, id 
demum victoris esse quod ipse teneat : jus quod sit incorporale 
apprehendi manu non posso : aliam conditionem esse heredis, 
aliam yictoris, quia ad illum jus, ad hunc res transeat Nam 
qui dominus est personarum, idem et rerum est, et juris omnis 

L.nB.D.du quod personis competit Qui possidetur non possidet sibi, 

l. si. d. ad nec in potestate habet qui non est su® potestatis. 

aduit. 3 Imo etiam si quis populo victo jus civitatis relinquat, 

potest quaedam qu» civitatis fuerant sibi sumere. In ipsius 
enim arbitrio est quem velit esse sui beneficii modum. Imita- 

cj£j*jj*"* tus fuit factum Alexandri CaBsar, donato Dyrrhachinis aere 
alieno, quod nescio cui adversarum partium debuerant. Sed 
hic objici poterat bellum Caesaris d non ex eo esse genere, de 
quo jus hoc gentium constitutum est. 

* Vide § 9. Capitis sequentia, et Tyrioa juasit reddere qu» Jndsomm 

confer Pufendorfium, De Jure Nat. tenebant a aenatu non conceaaa et ante 

et Gentium, Lib. tiii. cap. vi. § 20. Caaaii bellum possessa. Memorat Jo- 

J. B. Bephus (Ant. Jud. xiv. 12. § 4. divis, 

<* Non tx eo este genere, de quo jue Hudton.) Vide et Bizamm Genuensi* 

hoc gentium constitutum est] Antonins Historut, libro x. 



by the Thebana ; which sum Alezander the Great» having conquered 
Thebes, gave to them by the right of victory ; nor is that true which 
is alleged for the Thebana in Quintilian : that that only belongs to tbe 
rictor which he himself has in his hands ; and that an incorporeal right 
cannot so be taken possession of : that the condition of an heir is 
different from that of a victor, because to the former the right passes, 
to the latter the thing only. For he who ifl lord of the persons, U lord 
of the things also, and of ali things which beiong to the peroon. He 
who is in the possession of another, has no possession for himself ; and 
he who 18 not his own master, can be master of nothing else. 

3 Even if any victor leave to the conquered people the rights of 
their state, he may take to himself some things which belonged to the 
state : for it depends on his own will what limit he chooses to fiz to the 
benefita which he gives. Cesar imitated the act of Alexander, in re- 
mitting to the Dyrrachians the debt which they owed to some of the 
adverse party. But here it might be objected that the war of Oesar 
was not of that kind for which this law of nations was established. 
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I. Origo vocis postliminii. 

II. Quibus tn locia postlimi* 



rtium sit. 



m. 



IV. 



V. 



VL 



Postliminio qucedom rever- 
tij qucedam reeipi. 
Jus po8tliminii esse in poee 
et m beUo : et quid si nihU 
in poce dietum sU t 
Liber homo, beUo manente, 
quando postliminio redeat: 
Quasjura recipiat, qucs non 
recipiat. 

VH. Jura et in ipsum restitui. 

VIII. Cur qui se dedant jus post- 
lUninii non habeant. 
Populus quando postlimi- 
nii jus habeat. 
Quce in his qui postliminio 
redeunt sint juris civilis. 
Servi postliminio quomodo 



IX. 



X. 



XI. 



recipiantur, etiam transfu- 
gcB : quomodo qui redemti 
sunt. 
XII. An subditi postliminio re- 
cipiantur. 

XIII. Agros postliminio recipi. 

XIV. Cirea res mobiles quod dis- 
crimen olim observatum. 

XV. Quid drca res mobiles ho- 
diejurist 

XVI. Qucb res recipiantur, ita 
ut postliminio non egeant. 

XVII. Mutationes ex lege civili, 
quoad subditos suos. 

XVIII. Postliminium quomodo ob- 
servatum inter eos, qui hos» 
tes non erant : 

XIX. Quando id hodieque locum 
habere possit. 



I. 1 QICUT de his quse ex hostibus capiuntur, ita et de 
O postliminii jure nihil ferme sani prodiderunt hi qui 
retroactis sseculis juris cognitionem professi sunt. Accuratius 
hsec res a veteribus Romanis tractata est, sed saBpe confuse 
nimis, ita ut qu» juris gentium, quaeque civilis Romani esse 
yellent, lector nequiret distinguere. 

2 De Toce pastliminii rejicienda Servii sententia, qui par- cicer. tv». 
tem ejus posteriorem productionem putat esse verbi sine signi- Boktu 



Chapter IX. Of Postliminium. 



I. 1 Those who in previous ages have treated of jus, as they 
have given no sound rules concerning captures from the enemy, so 
have they given no sound rules concerning postliminium. This suhject 
was treated more accurately hy the old Romans, hut ofton too con- 
fusedly; so that the reader was not ahle to distinguish what helonged 
to the Laws of Nationg, and what to the Civil or Roman Law. 

2 With regard to the word postliminium, we must reject the opinion 
of ServiuB, who thinks that the latter part of the word is a lengthen- 



163 



DE POSTLIMINIO. 



[Lib. III. 



ficatu : sequendus Scsevola, qui junctum docebat esse yerbum 
a *poet, quod reditum notat, et limine. Nam limen et limes 
exitu et flexionis modo differunt, cum alioqui origine (veniunt 
enim b ab antiqua voce limo, quae transvereum significat) et 
primitiya notione idem sint, sicut materia et materies, pavus 
et pavo, c contagio et contages, cucumis et cucumer, quan- 
quam usu seriore factum est ut limen magis ad privata, limes 
ad publica referretur. Sic veteres eliminare dicebant e finibus 
ejicere, et exilium d nominabant eliminium. 

II. 1 Est ergo postliminium jus quod nascitur e ex reditu 
l, &. si. d. ii| limen, id est, fines publicos. Sic Pomponius reversum post- 
l. 19. saift. liminio ait qui intra presidia nostra esse coepit : Paulus cum 
in fines nostros intraverit. Sed ex paritate rationis consensus 
gentium rem eo perduxit, ut postliminium locum haberet, etiam 
si quis homo, aut res ejus generis in quo postliminium esse 
placuerat, pervenisset ad amicos nostros, ut loquitur dicto 



* Post, quod reditum notat] Unde 
Postvorta Dea, [qus pneerat partui 
mulierom. Vide Aul. Gbll. Noct, 
Attic, Lib. xyi. cap. 17. J. B.] 

b Ab antiqua voce limoj Servius ad 
xn. Mneidos, et Donatus ad illud Eu- 
nuchi (iii. 6. 63.) lintis oeulis, Festus: 
LimuSy obliquus, id est, transversus, unde 
et limina, Isidorus libro xv. cap. 14. 
lindtes appeUati antiquo verbo trans- 



versi: nam transversa omnia antiqui 
Uma dicebant, a quo et limina ostiorum, 
per que foris et intus itur : et limites, 
quod per eos foras in agros eatur. In 
Gioasario limes irXayia odfo. 

« Contagio et contages] Compageset 
compago, quod ipeum olim fuit compa- 
gen, ut docet genitirus, et verbum inde 
deductum, sicut et sanguis fuit san- 
guen. 



ing of the former, without signification. We nrast follow Scaevola, who 
taught that tho word was compounded ofpost, implying a return, and 
litnm, For limen, a ihrtshold, and limes, a boundary, differ in their 
ending and declension, but otherwise are the same in their primitive 
notion and origin ; for they come from the old word Umo, which sig- 
nifies transverswn, across : like materia and materies ; pavus and pavo ; 
eontagio and contages; cucumis and cucumer; although in later 
usage, it came to pass that limen, a threshold, was referred more to 
private things, limes, a boundary, to public. So the ancients used 
eliminare, meaning to expel from the bounds of the state, and exile 
they called climinium. 

II. 1 Postliminium, then, is the right which arises from returning 
in limen, that is within tbe boundaries of the state. Thus Pomponius 
says, he is returned by postliminium who has begun to bo within our 
proBsidia; Paulus, when he has entered our boundaries. But by parity 
of reaBon, the consent of nations led to the ruie that postliminium 
should hold, if any man or any thing to which civil rules apply, comes 
to our friends or alliee, as tho same two jurists also say. And hore 
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looo Pomponius, aut, ut Paulus exempli causa cxplicat, ad 
regem socium vel amicum. Quibus in locis f amici aut socii 
intelligendi sunt non simpliciter quibuscum pax est, sed qui 
partes in bello easdem sequuntur : ad quos qui venerunt, ut 
Paulus loquitur, nomine publico tuti esse incipiunt. Nihil 
enim interest, homo aut res, ad hos, aut ad suos pervenerit. 

2 Apud eos vero qui amici sunt, sed non earundem par- 
tium, bello capti statum non mutant nisi ex speciali pacto : quo- 
modo in secundo federe icto inter Romanos et Carthaginienses p iyt>. ul 24. 
convenerat, ut qui a Carthaginiensibus capti e populis amicis 
Romanorum in portus Romanis subditos venissent, in liberta* 
tem vindicari possent : utque Garthaginiensium amicis par jus 
esset Ideo * qui Romanorum bello Punico secundo capti in piut wam. 
Graciam commercio pervenerant, jus ibi postliminii non habue- 
runt, quia Graeci in eo bello neutras secuti fuerant partes : ac 
propterea opus fuit eos redimi ut liberarentur. Qujn et apud 



d Nominabant eliminium] Et colli- 
in Solino (Cap. 15. vel 25.) est 
qnod Tnlgo coUimitiunu 

• Ex reditu in limen) Hinc sumta 
tranalatione pottliminium eccletiatticce 
paci* dixit Tertullianus de Pudicitia. 
(Cap. 15.) 

f Amici aut tocii inteUigendi tunt 
wm timpKciter quibuteum pax ett] Ita 
•ensiste Blarod et Fesa? regem apparet 
ex Thnani libro cxxx. in anno clo 



Ioc III. 

ff Qui Romanorum bello Punico #e- 
cundo capti in Graciam commercio per- 
venerant, jut ibi pottliminii non habue- 
runt] Valerius Maximus Lib. v. cap. 11. 
n. 6. Diodorns Siculus excerpto lega- 
tionum n. 3. Sic et Rhodii qnos Athe- 
niensinm cives bello Philippi emerant, 
liberaliter Atheniensibus reddidere. Po- 
ljbius excerpto legationum n. 3 [c. hist. 
det Anc. trait. Part. 1 art. 251. J.B.\ 



our friends and alliee are to be understood, not simply those with 
whom we are at poace, but those who are of our party in the war. 
Those who come to such are Bafe, as if tbey, man or thing, came to 
their own people. 

2 Comingamong those who are friendly, but not of the samo party, 
prisoners of war do not chango their condition, except by spccial com- 
pact. As in the second league made between the Romans and Car- 
thaginians, it was agreed that those of tbe peoples, friends of Rome, 
who were taken prisoners by the Carthaginians, if thoy came into ports 
subject to the Romans, might claim thcir liberty ; and that the friends 
of the Carthaginians should haye a like right. Therofore thoso of 
the Romans in the second Punic war, who, being prisoners, came into 
Greece on commercial designs, had not there the right of postliminium, 
becanse the Greeks, in that war, had taken part with neithcr side : 
and tberefore it was necessary for them to be ransomed, in order to 
regain their liberty. In Homer too we sce prisoners of war sold in 
nentraJ places, as Lycaon, Hiad ix. Eurymedusa, Odytset vm. 
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r.x,H$eqq. Homerum non uno in loco videmus bello captos in locis pacatis 
venditos, ut Lycaonem Hiados 4> ; Eurymedusam Odyssece H. 

III. Vetus Romanorum locutio receptos postliminio etiam 
Fe * t pw? p * ^ 10111 " 168 liberos dicebat. Postliminio receptum (ita enim Ie- 

gendum est) Gallus JElius in libro prima significationum 
quce adjus pertinent, ait esse eum, qui liber e qua civitate in 
aliam civitatem abierat, in eandem cimtatem redit eo jure 
quod constitutum est de postliminiis. Item, qui servus a 
nobis in hostium potestatem pervenit, postea ad nos redU 
in efus potestatem cujus anteafuit, jure postliminiu Equi 
et muli et navis eadem ratio est in postliminii receptu (ita 
tria hsBo verba, qu» delenda oenset vir inoomparabilis in 
Komani juris studio Jacobus Cujacius, levi mutatione retineri 
posse arbitror) quce sertn : quce genera rerum ab hostibus ad 
nos postliminio redeunt, eadem genera rerum a nobis ad 
l. 14 d. d4 hostes redire possunt. Sed posteriores Romani jurisconsulti 
discrete magis duas statuerunt species postliminii, ut aut nos 
revertamur, aut aliquid recipiamus. 

IV. 1 Retinendum et illud Tryphonini, qui postliminii 
jus competere ait in bello aut in pace: sensu paulo alio 



L 12. D. eod. 
UL d. l.pottl. . 



h His qui nonvirtutcbcllicasupcrati f 
$ed fato suo dcprchenri sunt] V ide ex- 
emplum apud Parntam bclli Cyprii 
Lib. i. 

1 Vide supra, cap. 6. hujus Libri, 
§12. num.l. J.B. 

1 Nisi idpactis erat comprchensum) 
Vide Josepham Antiquce Historia xiii. 
2. Poljbius pacta ponit eomprehen- 
dentia nt captiri redderentnr in pace 
Philippi, JEtolorum, cnm exceptione 
tamen, et Antiochi: excerptis de lega- 
tionibus 9, 28, 35. Eadem exempla ha« 



bet Livius, et pneterea pacis cnm Na- 
bide. (Lib. xxxiv. cap. 36.) Simflxa 
aliqnot suppeditat Zosimus. Ut ecce 
Probi pax cnm Vandalis et Burgnndis 
sic inita: Jo>' tore tcal rn % » Xefav tcal 
rob* alxjxaXtoTovs, oOv Stvxo» ^x oWTet * 
dtro&ovvaf ut ct pradam ouuum et quos- 
cumque habcbant captivos redderent. 
Lib. i. (cap. 09.) similem pacem narrat 
Juliani cnm Germanis, (Lib. nr. oap. 4.) 
item cnm Quadis qni in Germania, libro 
iii. [Cap. 7. Sed ibi nihil tale.] Am~ 
mianns Marcellinus libro xtii. de rege 



m. The old phraseology of the Romans spoke of free men also 
as received hy postliminium, namely, if a man went to aoother eity 
and then returned to his own. Also servants, horsea, mulee, shipc 
which fell into the enem/s hands, and were then retaken, were reco- 
vered hy postliminium. The later jurists made two kinds of poctl** 
minium: that hy which we ourselves return, and that hy which we 
recover anything. 

IV. 1 The right exists in war and in peace. In peace, it belongs 
to those who, when the war breaks out, are among the enemy. Other 
priionerB of war have not postliminium, except that be agreed upon. 
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quam quo idem dixerat Pomponius. In pace postliminium, 
nisi aliter convenerit, est h his qui non virtute bellica super- 
ati, sed fato suo ^deprehensi sunt, ut qui cum bellum 
subito exarsit apud hostes reperiuntur. Aliis autem capti- 
tis in pace postliminium non est, *nisi s id pactis erat com- 
prehensum, ut optime eum Tryphonini locum emendat doc-sm.i.7. 
tissimus Petrus Faber, non improbante Cujacio : nam hoc et 
subjecta ratio et oppositum membrum aperte evincunt. Pacem 
fecerat captivis dimissis, ita enim convenerat, inquit Zonaras. Tom. m. 
Et Pomponius : si captivus, de quo in pace cautumfuerat ut l. ao. d. <u 
rediret, sua voluntate apud hostes mansit, non est ei postea °* 
postliminium. Paulus : si in bello captus pacefacta domum l. ». a tu. 
refugit, postliminio redit ad eum a quo priore bello captus 
erat: si modo non convenerit in pace, ut captivi redde- 
rentur. 

2 Causam cur de his qui bellica virtute capti sunt id 
placuerit ex Servio hanc affert Tryphoninus, quia spem rever- 
tendi civibus in virtute bellica magis quam in pace Romani 
esse voluerunt, nimirum ut Livius loquitur ab antiquo minimeiib.nu.sR. 
indulgens in captivos civitas. Sed haec ratio Romanorum pro- 



Alemanorum Snomario : pacem genibus 
eurvatis orabat: et eam eum concessione 
preteritorum sub hae meruit lege, ut eap- 
tivos redderei nostros. (Cap. 10. p. 188.) 
Mox de Sarmatii : jussi obtinere sedes 
impavidi nostros reddidere captivos: 
(Cap. 12.) de alia rursum Sarmatarom 
parte idem dicit. Apud Zonaram mul- 
ta talia: inter cetera in rebus Micha- 
eTi» qni filius Theophili, de Bulgaro 
loquens: tou* aixf t <*^ a > T ° 1 '* iXcvdspibm 
trat avveBrro' promisU captivis se datu- 
rum libertatem. [Lib. xvi. cap. v. pag. 



163. Edit. Reg. Idem est locus, qni in 
contextu paullo post latine adfertur.] 
Nicetas libro n. (cap. S) captivis om- 
nibus libertatem ait datam, exceptis 
Corinthiis et Thebania viris ac mulieri- 
bus. Interdum oonvenit ut reddantur 
captivi qui a republica possidentur, ut 
apud Thucydidem y. (cap. 18.) 

8 Hanc emendationem, id, pro nihii, 
necessariam non esse, ostendit Ampliss* 
Bynckershoek, Obs. Lib. i. cap. 20. 
J.B. 



So TriphoninuB, emended ; and Zonaras. Pomponius says, If a pru 
soner ofwar, being allowed by treaty to return, chooses to remain with 
ihe enemy, he lo$e$ postliminium. Paulus says, If a eaptive of war f aftet 
peaee is made, escapes to his home, by postliminium he returns to the 
master to whom he was eaptive during the war, except there be a convention 
ihat captives are to be retumecL 

2 The reason why captives taken in war are thus allowed to 
remain in the enem/s hands, is given by Tryphoninus ; That ihey might 
plaee their hope of returning rather in valour ihan in peace, was the 
wish cfihe Romans: the city having little indulgence for captives, as 
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pria non potuit constituere jus gentium: potuit tamen inter 
causas esse, cur Romani illud jus ab aliis gentibus introductum 
et ipsi amplecterentur. Verior h®c est ratio, quod reges aut 
populi qui bellum suscipiunt, credi volunt justas sibi fuisse 
causas cur id facerent : contra autem, injuriam facere eos qui 
adversum se arma ferrent: quod cum utraque pars credi vellet, 
nec tutum essot pacem servare cupientibus huic se controver- 
siae interponere, nihil melius facere potuerunt populi pacati, 
quam k ut id quod evenisset pro jure acciperent : atque ita 
captos in actu repugnandi haberent quasi ex justa causa captos. 
3 At de his qui bello exorto deprehensi erant dici idem 
non poterat : 3 nam in illis nullum injuriffi consilium fingi pote- 
rat. Tamen ad minuendas hostium vires retineri eos manente 
bello. non iniquum videbatur: bello autem composito nihil 
obtendi poterat quominus dimitterentur. Itaque consensum 
in hoc est, ut tales in pace semper libertatem obtinerent, 
ut confessione partium innocentes : in ceteros vero ut quis- 
que usurparet quod vellet credi jus esse, nisi quatenus pacta 



* Ut id quod evenietet pro jure acci- 
pereni] Vide Priscum excerpto de lega- 
tiouibus 28. et Bizarum de bello Genn- 
ensium in Venetos libro n. [Priscus l. /. 
agit de fcedere inter dncem Maximinom 
et Blemyas et Nubrades, gentes JEthio- 
pi», in qno hi promiserunt omnes Ro- 
manos, quacunque etiam in expeditione 
capti fuissent Orientisimperatori absqne 
Ijtro restitnere. J. B.] 

* At supra, cap. 7. hnjos Libri, § 1. 
Anctor statuit, etiam eos, qni, beUo ex- 
orto, intrahostinm fines deprehendnntur 
fato suo, serros fieri. Deinde, neqne 



nllnm injurie consilinm in impuberibus, 
qni tamen etiam, jnre belli, in serritu- 
tem redignntur, secundnm Anctorem 
nostrum. Plura diximus in Notis nos- 
tris GaUicis. J. B. 

i Nec tervi] Totilas Pelagio Diacono 
a Romanis ad se misso edicit ne de red- 
dendis Siculorum serris Terba fadat, 
dioens iniquum fbre ut Romani [immo 
Gothi J. B.] commilites suos Teteribus 
dominis dedant. Locus est Procopii 
Goithicorum iil (Cap. 16.) 

■ In betto redeunt potUiminio ho~ 
mines, qui antequam caperentur Hberi 



Liry says. This reason being peculiar to tho Romana, could not be 
tho reason for the law of nations : but it might be among the reasons 
why the Romans took such a rale from other nations. But the truer 
reason is> that the belligerents are regarded as if their wars were just, 
and neutrals cannot safely interpose, and must therefore acquiesce; 
and so, must reckon actual captiyes as justly captires. 

3 But with regard to those who were caught among the enemy 
whon the war broke out, the same could not be said : for they could 
not be conceired to hare done any wrong. Tet to diminish the 
strength of the enemy, they were retained while the war lasted. These 
then, by the consent of nations, were to be liberated, on the arriTal of 
peace, as innocent; but other prifloners to be regulated by laws of 
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certi aliquid praescriberent. Atque eandem ob causam l nec 
servi, nec res bello capt® pace redduntur, nisi pactis expres* 
sum id sit : quia victor credi vult jus sibi fuisse ista queerendi: 
cui contradicere, id vero fuerat bella ex bellis serere : ex qui- 
bus apparet ingeniose non ex vero allatum illud apud Quinti- 
lianum pro Thebanis : ideo captivos si in patriam suam redie- i** <*<*. 
runt, liberos esse, quia bello parta non nisi eadem vi posside- 
antur. Diximus de pace. 

4 m In bello redeunt postliminio homines qui antequam 
caperentur liberi fuerant : recipiuntur servi et alia qusedam. 

V. Liber homo ita demum postliminio redit, si hoc animo 
ad suos venerit ut eorum res sequeretur, ut a Tryphonino &£*»*«. 
proditum est : nimirum quia, ut quis servus liber fiat, se de- 2^fe&<£ 
bet, ut ita dicam, acquirere, quod non est nisi volentis. Cete- ^Jucapi.^ 
rum n an vi bellica receptus sit ab hostibus, an dolo pro- 
fogerit, nihil refert, ut a Florentino notatum est. Tantun- l. *»«. o. 

dt copt. 

dem erit si ab hostibus sponte sit traditus. Quid ° si ab l. <*m nm 

, r , redemt 5. C. 

noste venditus commercio, ut fit, ad suos pervenent? Trac- d «i wtf - ,w - 
tatur hssc controversia p apud Senecam in Olynthio quem 



fyerunt] Jnlianus oratione in malos Cy- 
nicos: oDt» ficv dv elcv oltcerai Kal 
biroaow tu>v al^jjLaXtirto» XvrpovficOa, 
Kal toi oi vofioi toutois dirodeiwKaai 
tijv iXcvBcpiav craQcXcri tcal olxa&e* hoc 
modo servi essent, etiam quos bello captos 
liberamui. Aiqui talibus ubi ad nos 
redierint libertatem adjudicant leges, 
OrotTi. pag.195,196. Edit. Spanhem.) 
D An vi bcllica receptus sit ab hosti- 
bus] Ut illi quos a Slaris captos libera- 
▼ere Hunni, apud Procopium itidem 
Gotthicorum m. (Cap. 13. ubi non 



Hunni, sed Heruli.) 

° Si ab hoste venditus commercio, 
utjity ad suos pervenerit] Ut eodem 
Procopii libro juvenis Childubius, Ta 
vvv &e t iirei dtptKero eh irdrpia ^0ij, 
iXevdepo* t6 Xoiirdv KaTaye tov vofiov 
Kai outos iarrai • dicebat, se cum in pa- 
triam rediisset liberum exjure in poste* 
rumfore. (Cap. 14.) At apud Turcas 
nullum olim faisse captivis postliminium 
notat Leunclavius. 

p Apud Scnecam] Libro v. contro- 
▼ersia 34. 



war, except so far as regulated by compact And for the same reason, 
Blaves and other property are not restored at peace, except by com- 
pact ; for they are supposod to be taken by right, and to deny this, 
would be to make wars grow out of wars. Whence it appears that what 
is alleged by Quintilian for the Thebans, is ingenious, but not true. 

4 By postliminium in war, those who were free men before their 
capture, retum; slaves and things are recovered. 

V. A free man returns by postliminium, if he comes to his own 
party with this intent : inasmuch as, in order that a slave [or a captive] 
may become free he must» so to speak, acquire himself, which cannot 
be done without his will. But whether he be recovercd from tho 
enemy by warlike force, or make his escape, makes no differencc, as is 
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Parrhasius emerat Quserit enim cum decretum factum esaet 
ab Atheniensibus quo Olynthii juberentur liberi esse, hoc 4 con- 
tineretur liberi ut fierent, an ut liberi judicarentur ; quorum 
hoc est verius. 

VI. 1 Liber autem homo, postquam ad suos rediit, non 
se tantum sibi acquirit, sed et res omnes quas habuerat apud 
populos pacatos, sive corporales, sive incorporales. Quia po- 
puli pacati, sicut factum pro jure secuti erant in capto, ita 
et in liberato, ut se aaquos prsebeant utrique parti. Ergo 
dominium quod habuerat in res ejus is, qui belli jure eum 
possidebat, non erat sine omni conditione: cessare enim po- 
terat ipso invito, si captus qui fuerat ad suos pervenisset. 
Has ergo res sic ille perdit, quomodo hominem cujus erant 
accessio. 

2 Quid si tamen alienasset? an qui titulum habet ab eo 
qui belli jure eo tempore erat dominus, tutus erit gentium 
jure, an et haec recuperabuntur ? de his loquor qu® apud 
populum belli medium exstabant Distinguendum videtur inter 
res, quse ejus sunt generis ut postliminio redeant, et quse 

4 Debuit heio dicere, utrum hoc etc. qnod forte omisium a Typographi*. J. B, 



noted by Florentinus. The same follows if he be spontaneously given 
up by the enemy. 

But what is the result if he be sold by the enemy in the usual 
way of traffic, and so come to his own people ? This controversy is 
treated by Quintilian, with reference to the Olynthian, whom Parrha- 
sius had bought. For a decree having been made by the Athenians 
that the Olynthians should be free, he enquires whether this means 
that they should become free, or should be adjudged to be free : of 
which the latter is the more true opinion. 

VI. 1 Moreover a free man, after he has returned to his own 
people, acquires, not only himself, but all the property which he had 
in a neutral Stato, both corporeal and incorporeal. For the neutral 
State, as they took the fact for law in the case of captivity, must do 
the same in the case of liberation, to show themselves impartial to 
both parties. Therefore the right, which he who possessed him by 
the law of war, had over his property, was not altogether without oon- 
ditions : it was liable to cease without his consent, if he who had been 
captive made his way to his own people. He therefore loses the pro- 
perty, as he loses the man to whom it was an accessary. 

2 But what if he had alienated this property ? Will he who de- 
rives his title from him who, at the time, was owner, by the right of 
war, be safe by the law of nations ; or may the property be recorered 
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extra id genus sunt, quod discrimen jam mox explicabimus, 
ut illa yideantur alienata cum sua causa et sub conditione: 
ista yero simpliciter. Alienata autem intelligo etiam qu® do- 
nata aut acceptilata sunt. 

VII. At sicut ad postliminio redeuntem jura redeunt, 
ita et jura in ipsum restituuntur, ac pro eo habentur, ut 
Tryphoninus loquitur, ao si nunquam ille hostium potitus £.12.56.7.6. 
fuisset. 

VIII. Huic regulaa de liberis hominibus exceptionem 

hanc recte asscribit Paulus : postliminio carent qui armis l. 17. <*. *«. 
victi hostibus se dederunt, nimirum quia pactiones cum hos- 
tibuB factaa valent jure gentium, ut alibi dicemus, nec adversus 
eas est postliminium. Ideo Romani illi a Poenis capti apud 
Gellium : postliminium justum non esse sibi, quoniam deju- ub. vu. ia 
rio vincti forent. Unde et induciarum tempore non esse 
postliminium recte a Paulo notatum est At hos qui hostibus £^J l% D - 
deduntur sine ulla scilicet pactione, postliminio reverti re- 
spondit Modestinus. l. 4. a, ttt 

IX. 1 Quod de singulis personis diximus, idem et in 
populis locum habere arbitror, ut qui liberi fuerunt suam 



from him ? I speak of the property which he had in a neutral state. 
Here, it seems, we must make a distinction between things which are 
of Biich a nature that they return by poatliminium, and things not of 
that nature: which diflference we shall soon ezplain. The former 
class of things are, it would seem, alienated with their cause, the per- 
son, and under condition : the latter are simply alienated. By alien- 
ated, I mean given away, or acknowledgod as roceived. 

VII. And as the person who returns by postliminium recovers 
his rights, so also rights against hlm are rostored, and are held the 
same as if he had never been in the power of the enemy, as Trypho- 
ninus says. 

VIII. To this rule concerning free men, Paulus rightly annexed 
this exception. Those who surrender themselves, lose postliminium, 
namely, because conventions made with an enemy are valid by the law 
of nations, and against these, postllminium does not hold. So the 
Romans captured by the Carthaginians, say, in Gellius, that they have 
no right to postliminium, since they were captives by right. Whence 
during a truce, there is no postliminium, as Paulus rightly notes; but 
those who are surrendered to the enemy without any compact, return 
by postiiminium, as Modestinus gave his opinion. 

IX. 1 What we have said of individuals, I conceire holds also for 
a people ; so that they who have been free, recover their liberty, if it 
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£/«"**. 7. mulieris prostitutione amittitur, multaque alia jure Romano in 
favorem redimentium et poenam proximorum qui suos non 
redimunt constituta sunt. 

3 Rursum auctum est postliminii jus lege civili, eo quod 
non ea tantum quae in postliminio sunt jure gentium, sed res 
omnes, jura omnia perinde habentur ac si is qui rediit nun- 
quam hostium potitus esset: quod et jure Attico obtinuit. 
Nam, ut apud Dionem Prusseensem oratione xv. legimus, qui- 

Pag.239B,c. dam Calliae se filium dicens captum in clade ad Acanthum, 

et serviisse in Thracia, cum Athenas postliminio rediisset, he- 

reditatem Calliae a possessoribus petiit, nec aliud qusesitum est 

pag.842D. in judicio quam an is revera Calliae esset filius. Idem narrat, 

Messenios cum longo tempore serviissent, tandem et liberta- 

i^abMosti- tem et regionem recepisse. Imo et quae per usucapionem 

potiiim. au t Uberationem ex bonis subtracta, vel non utendo finita esse 

videbantur, actione rescissoria restituuntur : nam in edicto 

l. i. 51. d. de majoribus in integrum restituendis, is comprehenditur qui 

™v- in hostium est potestate. Et hoc quidem venit ex jure Ro- 

mano antiquo. 

4 At lex Cornelia etiam heredibus consuluit eorum qui 
capti apud hostes decessissent : bona eorum conservans per- 
inde quasi qui non redit jam eo tempore quo captus est de- 
cessisset. Qu» jura civilia si tolias, haud dubie statim ut 

» 

■ Bona ejus/uturajuissent occupan- aut coloni ab hostibut capti et reverri 

tium) Vide legem Wisigotthicam Lib. v. domino restituantur, si non sunt ante 

tit. iv. c. 15. ab altero vendentibus hostibus in com- 

* Etiam sepe atienati] At edicto mercio eomparati. (Cap. 148.) Yide et 

Theuderici ita coustitutum est: servi Cassiodorum m. 43. At lege Wisigot- 



3 Again, the privilege was extended by tho Roman and Attic law» 
so that all righte were restored to the person. So a person, calling 
himself the son of Callias, who had been a slave in Thrace, having 
been taken in the defeat at Acanthus, returned to Atbens, and claimed 
the inheritance of Callias from the possessors of it; and, in the trial, no 
enquiry was mado, ezcept whether ho were the son of Cailias. So the 
Messenians, after long servitude, recovered their liborty and their 
country. Evon what had been lost by usucaption, or otherwiso, might 
be recovered. 

4 The Cornelian law providod for the heirs of those who died 
while in tho enemics' hands. If this had not been so, any ono might 
have scized their property, for they were reckoned as nullified ; and 
if they rcturned, had no right, oxcept to postliminium jurt gentium. 
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quis ab hostibus captus esset 8 bona ejus futura fuissent occu- 

pantium, quia qui apud hostes est, pro nullo habetur. Quod 

si qui captus fuerat rediret, nihil reciperet praoter ea quae 

jure gentium postliminium habent. Quod vero captivorum 

bona fisco cedunt si heres nullus sit, ex jure speciali est Ro- l. 31. d. de 

mano. Vidimus de his qui redeunt: videamus de his quae ». {\b.'d 9 

recipiuntur. 

XI. 1 Inter hsec sunt primum servi et ancillae, 'etiam 
saepe alienati, u etiam ab hoste manumissi : quia hostium jure 
manumissio obesse civi nostro servi domino non potuit: ut 

bene notat Tryphoninus. Sed ut servus recipiatur, necesse l .in i*no, 

11 * • ii»#»m 18 -5 manM ' 

est ut aut revera nabeatur a vetere domino, aut haberi facile ««frn<*o, 9. 

. D.Decapt. 

possit. Quare cum in rebus aliis sufficiat eas intra iines esse 
perductas, ad postliminii jus in servo id non erit satis, nisi 
et cognoscatur : nam qui in urbe Roma cst ita ut latoat, non- 
dum receptus Paulo videtur. Ac sicut hac in parte a rebus£«« d.<u 
inanimis distat servus, ita vicissim a libero homine in eo distat, 
quod ut postliminio recipiatur non rcquiritur ut animo res 
nostras sequendi venerit. Id enim in eo requiritur qui se re- 
cepturus est, non in eo qui ab altero sit recipiendus, et ut 
Sabinus scripsit, de sua qua civitate cuique constituendi f£ 12 - * 9 - 
facultas libera est, non de dominii jure. 

2 Non excepit ab hoc gcntium jure servos transfugas lex 

ihica mancipium bello receptum do- mentis. Lib. v. tit. iv. 21. 
mino redditur, is qni recepit, tertiam ° FAiam ab hoste manumissi) TJt a 

partem accipit justi pretii. Si ab hos- Mithridate, qui retracti in serritutem. 

tibus venditum receptum fuerit, redit Appianus Mithridatico, (pag. 211. Ed. 

ad dominum pretio reddito et meliora- II. Steph.) 



The confiscation of the property of captives, if thore is no heir, is a 
special Roman law. 

So much of those persons who roturn : now of the things which 
are recovered. 

XI. 1 Such are mon and womon slavcs, evcn when repeatodly 
alienated, or manumitted hy the onemy : for such manumission cannot 
prejudice the right of the citizen owner. But that a slave be recovcrcd, 
he must bo in a condition to be got at by his master ; not only re- 
turned within the empire, but known of ; it is not cnough if ho be 
hidden in Romo. And as a slave iu this differs from inanimato things, 
in another point he differs from a freo man ; it is not necessary he 
should have come with a view of staying with us. 

2 Runaway slaves are not excepted from this rule. The owner 

12—2 
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Romana. Nam et ia his dominas pristinam jas recipit, tit 
d. 119.^5. Paulus nos docet: ne contrarium jus non tam ipsi injuriosum 
sit qui servus semper permanet, quam domino damnosum. 
Generaliter de servis qui virtute militum recuperantur, dictum 
l. is. c.de est ab Imperatoribus illud quod ad res omnes male a nonnullis 
trahitur, receptos eos non captos judicare debemus, et mili- 
tem nostrum defensorem eorum decet esse, non dominum* 

3 Qui ab hostibus redemti sunt servi protinus Romano 
jure fiunt redimentis, sed oblato demum pretio postliminio re- 
cipi intelliguntur. Verum hseo subtilius explicare juris civilis 
interpretum est. Nam et posterioribus legibus mutata sunt 
nonnulla : et quo servi capti ad reditum invitarentur, propo- 
sita libertas his quibus membrum ruptum esset statim, ceteris 
post quinquennium, ut videre est in legibus militaribus a Rufo 
collectis. 

XII. Illa quaastio magis ad nos pertinet, an et populi 
qui subjecti alieno imperio fuerunt in veterem causam reci- 
dant: quod tractari potest si non is cujus imperium fuerat, 
sed sociorum aliquis eos hosti eripuisset : puto hic idem dicen- 
dum quod in servis, nisi sociali federe aliter convenerit. 

XIII. 1 Inter res primum occurrunt agri, qui in postli- 



* Veteribus dominis] Nempe qui 
partiumLaced&moniarumfaerant. Con- 
fer qu» supra cap. vi. § 7. 

1 Non admitsu adversus dominos 
pretcriptionibus illis] Idqne ex lege 
Honorii, qui qnanqnam reUcta Vandalis 
Hispania, tamen dum eam tenerent Van- 



dali, pnescriptionem tricenariam domi- 
nis nocere nolnerat : meminit Proco- 
pius Vandalicorum i. (cap. 3.) YalentU 
nianns in noveUa lege de episcopali 
jndido : tricennali iemporum definitume 
eoneludi ea prxcepimus, qusc perpetuU 
aui infinitis s&culis servabantur: «xop- 



recovers his former right to them. To punish them, would injure the 
master rather than tho slave. The rule with regard to slaves reco- 
vercd by the army, is that they are recovered, not captured : the soldier 
m their defender, not their owner. 

3 Slaves ransomed from tho enemy, become the property of the 
ransomer, or may be recovered by postliminium, on paying the price. 
But the details of this belong to the juristical commentaton : and 
were afterwards changed. 

XII. Anothcr question belongs more to us ; whether a people, 
who have been subjected to a foreign authority, retura to their ancient 
condition : which may be treated, if not he to whose government they 
had belonged, but somo of his allies, have delivered them from the 
enemy. I conceive we must here decide as we do concerning slaves, 
exoept there be somo other convention in the alliance. 
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minio sunt. Verum est, ait Pomponius, expulsis hostibus ex L.Heapt.20. 
agris quos ceperint dominia eorum ad priores dominos *• n. &capt. 
redire. Expulsi autem hostes intelligi debent, ex quo aperte 
eo accedere amplius non possunt, ut alibi explicavimus. Sic 
jEginam insulam Atheniensibus ereptam x veteribus dominis stmbovUL 
Lacedaemonii reddiderunt. Agros ex Gothis et Vandalis re- 
cuperatos veterum possessorum heredibus reddiderunt Justi- "<* xxxvl 
nianus, abique Imperatores, y non admissis adversus dominos "<w. raient. 

. , deepisc. Jud. 

praescriptionibus illis, quas Romanao leges induxerant bSTvand 

2 Quod de agris jus est, idem esse arbitror de omni jure ^fe.**'* 
quod solo adhaeret Nam et loca capta ab hostibus quae reli- 
giosa vel sacra fuerant, si ab hac calamitate fuerint liberata, 
quasi quodam postliminio reversa pristino statui restitui scrip- 
sit Pomponius : quicum convenit illud Ciceronis in Verrina de £ e g m Jf e ' 
signis, de Diana Segestana : P. Africani virtute religionem jj^ft^ 
simul cum loco recuperavit: et Marcianus cum postliminii L.intantum. 
jure comparat jus illud quo solum ©dificio occupatum eo col- rer. 
lapso littori redditur. Quare et usumfructum agri recepti 
restitui dicendum erit, ad exemplum ejus quod de agro inun- 
dato Pomponius respondit. Sic Hispahis lege cautum est, ut ff^jgj; 98, 
comitatus et alia jurisdictiones hereditariao postliminio redeant, j^i^JJ^ 

Rea. Cons. x, 
tit. sa p. 2. 
tis Afrorum negotiis, qui se probave- lem his quos barbarica severitas captiva 

rint necessitatem Vandalicam pertulisse : necessitate transvexit, postliminio rever- 

*t de illorum causis illa tempora pres- tentibus redditur antiquapossessio : con- 

fixotrictm\iosubtrahantur,qua*clarucrit venit c. ex transmiaaa: de prascriptio- 

sub hostilitate consumta. In concilio nibus : vide et Cujacinm ad titulam C. 

Hispalensi relato in causam xvi. qtues- de prsBScriptione xxx. annorum. 

tione iii. c. 13. sicut per legem mundia- 



XIII. 1 Among things, land first occurs. This is recovcred by 
postliminium, when the enemy are czpelled : that is, when the enemy 
can no longer openly approach the land. So the Lacedscmonians, 
when they had taken Egina from the Athenians, restored it to its 
ancient owners. Justinian gavo the lands taken from the Goths and 
Yandals to the heirs of the old possessors, not admitting contrary pre- 
Bcriptions. 

2 What is true of lands, is true of all rights adhering to the soil. 
So places which had been consecrated as religious, if liberated, resume 
their former state : as Cicero argues against Verres, of the Diana of 
Segeste. Marcion compares the right of postliminium to that by which, 
when a house tumbles down, the soil is rcstored to the shore. And 
therefore the usufruct of recoycred land is to be restored : as was 
ruled, if it had been inundated. So the Spanish law directs that 
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majores omnino ; minores, si intra quadriennium a receptione 
vindicentur ; nisi quod arcem bello amissam et quomodocunque 
recuperatam retinendi jus rex habot. 

XIV. 1 De mobilibus generalis in oontrarium regula 
est, ut postliminio non redeant, sed in praeda sint : ut haec 
opponit Labeo. Quare et commercio parata, ubicunque repe- 
riuntur, manent ejus, qui emit : nec apud pacatos reperta aut 
intra fines perducta yindicandi jus est veteri domino. Sed ab 
hac regula videmus olim excepta, quse in bello usum habent : 
quod ideo placuisse gentibus videtur, ut recuperandi spes ad 
ea comparanda alacriores homines redderet. Flurimarum 
enim civitatum instituta eo tempore ad rem beilicam refere- 
bantur : quare facile in hoc consensum est Usum autem in 
bello h®c habere censentur qu® modo ex Qallo iElio attuli- 
mus, sed quae distinctius exposita exstant tum apud Ciceronem 

cain a in Topicis, tum apud Modestinum. Naves scilicet longae atque 

deeapL ' onerariae, non item lusorise aut actuariae, voluptatis causa 
paratae : muli, sed clitellarii : equi et equae, sed freni patientes. 

L.idauod Et hae res sunt, quas et legari recte voluerunt Romani, et in 

L^££?iJk pr®stationes familiae herciscundse venire. 

2 Arma et vestis usum quidem in bello habent, sed post* 
liminio non redibant, quia minime favorabiles erant, qui in 
bello arma aut vestem amitterent : imo id flagitii loco habeba- 
tur, ut passim in historiis apparet. Atque in hoo notantur 
arma ab equo distare, quod equus sine culpa equitis proripere 



1h Uem Lab. 
82. eum l. 
seq. D.fam. 
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counties, and hereditary jurisdictions, are restored by postliminium ; 
the major onos, absolutely ; the minor, if they are claimed within fire 
years from their recovery ; except that a fort, lost and regained, the 
king has the right of retaining. 

XIV. 1 Concerning moveables, on the other hand, the contrary 
rule in general holds : that they do not return by postliminium, but 
become prize. Hence objects of traffic, wherever bought, become the 
property of him who buys them : and if found among neutrals, or 
brought home, cannot be claimed by the old owner. But from this 
rule, were excepted formerly munitions of war; the reason being, appa- 
rently, that men might be more actire in recorering these. For 
many states have their laws made especially with a view to war. We 
have already stated what are munitions of war. [See also Cicero, &c.] 

2 Arms and clothing have their use in war, but had not the privi- 
lego of postliminium ; because they who lost them were little favoured, 
indeed were di6graced. And so a horse is different in this respect 
from armg; for the horse may be lost without fault of the rider. 



Cat. IX.] DE POSTLIMINIO. 183 

se potuit. Et hoc quidem rerum mobilium discrimen videtur 
usum habuisse in occidente, etiam sub Gothis, ad Boethii usque 
tempora. Is enim Ciceronis topica explicans ita videtur de 
hoc jure loqui, quasi quod ad eum diem vim suam obtineret. 

XV. At posterioribus temporibus, si non ante, sublata 
videtur haec differentia. Passim enim tradunt morum periti 
res mobiles postliminio non redire, et x id de navibus constitu- 

tum multis in locis videmus. *•£,£/• fi 

quta oeUo D. 

XVI. E® vero res, qu® intra prsesidia perducta? non- J» Stsdic. 
dum sunt, quanquam ab hostibus occupata?, ideo postliminii e£^*J*** 
non egent, quia dominum nondum mutarunt ex gentium jure. i^tnHk 
Et qusB piratae aut latroncs nobis eripuerunt, non opus habent omsuLmar. 
postliminio, ut Ulpianus et Javolenus responderunt : quia jus L hosus, <* 
gentium illis non concessit, ut jus domini mutare possint : quo »7. D.deca&. 
innixi Athenienses Halonesum, quam ipsis praedones, a praedo- fy}%£$} 2 
nibus Philippus eripuerat, ut redditam a Philippo, non utg£^jj h{te 
donatam, volebant accipere. Itaque res ab illis captse, ubi- ^°^ ' 
cunque reperiuntur, vindicari possunt, nisi quod ex naturali 

jure alibi censuimus, ei qui suo sumtu possessionem rei adep- sup.il 10. 
tus est, tantum esse reddendum, quantum dominus ipse ad 
rem recuperandam libenter impensurus fuerat. 

* Id de navibus conttitutum multit * Predonibus Philippus eripuerat] 

in lociM videmus] Dtcisio Genuentis Vide ipsam Philippi epistolam ioter 
centetima prima. opera Demosthenis, (pag. C3 a, b.) 



Boethius seems to imply that tho distinction held up to his time, 
under the Goths. 

XV. But at a later period, if not sooner, this distinction was abo- 
lished ; for those who speak of customs, always say that moveables 
have not postliminium ; and we see this, in many places, practised as 
to ships. 

XVI. Things which are not yet hrought intra prcesidia, though 
seized by the enemy, do not need postliminium, because they havo not 
changed their master jure gmtium. So, what things pirates and robbers 
takefrom us, donot need postliminium; for such persons, jure gentium, 
cannot change the owuership. And on this ground, when pirates had 
taken Halonesus from the Athenians, and Philip had taken it from 
pirates, the Athenians wished him not to give, but to restore it to 
them. Things taken by such persons may be claimed wherevcr they 
are found : except, as elsewhere said, that by natural law, we must 
pay the possessor wno has acquired them at his own expense, as much 
as the owner would pay to recovor them. 
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XVII. Potest tamen lege civili aliud constitui: sicuti 
Lib.xzxi. b lege Hispanica naves a piratis captaa eorum fiunt, qui eas 
co^»<^ eripiunt piratis: neque enim iniquum est, ut privata res pub- 
Mn.n.8. i; cae utilitati cedat, prsesertim in tanta recuperandi difficultate. 

Sed lex talis non obstabit exteris, quo minus res suaa vin- 
dicent. 

XVI II. 1 Illud magis mirandum, quod testantur Ro- 
manse leges, postliminii jus locum habuisse non tantum inter 
hostes, sed et inter Romanos et populos externos. Sed alibi 

Lib. ii.15. diximus, reliquias has esse sadculi Nomadum, quo sensum 
naturalis societatis, quae est inter homines, mores exsurdave- 
rant. Itaque apud gentes etiam, quae bellum publicum non 
gererent, erat quaedam belli inter privatos quasi ipsis moribus 
indicti licentia: ac, ne ea licentia ad interficiendos homines 
prosiliret, placuit captivitatis jura inter eos introduci, cui con- 
sequens fuit, ut et postliminio locus esset, aliter quam cum 
latronibus ac piratis, quia illa vis rem producebat ad sequas 
pactiones, quae a latronibus et piratis contemni solent 

2 Juris olim controversi videtur fuisse, an, qui apud nos 

b Lege Hispanica naves a piratit ratui] Idem apud Yenetos. Patet ex 
caphe torum Jiunt, qui eat eripiunt pi- literis Fraxinii Can®i tomo i. 



XVII. But other rules than this may be estabiiahed by Civil 
Law: as by the Spanish law, ships become theirs who regain them 
from pirates ; nor it is not unreasonable that private intereste should 
yield to public utility ; espocially, the difficulty of recovery being so 
great. But such a law does not prcvent strangers from trying to 
recoTer what is theirs. 

XVIII. I It is more reraarkable, that, as the Roman Laws testify, 
the right of postliminium had place, not only between enemies, but 
bctweon the Romans and foreign nations. But, as we have elsewhere 
said, these traits were relicks of the nomade age of mankind, in which 
barbarous manners had blunted the natural sonse of the natural 
society which ought to bind men to men. And thus, even between 
nations which had not a public war between them, there was a kind of 
licence of prirate undeclared war : and in order that this licence might 
not go to the lcngth of putting strangers to death, there was intro- 
duced a right of making prisoners between nations ; from which it 
followed, that there was also occasion for postliminium, in a different 
way than with robbers and pirates; because that force, used in such cases, 
led to fair compacts; which are commonly held in no regard by robbers 
and piratcs. 
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serviunt ex populo federato, si domum revenissent, postliminio 

redeant. Ita enim hanc quaestionem proponit Cicero primo 

de oratore. Et Gallus quidem JSlius sic ait : cum populis Apud f**. 

Uberis et cum federatis, et cum regibus postliminium nobis 

est ita uti cum hostibus. Contra Proculus : non dubito quin L.nond*bu. 

federati et liberi nobis externi sint: non inter nos atque *§**&•* 

eos postliminium esse. 

3 Ego arbitror distinguendum inter federa, ut si qua 
essent qu» belli duntaxat publici componendi aut cavendi 
causa essent inita, ea nec captivitati in posterum, nec postli- 
minio obstarent : at si qua id continerent ut tuti essent publico 
nomine, qui ab his ad illos venissent, ut tunc captivitate sub- 
lata cessaret et postliminium. Et hoc mihi indicare videtur 
Pomponius, cum ait: si cum gente aliqua neque amicitiam, D.ipota. 
neque hospitium, neque fedus amicitice causa factum habe- 
mus 9 hi hostes quidem non sunt : quod autem ex nostro ad 
eos pervenit, illorum fit, et liber homo noster ab eis captus 
servus fit et eorum : idemque est si ab illis ad nos aliquid 
perveniat : hoc quoque igitur casu postliminium datum est. 
Cum dixit fedus amicitiae causa, ostendit et alia esse posse 
federa, quibus nec hospitii nec amicitise jus insit. Proculus 
quoque eos a se populos federatos intelligi, qui amicitiam aut 



2 It appears formerly to have been a matter of controversy 
whether tbose members of a people, allied to us, wbo are slaves in our 
country, do, if they return home, return by postliminium. For so 
Cicero proposes this question ; and Gallus <£lius says, that with freo 
and with allied people, and with kings, we have postliminium, as with 
enemies. On the other band, Proculus says, tha,t federate peoples are 
externi, and that there u not postliminium with them. 

3 I conceive that a distinction must bo taken between different 
leagues of alliance. If these were entered into merely for the pur- 
pose of settling or preventing a public war, these would not prevent 
either captivity or postliminium : but if the leagues contained a pro- 
vision that those who came from one party to the other should be 
safe on the public security, then, captivity being removed, postlimi- 
nium would cease also. So Pomponius : If we have, with any nation, 
neither friendship, hospitality, nor league of friendship, these are not ene- 
mies ; but if anything of ours goea to them it beeomes theirs ; and afree 
man of oure, made eaptive there, is their slave ; and so from them to us. 
In this case, then, postliminium exists. By saying "a leaguo of friendship,* 
he shews that thero may be other leagues, which do not give the right 
of hospitality or friendship. So Proculus sufficiently implies that ho 
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hospitium tutum promisissent, satis significat cum subjicit: 
etenitn quid inter nos atque eos postliminii opus est, cum et 
illi apud nos t et libertatem suam et dominium rerum sua- 
rum ceque atque apud se retineant, et eadem nobis apud 
eos contingant ? quare quod apud Gallum ^Elium sequitur, 
quce nationes in ditione nostra sunt, cum his postlimi- 

ofe.xi.23i nium non est 9 ut recte legit Cujacius, hoc additamento sup- 
plendum erit, nec cum his quibuscum fedus amicitice causa 
habemus. 

XIX. 1 At nostris temporibus non inter Christianos 

Bod. i. d* tantum, sed et apud plerosque Mahumetistas, jus ut captivi- 
tatis extra bellum, ita et postliminii evanuit, sublata utriusque 
necessitate ob restitutam vim ejus cognationis, quam inter 
homines natura esse voluit. 

2 Habere tamen locum poterit vetus illud jus gentium, si 
res sit cum gente tam barbara, ut sine indictione aut causa 
omnes externos et res eorum hostiliter tractare pro jure ha- 
beat. Atque eam in partem, dum hsec scribo, judicatum est 
in summo auditorio Parisiensi, coetus principe Nicolao Ver- 
dunio : bona, qu» Francorum civium fuerant, ab Algeriensibus, 
populo prsedationibus maritimis in omnes alios grassari solito, 



Ttp. c 7« 



means, by " federate peoples," those who havo promised friendship or 
safe hospitality, by saying, For what need is there of postliminium in 
such a case; tince they retain iheir Uberty and ownership in our territory 
equcdly as in their own ; and we in theirsf Wherefore what follows in 
Gallus -rfEiius : With the nations which are under our authority, there is 
no postliminium, is to be underotood with the addition, nor with those 
with whom we have a league of friendship. 

XIX. 1 In our own time, not only among Christians, but also 
among most Mahometan nations, the right, both of making prisoners 
out of war-time, and the right of postliminium, have vanished ; the 
neceesity of both having disappeared, by the restoration of that rela- 
tionahip which nature intended to exist among men. 

2 But that ancient Law of Nations may have place, if we have to 
do with a nation so barbarous, that it is accustomed, without cause or 
declaration, to treat all foreigners and their property in a hoetile 
manner. 

And at the very time that I am writing, a judgment to this effect 
is gi?en in the High Court of Paris, under the presidency of Nicolas 
Verdun : that goods which had belonged to French citixens, and had 
been taken by the Algerines, who are accustomed to send sea-rovers, 
and to attack all nations, had changed their owner by the right of war: 
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capta belli jure mutasse dominum : ac proinde, cum recepta 
ab aliis essent, facta eorum, qui recepissent. In eadem cog- 
nitione et hoc judicatum est, quod modo diximus, naves hodie 
inter ea non esse, qu» postliminio recipiuntur. 



and consequently, being recovered by others, became the property of 
those who had recovered them. And in the same cause, this also was 
adjudged, that ships are not, at the present day, in the number of tho 
things which are recovered by postliminium. 



MONITA DE HI8, QU^E PIUHT IN BELLO INJUSTO. 

I. Quo tentu pvdor vetart diea- IV. Qiti hine, et quatenue ad re~ 
tur, quod lex pertnUtit : ttxtutionem obligentur. 

H. Aptatum hoe ad ea qum jure V. An vt* captat bello injutto 
gtntium pertnitta diximus. ftddendm tint ab to, qyi eepit. 

III. Interna injuititia injuitum VI. An tt ab eo, qui detinet. 
ettt, qttod tx bello injuttofit. 

I. 1 T EGENDA mihi retro vestigia, et eripienda bellum 
J-i gerentibns pene omnia, qiue largitus videri possam, 
nee tamen largitmi sum : nam, cum primum hanc juria gen- 
tium partem explicare sum aggressuB, teatatus suro, /wrw esse 
aut licere multa dici, eo qaod impune fiant, partim etiam quod 
jndicia coactiva suam illis auctoritatem accommodent, que 
tamen aut ezorbitent a recti regula, sive illa in jure atricte 
dicto, sive in aliarum virtutum prascepto positft est, aut certe 
omittantur sanctius et cum majori apud bonos laude. 
2 In Troadibus Senecae dicenti Prrrho (vers. 333) : 

Lei nulla capto parcit, aut pcenam impedit ; 
regerit Agamemnon, 

Qnod non vetat loi, hoc vetat fleri pudor, 

Quo in loco pndor non tam hominum et famas, quam seqoi 

et boni, aut certe ejus quod requius meliusque est, respectom 

* significat. Sic in JasUnianeis Institutionibus legimus : fidei- 

commissa appellata sunt, guia nullo vincuto juris, sed tan- 



Chaftxb X. Warningi eoneeming thingt done in an unjutt War. 

I. 1 I most now tread back my steps, and tako from belligerents 
nearly all, which I have seemed to grant them; and yet hare not 
really granted ; for when I began to eiplain thia part of the Law of 
Natioos, I tcstifted that many things were said to be latu, or lauful, 
becauEe they are done with impunity ; partly alao, beeause coactive 
judgmentsof tribunals accommodate their authority to thcm : white the 
things thenuelres either deviate from the rule of right, (whether 
that rule be regulated by strict justice, or by the precepts of other 
virtues,) or at leaat, may moro righteously and laudably be omitted. 

2 We have often pudor, tkame, referred to as tnoderating itrict 
rights : pudcr meaning, aot so ranch a regard to reputation and men's 
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[Lib. m. 



Lib.i. <fe 
Clem.c 18. 



ut justitiae partea statuat non violare homines, Werecundi» 
non offendere. 

3 Gum eo quem ex Seneca adduximus versu bene conve- 
Lib.i. deira, nit dictum ejusdem in scriptis philosophicis : a Quam angusta 
innocentia est ad legem bonum esse ? guanto latius officiorum 
patet quam juris regula ? quam multa pietas, humanitas, 
liberalitas, justitia, fides exigunt ? quce omnia extra publicas 
tabulas sunU Ubi vides jus a justitia distingui, quia jus ac- 
cipit id, quod in judiciis externis viget. Idem id alibi explicat 
egregie exemplo juris herilis in servos : In mancipio cogitan- 
dum est, non quantum illud impune pati possit ; sed quan- 
tum tibi permittat cequi bonique natura, quce parcere etiam 
captivis et pretio paratis jubet. Deinde : cum in servum 
omnia liceant, est aliquid quod in hominem licere commune 
jus animantium vetet : quo in loco notanda iterum vocis licere 
diversa acceptio, altera exterior, altera interior. 

II. 1 Eundem habet sensum illa Marcelli in senatu Ro- 
mano distinctio: non quid ego fecerim in disquisitionem 
venit, quem quicquid in hostibus feci jus belli defendit, sed 
quid isti pati debuerint : ex aequo et bono scilicet, Idem 
discrimen Aristoteles innuit, disputans, an justa dicenda sit 
qusa ex bello oritur servitus : 0X0*9 S> avre-^o/iievoi Ttve?, m 
otovrat, oticaiov tii/oV (p y<*p vo/ulos oUatov Tt) Ttjv xaTa 



Lir. xxrl 81. 



PoL i.fL 



1 At vero Verecundia heic est ?irtos 
quaedam aingularis : nt et Pudor in ver- 
bis Panli Jurisoonsulti proprie snmitur. 
J. B. 

* Quam angusta innocentia est ad le- 
gem bonum t*sc?] Idem Seneca de 
Beneficxis v. 21. Multa legem non ha- 
bent t nee actionem, ad qua* consuetudo 
vtte humame lege omni vaUntior dat 
aditum. Quinulianns InstituHonum Ora- 



toriarum Lib. iii. c. 6. Sunt enim qxuc- 
dam non laudabilia natura, sed lege 
concessa, ut in xix. tabulis, debitoris 
corpus inter creditores dividi licuit, guam 
legem mos publicus repudiavit. Cicero 
de Officiis libro iii. Aliter ieges, aliter 
philosophi tollunt astutias; leges, qua- 
tenus manu tenere possunt : philosophi, 
quatenus ratione et inUUigentia. (Cap. 
17.) 



3 So Seneca says : How mueh wider is duty than law ! and the like. 
Justice is dUtinguished frorajus, law; for jua is what holds in ezternal 
judgments. And elsewhere, he explains this by the example of a 
master^ right over his servants. We are not to consider what you may 
do, but what is requirtd by justice and /airness, which require m to spare 
even captives and slaves. And again: Though everything is law/ul to- 
wards a slave, tJiere are things which common humanity declares not to be 
lawfuL Whence note the two different uses of lawjul, referring to 
ezternal and to internal justice. 



Cap. X.l 



FIXJNT IN BELLO INJUSTO. 



191 



iroXefxov covXeiav TiQeaat ciKalav. o\w$ 6 ov <f>axn* ty^v 
yap cLp^vjv evoe^erai /urj oitcalav elvcu twv woXefAtov' qui- 
dam respicientes justi aliquid (^nam et lex justum quid est) 
justam esse aiunt servitutem ex bello ; at omnino justam 
esse negantj quando accidere potest, ut injusta fuerit beU 
landi causa. Simile est illud Thucydidis in Thebanorum Lib. ul es. 
oratione : ous ev j^epaiv a7r€icreivaTe 9 ow% o/moiws a\yov- 
fxev' Kard vo/ulov ydp 017 Tiva eiraayov* de his, quos in 
conflictu occidistis, non adeo querimur : accidit enim hoc 
illis jure quodammodo. 

2 Sic et ipsi jurisconsulti Romani, quod s»pe jus capti- 
vitatis vocant, alibi injuriam appellant, et sequitati opponunt Jjifcj»-. **■ 
naturali ; et Seneca servi nomen ex injuria natum, id quod e p . uxl 
s»pe accidit respiciens. Apud Livium quoque Itali retinen- iab. xxiz. 1. 
tes ea, qu» Syracusanis bello ademerant, pertinaces ad ob- 
tinendam injuriam appellantur. Dion Prussaensis cum dixisset, °™* "• 
bello captos, si ad suos rediissent, libertatem recipere, addit, 
ws a$'ucw$ SovXevovTas, ut qui per injuriam in servitute 
faissent. 

c Lactantius de philosophis loquens: cum de officiis ad 1 **- 1 **^ 
rem militarem pertinentibus disputant, neque ad justitiam, 
neque ad veram virtutem accommodatur illa omnis oratio, 
sed ad hanc vitam moremque civilem. Idem mox a Roma- 
nis ait legitime illatas injurias. 



b Nam et lex justum quid est] Se- 
neca ad Helviam c. 6. alii armis sibi 
jus in aliena terra fecerunt. Pugnare 
videntur jus et aliena. Sed concilianda, 
ut docet hic textua. Bepete quao supra 
hoc libro cap. iy. § 2. 

c Lactantius] Augtutinus rero epi- 
stola t. qu» est ad Marcellinum : (Ep. 
138. $ 14. Edit. Benedictin.) acper hoc 



si terrena ista respublica Christiana 
prxccpta custodiat, etiam ipsa bella sine 
benevolenlia non gerentur, Idem de 
dirersis ecclesi» observationibus : apud 
veros Dei adtores etiam ipsa bellapa- 
cata sunt. [Ultimum locum habet Auc- 
tor a Gratiano, Caus. xxiii. Qua*t. i. c. 6. 
neque enim alibi reperitur, quod sciam. 
J.B.] 



II. 1 Tho same distinction is made by Marcellus speaking to the 
Senate : by Aristotle, when he says that slayery, though lawful, may 
be unjust : by the Thobans in Thucydides. 

2 So the Roman jurists, though they speak of the right of cap- 
tivity, also call this right a wrong, injuria. So Seneca. So Liry says 
the Italians were obstinate in injury, because they retained what they 
had in war taken from the Syracusans. So Dio PrusceenBis speaks of 
captires taken in war, as unjustly enslaved. So Lactantius says that 
philosophers, discussing the rights of war, do not regard justice and 
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III. Primum ergo dicimus, si belli causa injusta sit, eti- 

amsi bellum solenni modo suaceptum sit, injustos esse interna 

injustitia omnes actus qui inde nascuntur : ita ut qui scientes 

tales actus operantur, aut ad eos cooperantur, habendi sint 

iGor.Ti.io. in eorum nuraero, qui ad regnum coeleste sine poenitentia 

pervenire non possunt. Yera autem poenitentia, si tempus et 

copia suppetat, omnino requirit, d ut is, qui damnum dedit, 

sive interficiendo, sive res corrumpendo, sive praedas agendo, 

id ipsum resarciat. Ideo Deus e negat grata sibi esse jejunia 

jo*.m. s. eorum qui non jure captos detinebant: et Ninivitis rex indi- 

cens justitium praecipit, ut rapina manus vacuefaciant, naturo 

ductu agnoscens, sine tali restitutione pcenitentiam fictam et 

L{b.pr*cept inanem fore. Atque ita videmus sentire f non Judseos tantum 

jMt. ia. et Christianos, sed et g Mahumetistas. 

suv. <»««*. IV. Ad restitutionem autem tenentur, secundum ea qu» 
rLio,u,«t generaliter a nobis alibi explicata sunt, belli auctores, sive 
n^&Wii^' potestatis jure, sive consilio, de his scilicet omnibus, quae bel- 
Addersi'. 4 ' lum consequi solent: etiam de insolitis, si quid tale jusserunt 
$£'.** aut suaserunt, aut cum impedire possent non impedierunt 



d Ut it, qui damnum dedit, tive in- 
Urficiendo, tive ret corrumpendo, tive 
prttdat agendo, id iptum retarciat] 
Num. y. 6, 7. Hieronymna ad Rusti- 
eum: nee differtur ultionit tcntentia, ti 
non reddantur univerta. [Nil ibi tale 
apud Hieronym.] Augustinus in epi- 
■tolacui Maccdonium, qu» eat liv. (Ep. 



153. § 20. Edii. Benedictin.) Si ret 
aliena, propter quam peccatum ett, reddi 
pottit, et non reddiiur, panitentia non 
agitur, ted timulatur. Retulit Gratia- 
nua in causam xxv. qujeitione vi. c. 1. 

« Negat grata tibi ette jejunia co« 
rum, qui non jure captot detinebant] 
Locujb est illuatrifl £saie lriii. 5, 6, 7. 



Tirtue, but tbe cuBtoms of states: and he speaks of the legitimate 
wrongs inflicted by tbe Romans. 

III. First, then, we eay, that if the cause of war be unjuflt, though 
the war be regular in manner, all acts thence arising are uojust, 
according to intcrnal injustice. And all who operate knowingly in such 
acts, or co-operate, are in the number of those who cannot enter into 
the kingdom of heaven without repentance for their acte. Now repent- 
ance, if time and opportunity be granted, requires restitution. And 
therefore, God declares that the fastings of those who (Isaiah lviii. 6) 
do not unloose unjust bonds are not grateful to him. And (Jonah iii. 
8) the king of Nineveh proclaimed a fast, that the people might cease 
f rom violence : acknowledging, by a natural impulse, that repentance 
was idle without such amendment. And such we find the judgment, 
not only of Christians and Jews, but of Mahomedans. 

IV. The restitution is due, from the authors of the war, for all 
evils inflicted : and for anything unusual which they have done, or not 
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Sic et duces tenentur de his, quae suo ductu facta sunt : et 
milites in solidum omnes, qui ad actum aliquem communem, 
puta urbis incendium, concurrerunt : in actibus dividuis pro 
damno quisque cujus ipse causa unica, aut certe inter causas 
fuit. 

Y. 1 Neque admittendam putem exceptionem, quam 
nonnulli adferunt de his, qui aliis operam navant, si modo in sa>. <*. ueo 
ipsis aliquid haereat *culp» : ad restitutionem enim sine dolo 
culpa sufficit Sunt, qui videntur existimare res bello captas, vatq. ub. i 
etiamsi justa belli causa non adfuerit, reddendas non esse, eo $- a «.*7. * 

" . Molin. dlsp. 

quod bellantes inter se, cum bellum mierunt, ista capientibus * * tf » w * 
donasse intelligantur. Sed nemo suum jactare temere prsesu- 
mitur : et bellum per se longe abest a contractuum natura. 
Ut vero pacati populi certi quid haberent quod sequerentur, 
nec bello implicarentur inviti, sufficiebat introductio externi, 
de quo diximus, dominii, quod cum interna obligatione restitu- 
tionis potest consistere. Atque id illi ipsi auctores videntur 
statuere in jure captivitatis personarum. Ideo Samnites apud 
Livium, res hostium in prceda captas, quce bellijure nostrceuki*-*- 

habes eum graece apud Juatinura Mar- Turcicorum v. et xvn. 

tjrem in colloquio cum Trypkone. (pag. * Videtur heic deesse dolosa, aut 

233. JEd. SyUmrg.) aliud simile : ut patet ex rerbis sequen- 

f Non Judceos tantum] Vide canones tibus, sine dolo culpa sufficit. Non est 

p<Enitentiales Mosis Maimonid» cap. 11, in promtu Sylvester ille, ad cujus sen- 

§ 2. Et Mosem de Kotzi praecepto ju- tentiam heic respicit Auctor noster. 

bente xvi. J. B. 

f Mahumetisias] Yide Leunclavium 



prevented when they could. So tbe generals aro responsible for 
what ig done by their order ; and the soldiers severally and jointly 
who have joined in any act ; as the burning of a city : and in sopara- 
ble acte, each for what he did, or aided in doing. 

V. 1 Nor do I conceive that the exception is to be admitted, of those 
who act for others, if they have committed any fault [with deceit, /. B.] ; 
for to make restitution be propcr, fault is enough without deceit There 
are some who seem to think that things taken in war, even if there 
were no just cause of the war, are not to be restored, because the 
belligerente are understood to have given such things to the captors. 
But no one can be lightly presumed to set his property on a cast: 
and war of itself is far removed f rom the nature of a contract. And 
in order that neutral parties might have a clear rule to follow, and 
might not be involved in a war against their will, the introduction of 
that external ownership,of which we have spoken, was enough; which 
may consist with the internal obligation of restitution. So the Sam- 
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videbantur, remisimus. Videbantur, ait, quia injustum id 
iab. viii. 30. bellum fuerat, ut jam ante agnoverant Samnites. 

2 Non dissimile est, quod ex contractu sine dolo inito, 

ndemp. cui inest inaequalitas, jure gentium nascitur facultas quaodam 

"* "" cogendi eum qui contraxit ad implenda pacta : nec eo tamen 

minus, qui plus aequo stipulatus est rem ad ©qualitatem redu- 

cere ex probi ac pii hominis officio tenetur. 

videnp. VL 1 Sed et, qui damnum ipse non dedit, aut sine 

omni culpa dedit, sed rem bello injusto captam ab alio penes 

se habet, tenetur eam reddere, quia cur alter ea carere debeat 

nulla causa subest naturaliter justa, non consensus ipsius, non 

malum meritum, non compensatio. Non aliena ab hac re his- 

luxtl 5. toria est apud Valerium Maximum : populus, inquit, Eomanus 

cum P. Claudius Camerinos ductu atque auspiciis suis cap- 

tos sub hasta vendidisset, etsi mrarium pecunia, fines agris 

* Conquisitot redemit, etprcedia re- nis reddi. Josephus xiv. Antiquts Uis- 

stituit] Antonlus Tyrios coegit reddere, toria, (Cap. 12. § 6. divis. Hudson.) 

qu» JudaBornm tenebant. Homines ab Macrinus Partbis reddidit captiYOS et 

eis renditos jussit liberari, bona domi- praedam, quod eausa non fuisset, cur 



nites, in Livy, give up what they had taken ; which, they say, seemed 
ours by the right of war : seemed, because the war was unjust, as the 
Samnites had confessed. 

2 It is a case of the same kind, that an unequal contract, mado 
without deceit, gives, by the Law of Nations, a right of compelling the 
f ulnlment of the compacts ; and yet he who has the adrantage, is bound 
by the duty of an honest and pious man, to reduco it to equality. 

VI. 1 But also, he who has not causod any damage, or has 
caused it without any fault, but who has in his possession a thing 
taken in war from another, is bound to restore it, because there is no 
causo, naturally just, why the other should be depriyed of it; not his 
consent ; not his ill desert ; not compensation. There is a story to 
this effect in Valerius Maximus : When P. Claudius had taken and 
$old the people of Camerina, although the money and the conquest were 
very advantageous, the Roman people sought them out and redeemed them, 
becauee the justiee of the proceeding did not eeem clear; and gave them a 
dwdling tn the Aventine, and restored their property. So, by a decree of 
the Romans, the Phocenses had their liberty and land restored. So 
the Ligurians who had been sold by M. Popilius, were redeemed and 
restored to liberty, and their property given back. So with regard 
to the Abderites, the Senate decreed the same thing, adding the reason, 
that the war had been unjust. 

2 But he who holds such property, if he hare spent anything 
upon it, may deduct as much as it was worth to the owner to recorer 




Cap. X.] FIUNT IN BELLO INJUSTO. 1 95 

auctos animadvertebat, tamen, quia parum liquida fide id 
gestum ab imperatore videbatur, maxima cura h conquisito8 
redemit, iisque luxbitandi gratia locum in Aventino adsig- 
navit, et prcedia restituit. Similiter Phocensibus Romanorum lit. xuvui. 
decreto reddita libertas etiam illa publica et qui erepti erant 
agri. Et postea ^Ligures qui a M. Popillio venditi fuerant, 
reddito emtoribus pretio restituti sunt in libertatem, bonaLiv.xm.fc 
quoque reddi curata. Idem de Abderitis decrevit senatus, 
addita causa quod injustum bellum illatum iis esset. Jdmxim.6. 

2 Poterit tamen, si quid sumtus aut oper» impendit is, 
qui rem tenet, deducere tantum, quantum domino valebat adi- 
pisci desperatam possessionem, secundum ea qua) alibi explicata 
sunt. Quod si rei possessor culpsa exsors eam consumserit 
aut alienaverit, non tenebitur nisi in quantum censeri potest 
locupletior factus. 

Romani pacem rumperent. Herodianus dylas libro ix. 

libro iv. in fine. Mahumetes Turca * Ligures] Vide Excerpta Peires- 

liberari juuit eos, qui fuerant in oppido ciana Diodori Siculi. (Pag. 208.) 
Sancts Maris in Achaia. Chalcocon- 



possossion, as we hare elsewhero explained. If the posscssor havo 
without fault consumod or alienated the thing, he is not bound, except 
so far as ho is made richer. 



[This and tho succoeding chapters point out tho Rcstraints which 
morality and religion imposo on tho exorciso of Rights. That the 
exercise of rights will he restraincd hy morality and religion, whcre* 
erer these provail among men, is so obvious, that it does not need" 
any large array of authorities to prore it : and tho application of 
such viows has, in somo measure, modified tho recoived usages of war 
among Christian nations. I shall, thereforo, considorahly ahridge the 
illustrative matter in this part. Of the Laws of War so modified, soo 
ElemenU ofMorality, 1061, &c. W. W.] 
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186 DE POSTLIMINIO. [Lib. III. 

hospitium tutum promisisaent, satis significat cum subjicit: 
etenim quid inter nos atque eos postliminii opus est, cum et 
illi apud no8 9 et libertatem 8uam et dominium rerum 8ua- 
rum ceque atque apud ee retineant, et eadem nobis apud 
eoa contingant? quare quod apud Gallum ^Elium sequitur, 
quce nationes in ditione nostra mnt, cum his po8tlimi- 

0bs.xi.2x nium non est f ut recte legit Cujacius, hoc additamento sup- 
plendum erit, nec cum his quibuscum fedus amicitia) causa 
habemus. 

XIX. 1 At nostris temporibus non inter Ghristianos 

Bod. idt tantum, sed et apud plerosque Mahumetistas, jus ut captivi- 
tatis extra bellum, ita et postliminii evanuit, sublata utriusque 
necessitate ob restitutam yim ejus cognationis, quam inter 
homines natura esse voluit. 

2 Habere tamen locum poterit vetus illud jus gentium, si 
res sit cum gente tam barbara, ut sine indictione aut causa 
omnes externos et res eorum hostiliter tractare pro jure ha- 
beat. Atque eam in partem, dum h»c scribo, judicatum est 
in summo auditorio Parisiensi, ooetus principe Nicolao Yer- 
dunio : bona, quce Francorum civium fuerant, ab Algeriensibus, 
populo prodationibus maritimis in omnes alios grassari solito, 



Ttp. c 7* 



means, by " foderate peoples," those who have promised friendship or 
safe hospitality, by saying, For what netd is there of postliminium in 
tuch a case; iince they retain iheir liberty and ownership in our territory 
equally cu in their own ; and we m theirsf Wherefore what follows in 
Galluft JEUub : With the natione which are under our authority, there tr 
no postliminium, is to be understood with the addition, nor with thoee 
with whom we have a league of friendship. 

XIX. 1 In our own time, not only among Christians, but also 
among most Mahometan nations, the right, both of making prisoners 
out of war-time, and the right of postiiminium, have vanished ; the 
necessity of both having disappeared, by the restoration of that rela- 
tionship which nature intended to exist among men. 

2 But that ancient Law of Nations may have place, if we have to 
do with a nation so barbarous, that it is accustomed, without cause or 
declaration, to treat all foreignen and their property in a hostile 
manner. 

And at the very time that I am writing, a judgment to this effect 
Ss given in the High Gourt of Paris, under the presidency of Nicolas 
Verdun : that goods which had belonged to French citixens, and had 
been taken by the Algerines, who are accustomed to send sea-rovers, 
and to attack all nations, had changed their owner by the right of war: 
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capta belli jure mutasse dominum : ac proinde, cum recepta 
ab aliis essent, facta eorum, qui recepissent. In eadem cog- 
nitione et hoc judicatum est, quod modo diximus, naves hodie 
inter ea non esse, qu» postliminio recipiuntur. 



and consequently, being recorered by others, became the property of 
those who had recorered them. And in the same cause, this also was 
adjudged, that ships are not, at the present day, in the number of the 
thingB which are recovered by postliminium. 



CAPUT X. 

MONITA DE mS, QILffi FIUNT IN BELLO INJUSTO. 

I. Quo sensu pudor vetare dica- IV. Qui hinc, et quatenus ad re- 
tur 9 quod lex permittit : stitutionem obligentur. 

II. Aptatum hoc ad ea quce jure V. An res captce beUo injusto 
gentium permissa diximus. reddendcB sint ab eo 9 qui cepit. 

m. Interna injustitia injustum VI. An etabeo, qui detinet. 
esse, quod ex bello injustofit. 

I. 1 T EGENDA mihi retro vestigia, et eripienda bellum 
J-i gerentibus pene omnia, qu® largitus videri possum, 
Lib.iu.4. nec tamen largitus sum: nam, cum primum hanc juris gen- 
tium partem explicare sum aggressus, testatus sum, juris esse 
aut licere multa dici, eo quod impune fiant, partim etiam quod 
judicia coactiva suam illis auctoritatem accommodent, qu® 
tamen aut exorbitent a recti regula, sive illa in jure stricte 
dicto, sive in aliarum virtutum pracepto posita est, aut certe 
omittantur sanctius et cum majori apud bonos laude. 
2 In Troadibus Senecse dicenti Pyrrho (vers. 333) : 
Lex nulla capto parcit, aut pcenam impedit : 
regerit Againemnon, 

Quod non vetat lex, hoc vetat fieri pudor. 

Quo in loco pudor non tam hominum et famsa, quam ®qui 

et boni, aut certe ejus quod sequius meliusque est, respectum 

AeFicMeom. significat. Sic in Justinianeis Institutionibus legimus : fidei- 

commis8a appellata sunt, quia nullo vinculo juris, sed tan- 



Chapteb X. Warnings concerning things done in an unjust War. 

I. 1 I mtut now tread back my steps, and take from belltgerents 
nearly all, which I have seemed to grant them; and yet have not 
really grauted ; for when I began to ezplain this part of the Law of 
Nations y I testified that many things were said to be law, or lawful, 
because they are done with impunity ; partly also, because coactive 
judgments of tribunals accommodate their authority to them : while the 
things themselves either deviate from the rule of right, (whether 
that rule be regulated by strict justice, or by the precepts of other 
virtues,) or at least, may more righteously and laudably be omitted. 

2 We have often pudor, shame, referred to as moderating strict 
rights : pudor meaning, not so much a regard to reputation and men's 
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tum pudore eorum, qui rogabantur, continebantur. Apud 
patrem Quintilianum : non aliter salvo pudore ad sponsorem Deciam. 273. 
venit creditor, quam si recipere a debitore non possit. Atque 
eo sensu s®pe yideas justitiam cum pudore conjungi. 

Nondum justitiam facinus mortale fugarat : Ovid. f<ul i. 

Ultima de superis illa reliquit humum, ' m ' 

Proque metu populum sine yi pudor ipse rogebat. 

Hesiodus : oper. v. 192; 

m 

Ovk turai, /SXa^rci b* 6 kokos rbv aptiova Kfwra. 

Nusquam pudor : aurea nusquam 
Justitia : insultant pravi melioribus ultro. 

Plato libro xu. de Legibus : TrapOevos yap atSovs SiKtj Xe- p*g «3 ■. 
yeral re ical ovtw? eiprjrai emendem irapedpos* ut sensus 
sit : comes pudoris justitia vocatur, et merito quidem. Nam 
et alibi idem Plato sic loquitur : Qeos Setaas irepl T<p yepei Protag. p. 
avapoovwv, firj airohoiTo irav, owpaTai avvpwirots atdw tc Tom. 1. 
tcai chcnv, iv elev iroKewv kog/uloi tc xat Seafxot <f)i\ias 
awaywyoi* JDeus metuens, ne plane interiret genus huma- 
num, dedit hominibus justitiam ac pudorem, ornamenta 
civitatum, et ad amicitiam colligandam vincula : et Plu- Ad insrudu. 
tarchus simili modo Siktjv yocat cvoikov alSovs, justitiam pu- h m "• 
doris cohabitatricem, qui et alibi jungit alSw et StKatoavvrjv. nt. Thes. 
Apud Dionysium Halicarnassensem simul nominantur alSws,*' c * *""*' 
KoajuLos Kal &Ikt), pudor, decorum, et honestum. Sic et aiSw liu n 36. 
et €7rt€tK€iav copulat Josephus pudorem et cequitatum. Pau- Ltb. xm. 
lus quoque jurisconsultus conjungit naturale jus et pudorem. (* if f a 
Cicero autem inter justitiam et verecundiam ita fines regit, £• £** 



nupt. 



nup 
Offit 



cLsa 



opinion, as a rcgard to what is oquitable and good, or at least, more 
equitable and better. 80 Seneca. So in Justinian v s InstiUUes, Trusts 
(fidei commissa) are said to have for their bond the pudor of the Trus- 
tees. So Quintilian says the creditor cannot go to the surety, salvo 
pudore, ezcept the debtor fails him. And in this sense pudor is often 
conjoined with justice, as in Ovid. So Hesiod conjoins £1*17 and 
altius. And Plato says that aldas is the assessor of $1*7. And in the 
Protagoras, he says that the two, dlinj and aihus, a feeling of justice 
and of mutual reverence, were given to man to hold society together. 
So Plutarch also, and Dionysius of Halicarnassus. So Josephus, and 
Paulns the Jurist. Cicero arranges the offices of justice, and verecun- 
dia, so that the formor prerents us wronging men, the latter, offend- 
ing them. 
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ut justitiae partea statuat non violare homines, Werecundi© 
non offendere. 

3 Cum eo quem ez Seneca adduximus versu bene conve- 
Lib. i. deira, nit dictum ejusdem in scriptis philosophicis : a Quam angusta 
innocentia est ad legem bonum esse ? quanto latius officiorum 
patet quam juris regula ? quam multa pietas, humanitas, 
liberalitas, justitia, fides exigunt ? quce omnia extra publicas 
tabulas sunU Ubi vides jus a justitia distingui, quia jus ac- 
cipit id, quod in judiciis externis viget. Idem id alibi explicat 
egregie exemplo juris herilis in servos : In mancipio cogitan^ 
dum esty non quantum illud impune pati possit ; sed quan- 
tum tibi permittat cequi bonique natura, quce parcere etiam 
captivis et pretio paratis jubet. Deinde : cum in servum 
omnia liceant, est aliquid quod in hominem licere commune 
jus animantium vetet : quo in loco notanda iterum vocis licere 
diversa acceptio, altera exterior, altera interior. 

II. 1 Eundem habet sensum illa Marcelli in senatu Ro- 
mano distinctio: non quid ego fecerim in disquisitianem 
venit f quem quicquid in hostibus feci jus belli defendit, sed 
quid isti pati debuerint : ex aequo et bono scilicet, Idem 
discrimen Aristoteles innuit, disputans, an justa dicenda sit 
quffi ex bello oritur servitus : o\a>? o" avTejfO/mepoi tivcs, w9 
oiovTat, oucaiov t«i/oV (p yap vojulos otKaiov t*) t$v Kara 



Lir. xxtL 81. 



P«M.& 



1 At rero Verecondia heic est virtue 
quaedam singularis : ut et Pudor in ver- 
bis Pauli Jurisconsulti proprie sumitur. 
J. B. 

» Quam angutta innocentia estadle- 
gem bonum esse?] Idem Seneca de 
Beneficiis v. 21. Mtdta legem non ka- 
bent, nee actUmem, ad qua consuetudo 
vtte humana lege omni valentior dat 
aditum. Quintilianng Institutionum Ora- 



toriarum Lib. m. c. 6. Sunt enim qxuc- 
dam non lauddbilia natura, sed lege 
concessa, ut in xn. tabulis, debitoris 
corpus inter creditores dividi licuit, guam 
legem mos publicus repudiavit. Cicero 
de Officiis libro iii. Aliter teges, dliter 
philosophi tollunt astutias: leges, qua- 
tenus manu tenere possunt : philosophi, 
quatenus ratione et intcUigentia. (Cap. 
17.) 



3 So Seneca says : How much wider i$ duty than law ! and the like. 
Justice is distinguished from jus, law; forjus is what holds in external 
judgment8. And elsewhere, he explains this by the example of a 
master^s right over his serrants. We are not to consider what you may 
do, but what is required by justice and fairness, which require us to spare 
even captives and slaves. And again : Though everything is lawful to- 
wards a slave, tltere are things which common humanity declares not to be 
lawful Whence note the two different uses of lawful, referring to 
ezternal and to internal justice. 
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iroXefxov covXeiav T&eacri ciKaiav. o\o>? 6 oi <f>a<ri % Ttjv 
yap apj^fjv evcexjETai /utj oitcaiav elvai twv iroXefiwv* qui- 
dam respicientes justi aliquid ( b nam et lex justum quid est) 
justam esse aiunt servitutem ex bello ; at omnino justam 
esse negant, quando accidere potest, ut injusta fuerit beU 
landi causa. Simile est illud Thucydidis in Thebanorum ufc m. «. 
oratione : ous ev ^epcriv aTreKTeivare, ov% o/uloIws a\yov- 
fxev* Kara vo/ulov ydp 017 riva eiraa^ov' de his, quos in 
confiictu occidistis, non adeo querimur : accidit enim hoc 
illis jure quodammodo. 

2 Sio et ipsi jurisconsulti Romani, quod ssepe jus capti- 
vitatis vocant, alibi injuriam appellant, et cequitati opponunt 1* wjr- n- 
naturali ; et Seneca servi nomen ex injuria natum, id quod e p . uxl 
ssape accidit respiciens. Apud Livium quoque Itali retinen- iab. xxiz. 1. 
tes ea, quao Syracusanis bello ademerant, pertinaces ad ob- 
tinendam injuriam appellantur. Dion Prussoensis cum dixisset, orat %r. 
bello captos, si ad suos rediissent, libertatem recipere, addit, 
w$ aSUws SovXevovras, ut qui per injuriam in servitute 
fiiissent. 

c Lactantius de philosophis loquens: cum de officiis ad j**- Di *'' 1 
rem militarem pertinentibus disputant, neque ad justitiam 9 
neque ad veram virtutem accommodatur illa omnis oratio^ 
sed ad Itanc vitam moremque civilem. Idem mox a Roma- 
nis ait legitime illatas injurias. 



b Nam et lex jiutum quid est] Se- 
neca ad Helviam c. 6. alii armis tibi 
jus in aliena terra fecerunt. Pugnare 
videnturju* et aliena. Sed concilianda, 
ut docet bic textus. Repete qu» supra 
hoc libro cap. iv. § 2. 

c LactanHus) Augustinus vero epi- 
stola t. qu«B est ad Marcellinum : (Ep. 
138. $ 14. Edit. Bentdietin.) acperhoc 



si terrena ista respublica Chrutiana 
precepta custodiat, etiam ipsa bella sine 
bcnevolenlia non gerentur. Idem de 
diversis ecclesi® obserrationibus : apud 
veros Dei adtores etiam ipsa bellapa- 
cata sunt. [Ultimum locum habet Auc- 
tor a Gratiano, Caus. xxiii. Quarat. i. 0. 0. 
neque enim alibi reperitur, quod sdam. 
J.B.] 



II. 1 The same distinction is made by Marcellus speaking to the 
Senate : by Aristotle, when he says that slayery, though lawful, may 
bo unjust : by tho Thebans in Thucydidea. 

2 So the Roman jurists, though they speak of the right of cap- 
tivity, also call this right a wrong, injuria. So Seneca. So Liry says 
the Italians were obstinate in injury, becauBO they retained what they 
had in war taken from the Syracusans. So Dio PruBseensis speaks of 
captives taken in war, as unjustly enslared. So Lactantius says that 
philosophers, discussing the rights of war, do not regard justice and 
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III. Primum ergo dicimus, si belli causa injusta sit, eti- 

amsi bellum solenni modo susceptum sit, injustos esse interna 

injustitia omnes actus qui inde nascuntur : ita ut qui scientes 

tales actus operantur, aut ad eos cooperantur, habendi sint 

lcor.riio. in eorum numero, qui ad regnum cceleste sine pcenitentia 

pervenire non possunt. Yera autem pcenitentia, si tempus et 

copia suppetat, omnino requirit, d ut is, qui damnum dedit, 

sive interficiendo, sive res corrumpendo, sive prsedas agendo, 

id ipsum resarciat. Ideo Deus e negat grata sibi esse jejunia 

jon. ul & eorum qui non jure captos detinebant : et Ninivitis rex indi- 

cens justitium praecipit, ut rapina manus vacuefaciant, naturo 

ductu agnoscens, sine tali restitutione pcenitentiara fictam et 

Lib.praeepu inanem fore. Atque ita videmus sentire f non Judieos tantum 

jub. 1«. e t Christianos, sed et g Mahumetistas. 

sut. inverb. IV. Ad restitutionem autem tenentur, secundum ea qxxsq 
rLio, n,et generaliter a nobis alibi explicata sunt, belli auctores, sive 
d?&*l£L l potestatis jure, sive consilio, de his scilicet omnibus, quae bel- 
AdSif»! 4 * lum consequi solent: etiam de insolitis, si quid tale jusserunt 
)&£;** aut suaserunt, aut cum impedire possent non impedierunt 



d XJt u, qui damnum dedit, tive in- 
terficiendo, tive ret corrumpendo, tive 
prmdat agendo, id iptum retarciai] 
Nam. v. 6, 7. Hieronyroas ad Rutti- 
eum : nee differtur ultionit tententia, ti 
non reddantur univerta. [Nil ibi tale 
apud Hieronym.] Augostinus in epi- 
9to\AadMacedonium y qnm est liv. (Ep. 



153. § 20. Edit. Benedictm.) Si ret 
aliena, propter quam peccatum ett, reddi 
pottit, et non redditur, pomitentia non 
agitur, ted timulatur. Retulit Gratia- 
nua in causam xir. qtuestione ri. c. 1. 

c Negat grata tibi ette jejunia eo« 
rum, qui non jure captot detinebant] 
Locns est Ulustria Essd» lriii. 5, 6, 7« 



▼irtue, but the customs of states : and he speaks of the legitimate 
wrongs inflicted by the Romans. 

III. Firet, then, we Bay, that if the cause of war be unjust» though 
the war be regular in manner, all acts thence arising are unjust, 
according to intcrnal injustice. And all who operate knowingly in such 
acts, or co-operate, are in the numbor of thoso who cannot enter into 
the kingdom of hearen without repentanco for their acts. Now rcpent- 
ance, if time and opportunity be granted, requires restitution. And 
therefore, Qod declares that the fastings of those who (Isaiah lriii. 6) 
do not unloose unjust bonds are not grateful to him. And (Jonah iii. 
8) the king of Nineveh proclaimed a fast, that the people might cease 
f rom yiolence : acknowledging, by a natural impulse, that repentance 
was idle without such amendment. And such we find the judgmont, 
not only of Christians and Jews, but of Mahomedans. 

IV. The restitution is due, from the authors of the war, for all 
erils inflicted : and for anything unusual which they hare done, or not 
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Sic et duces tenentur de his, qnse suo ductu facta sunt : et 
milites in solidum omnes, qui ad actum aliquem communem, 
puta urbis incendium, concurrerunt : in actibus dividuis pro 
damno quisque cujus ipse causa unica, aut certe inter causas 
fuit. 

V. 1 Neque admittendam putem exceptionem, quam 
nonnulli adferunt de his, qui aliis operam navant, si modo in sa>. d. toco 
ipsis aliquid haareat *culp® : ad restitutionem enim sine dolo 
culpa sufficit. Sunt, qui videntur existimare res bello captas, vaaq. Lib.t 
etiamsi justa belli causa non adfuerit, reddendas non esse, eo j. * n. 17. ' 
quod bellantes inter se, cum bellum inierunt, ista capientibus i«<«w* 
donasse intelligantur. Sed nemo suum jactare temere prsesu- 
mitur : et bellum per se longe abest a contractuum natura. 
Ut vero pacati populi certi quid haberent quod sequerentur, 
nec bello implicarentur inviti, sufficiebat introductio externi, 
de quo diximus, dominii, quod cum interna obligatione restitu- 
tionis potest consistere. Atque id illi ipsi auctores videntur 
statuere in jure captivitatis personarum. Ideo Samnites apud 
Livium, res hostium in prceda captas, qua belli jure nostrce ut». uc 1. 

habes enm gnece apnd Justinum Mar- Turcicorum v. et xvn. 

tyrem in colloquio cum Tryphone. (pag. * Videtur heio deesse dolosa, aut 

233. Ed. Sylburg.) aliud simile : ut patet ez verbis sequen- 

f Non Judaos tantum] Vide canones tibus, sine dolo culpa tufficit. Non est 

poanitentiales Mosis Maimonidao cap. 11, in promtu Stlvester ille # ad cnjus sen- 

§ 2. Et Mosem de Kotzi pnecepto ju- tentiam heic respicit Auctor noster. 

bente xvi. «7*. B. 

f MakumeHstas] Vide Leunclavium 



prerented wben they could. So tbe generals aro responsible for 
what is done by their order ; and the soldiera severally and jointly 
who have joined in any act ; as the burning of a city : and in separa- 
ble acts, each for what he did, or aided in doing. 

V. 1 Nor do I conceive that tho exception ifl to be admitted, of those 
who act for others, if they have committed any fault [with deceit, J. B.] ; 
f or to make restitution bo propor, fanlt is enough without deceit There 
aro Bome who seem to think that things taken in war, even if there 
wero no just cause of the war, are not to be restored, because the 
belligerents are understood to have given such things to tho captors. 
But no one can be lightly presumed to set his property on a cast : 
and war of itself is far removed from the naturo of a contract. And 
in order that neutral parties might have a clear rule to follow, and 
might not be involved in a war against their will, the introduction of 
that external owncrship, of which we have spoken, was enough ; which 
may consist with the internal obligation of restitution. So the Sam- 
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* 

videbantur, remisimus. Videbantur, ait, quia injustum id 
Lit. viii. od. bellum fuerat, ut jam ante agnoverant Samnites. 

2 Non dissimile est, quod ex contractu sine dolo inito, 

vidttup. cui inest inaequalitas, jure gentium nascitur facultas quaedam 

iL 1S> cogendi eum qui contraxit ad implenda pacta : nec eo tamen 

minus, qui plus aequo stipulatus est rem ad aoqualitatem redu- 

cere ex probi ac pii hominis officio tenetur. 

ridesup. VI. 1 Sed et, qui damnum ipse non dedit, aut sine 

omni culpa dedit, sed rem bello injusto captam ab alio penes 

se habet, tenetur eam reddere, quia cur alter ea carere debeat 

nulla causa subest naturaliter justa, non consensus ipsius, non 

malum meritum, non compensatio. Non aliena ab hac re his- 

lu>.?l 5. toria est apud Valerium Maximum : populus, inquit, Bomanus 

cum P. Claudius Camerinos ductu atque auspiciis suis cap- 

t08 sub hasta vendidisset, etsi wrarium pecunia, fines agris 

* Conquisitot redemit, etprcedia re- nis reddi. Josephus xiv. Antiqiue Hit- 

ttituit] Antonius Tjrios coegit reddere, toria, (Cap. 12. § 5. divit. Hudton.) 

quae Judawrum tenebant. Homines ab Macrinus Parthis reddidit captivos et 

eia venditos jossit Uberari, bona domi- pncdam, quod cansa non fuisset, cur 



nites, in Livy, give up what they had taken ; which, they say, seemed 
our8 by the right of war : seemed, becauso tho war was unjust, as tho 
Bamnites had confessed. 

2 It is a case of the samo kind, that an unequal contract, mado 
without deceit, gives, hy the Law of Nations, a right of compeiling the 
ftdfilment of tho compacts ; and yet he who has the adyantage, is hound 
hy tho duty of an honest and pious man, to reduco it to equality. 

VI. 1 But also, ho who has not causod any damage, or has 
caused it without any fault, hut who has in his possession a thing 
taken in war from another, is hound to restore it, because there is no 
causo, naturally just, why the other should be deprivod of it; not his 
consent ; not his ill desert ; not compensation. There is a story to 
this effcct in Valerius Maximus : When P. Claudius had taben and 
sold the people of Camerina, although the money and the conquest were 
very advantageous, the Roman people sought them out and redeemed them, 
beeause the juetice of the proceeding did not seem clear; and gave them a 
dwelling in the Aventine, and restored their property. So, by a decree of 
tho Romans, tho Phocenses had their liberty and land restored. So 
the Ligurians who had been sold by M. Popilius, were redeemed and 
restored to liberty, and their property giren back. So with regard 
to the Abderitee, the Senate docreed the same thing, adding tho reason, 
that the war had been unjusfc. 

2 Bnt he who boldi guoh prop er ly, Sf he hare spent anything 
vpQn \k wm \\%*^WmM*$M** worth to the owner to recover 




n 
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auctos animadvertebat, tamen, quia parum liquida fide id 
gestum ab imperatore videbatur, maxima cura h conquisitos 
redemit, iisque habitandi gratia hcum in Aventino adsig- 
navit, et prcedia restituit. Similiter Fhocensibus Romanorum liv. xxxvm. 
decreto reddita libertas etiam illa publica et qui erepti erant 
agri. Et postea ^Ligures qui a M. Popillio venditi fuerant, 
reddito emtoribus pretio restituti sunt in libertatem, bonaLiv.xina 
quoque reddi curata. Idem de Abderitis decrevit senatus, 
addita causa quod injustum bellum illatum iis esset. i<k»xim.<r. 

2 Poterit tamen, si quid sumtus aut opero impendit is, 
qui rem tenet, deducere tantum, quantum domino valebat adi- 
pisci desperatam possessionem, secundum ea qu89 alibi explicata 
sunt. Quod si rei possessor culpro exsors eam consumserit 
aut alienaverit, non tenebitur nisi in quantum censeri potest 
locupletior factus. 

Tlomani pacem rumperent. Herodianus dylas libro ix. 

libro iv. in fine. Mahumetes Turca ' Ligures] Yide Excerpta Peires- 

liberari jnssit eos, qui fnerant in oppido eiana Diodori Siculi. (Pag. 208.) 
Sancts Mariffi in Achaia. Cholcocon- 



possession, as wo have elsowhore explainod. If the possossor havo 
without fault consumed or alienatcd the thing, he is not bound, oxcept 
60 far as ho is made richcr. 



[This and the succoeding chapters point out tho Rcstraints which 
morality and rcligion impose on tho exorciso of Rights. That the 
exercise of rights will be restrained by morality and religion, where- 
ever these provail among men, is so obvious, that it does not need* 
any large array of authorities to prove it : and the application of 
such views has, in some measure, modified tho received usages of war 
among Christian nations. I shall, therefore, considerably abridge tho 
illustrativo matter in this part Of the Laws of War so modified, soo 
Elements ofMoraUty, 1061, &c. W. W.] 
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CAPUT XI. 



TEMPERAMENTUM CIRCA JUS INTERFICIENDI IN BELLO 

JUSTO. 



I. In bello justo actus quos* 
dam interna justitia carere 
quod exponitur : 

II. Interfici qui possint secun- 
dumjustitiam internam. 

IH. Ob infortunium neminem 
recte interfici, ut qui coacti 
partes sequuntur : 

IV. Nec ob culpam mediam tn- 
ter in/ortunium et dolum : 
cujus natura explicatur. 

V. Distinguendosaucioresbelli 
ab his qui sequuntur. 

VI. In ipsis auctoribus distin- 
guendas causas probabUes 
ab improbabilibus. 

VII. Etiam mortem meritis hos- 
tibus sospeposnam rectecon- 
donari. 

VIII. Cavendum, quantum fieri 
potest, ne innocentes s etiam 
proeter proporitum, occi~ 
dantur. 

IX. Pueris semper pareendum : 



feminiSf nisi quid gravius 

admiserint: et senibus. 
X. Parcendum et his, qui sa~ 

cra aut literas tantum cu- 

rant: 
XI. Etagricolis: 
XEI. Et mercatoribus ac similir 

bus: 
XIII. Etcaptis. 
XTV. Recipiendos, qui dedere se 

volunt sub cequis condi- 

tionibus. 

XV. Parcendum et his qui sine 
conditione se dediderunt. 

XVI. Hcsc ita vera^ nisi grave 
delictum antecesserU : quod 
quomodo accipiendum. 

XVH. Delinquentibus ob multitu- 

dinem recte parci. 
XvJLU. Non occidendos obsides f nisi 

ipsi deliquerinU 
XIX. Abstinendum ab omni di- 

Anicatione inutilu 



I. 



1 QED nec in bello justo admittendum est, qnod dici- 



tur, 



Lucftn. Phar. 
LS49. 

qijtc. l n. Melius Cicero : Sunt qucedam 

■ Est enim ulciscendi et puniendi 
modus) Vide quae supra lib n. cap. xz. 
§ 2. et 28. et loca Augustini de Chria- 
tiauorum in ipsis bellis benevolentia, 
qu» modo produximua. Aristoteles 
Politicorum v. cap. 6. narratasperiores 
nquo poenaa exactas Thebis et Hera- 



Omnia dat, qui justa negat. 



clese, <rro<ri»Tuc«Sc, faetionii studio. 
Et Thucydidei iit. Titfwpfa? pstgotr?, 
cv fiixfit^ov ducaiov pamasjusto ma- 
jores. (Cap. 82. ) Tacitns m. Annalium : 
Pompeius gravior remediis, quam de- 
licta erant. (Cap. 28.) Idem eodem 
libro(Cap. 24.) Augustum culpat, quod 



Chaptee XI. Restraints as to the Right of killing in War. 

L 1 [We hare been speaking of the restraints which the injus- 
tice of a war imposes ;] but even in a just war, we are not to say 



Cap. XI.] TEMPERAMENTUM CIRCA JUS, ETC. 



197 



Toin. n. 



vanda, a quibus injuriam acceperis. *Est enim ulciscendi 
et puniendi modus. Idem laudat vetera Romanorum tem-o^c. ita 
pora, cum exitus bellorum erant aut mites, aut necessarii. 
Crudeles vocat Seneca, qui puniendi causam liabent, modum w.decu*. 
non habent. Aristides Leuctrica prima : eart ydp, ean xal Pafr 04. 
ajuLWOfjLevovs dfieTpa^ ddiKeiv. kclv t«s oU to? Ti/uLwpia? 
avairXfjpo?, irpos t dSucrJixaTa tovtois vnepfip, SevTepos 
"PX €l irdXiv. Possunt sane, possunt etiam, qui se vindi- 
cant, injusti esse, si modum excedant. Nam et qui in puni- 
endo progreditur ad id quod iniquum est, secundus est in- 
jurice auctor. Sic, Ovidio judice, rex quidam 

Csedo nocentum 
Se nimis ulciscens exstitit ipse nocens. 

2 Platseenses in Isocratea oratione quaerunt : el Sttcatoir m B 
eanv incep TtjkiKOVTtav eyKXrj/naTwv ovtcjs dvdfiovs Kal 8et- 
vds iroteicrOai tos Ti/mwplas; an cequum sit y ob tantiUa 
peecata tam graves ct iniquas pcenas exigere ? Idem ille 
Aristides secunda pro pace : jmt} toIvvv dvO otwv ovtovs ^ nA 
TtfJLtvptjaeaOe, <tkott€it€ 9 oXX ovs tivos oi/Tay, Kal Ttves ovres Tom - "• 
avrot Kat to fieTpov Ttjs Ttfxwpias* non hoc tantum respU 
cite, quas ob causas pcenas sitis exacturi, sed et qui sint 
de quibus sumenda sit pcena, qui nos ipsi, et quis justus 
pcenarum modus. Laudatur Fropertio Minos (Lib. 111. Eltg. 
xvii. 28) : 



DePonLl. 
EUg. viiL 19, 
90. 



in pnniendia adulteriis clementiam ma- 
jorum auaaque ipee legea egressus sit. 
Jurenalis (Sat. x. rera. 314, et seqq.) : 

exigtt autem 
Intcrdum Olo dolor plui quam lex ulla dolori 
Conoassit 

Qnintilianna : non nisi ab ultimoparri- 
eidio exigitur pama trans hominem. [Id 
est, a cadarere. Declamat. yi. cap. 10. 
p. 137. Edit. BurmJ] M. Antoninna 
Imperator, referente Vulcatio vita 



Cassii, (cap. 11.) ad senaium scribam, 
ne aut proseriptio gravior sit aut pama 
crudelior. Ausonina [Cupid. Crucif. 
Yera. 93, 04] : 

vindlctaque major 
Crimine visa suo est 

Ammianns libro xxvi. sawitum esi in 
multos acrius quam errataflagitaverant 
vel delicta (Cap. 10.) Similia est apud 
Agathiam locna Hbro m. [Lib. iy. 
cap. 6.] 



with Lucan, He who denies justice, gives everything. Better Cicero, 
There are duties even against those who have injured us. There is a limit 
to punishment and revenge. And ho praises the old times of Romo, 
when the event of a war was either mild or necessary. So Seneca. 
So Aristides says that OYer-punishment makes a new injury; and 
so Orid. 

2 So the Plateans in Isocrates, and so Aristides, speak of a mea- 
sureof punishment proportioned to the offunse. So Propertius and Orid. 
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Victor erat quamviB, b sequus in hoste fuit. 

Sed et Ovidio (Metam. vxn. 101): 

Leges captis justissimus auctor 
Hostibus imposuit. 

II. Quando autem justa sit interfectio (inde enim nobis 
incipiendum est) in bello justo secundum justitiam internam, 
quando non sit, ex iis intelligi potest quae capite primo hujus 

bdu£$£ e ^ri nobis explicata sunt. Interfici enim aliquem contingit ex 
*«• proposito, aut citra propositum. Ex proposito juste interfici 

nemo potest, nisi aut in poenam justam, aut quatenus absque 
eo vitam et res nostras tueri non possumus: quamquam illud 
ipsum ob res caducas hominem occidere, etiamsi a justitia 
stricte dicta non abeat, a caritatis tamen lege disoedit. Poena 
vero justa ut sit, opus est ut ipse qui interficitur deliquerit, et 
quidem tantum quod apud sequum judicem mortis supplicio 
possit vindicari : qua de re eo nunc minus disseremus, quia 
quicquid ejus sciri oportet, satis explicatum arbitramur capite 
de poenis. 

III. 1 Supra, cum de supplicibus ageremus (sunt autem 
ut in pace, ita et in bello supplices,) discrevimus arv-^rjfia koI 
aSiKtfjULa, infortunium et injuriam. Gylippus eo quem ibi 

bm.xui.29. dtare ccepimus Diodori Siculi loco quserit, utra in classe 
Athenienses poni debeant, infortunatorum an injustorum : et 
pro infortunatis habendos negat qui ultro nulla lacessiti injuria 
Sjracusanis bellum intulissent : unde infert cum sponte bellum 

b JEqmu in hostefuit] Oyidina tris- Additmoz: id enim aquitaU pensata 

tinm i. elegia 8 ( ren. 35 ) : statueratplacabUis Imperator et clemens. 

BrtetiamlnmijcriBpietafl, etinhoetoprobatur. Thucydides libro III. (cap. 39) in orm- 

c 'Necestitas egerat, non voluntas] tione Cleonis : ol ru/ev incd twv iro\«- 



II. What killing is just in war, according to internal justice, we 
may see from wbat has been said. A man may bo killed of purpose, 
or not of purpose. No ono can be justly killed of parpose, ezcept 
either as a just punisbment, or so far as we cannot otherwise defend 
our life and property. And oTon this step, of killing a man for perish- 
able human property, is at Tariance with the law of charity. In order 
that punishment may be just, it is necessary that he who is killed 
should have himself offended, and so offended, that a just judge would 
think death a fit punishment Of this we have spoke, in treating of 
punishment. 

III. 1 Abore, in speaking of suppliants (for there are such in 
war as in peace, namely, those who ask for mercy,) wo distinguished 
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susceperint, fercnda quoque ab ipsis belli mala. Infortunato- 
rum exemplum sunt illi, qui non hostili animo apud hostes 
sunt, quales Athenienses temporibus Mithridaticis, de quibus 
sic loquitur Yelleius Paterculus : si quis hoc rebellandi tem~ ub. m. sa 
pus, quo Athenw oppugnatce a Sulla sunt, imputat Atheni- 
ensibus, nimium veri vetustatisque ignarus est : adeo enim 
certa Atlieniensium in Romanos fides fuit, ut semper et in 
omni re, quicquid sincerafide gereretur, id Romani Attica 
fieri prcedicarent. Ceterum tum oppressi Mithridatis armis 
homines miserrimce conditionis, cum ab inimicis tenerentur, 
oppugnabantur ab amicis, et animos extra moenia, corpora 
necessitati servientes intra muros habebant : quae pars pos- 
trema ex Livio sumta videri potest, apud quem Indibilis His- Lib «*a.i7. 
panus corpus duntaxat suum apud Carthaginienses, animum 
apud Romanos ait fuisse. 

2 Nimirum, ut ait Cicero, omnes, quorum in alterius ProQuM. 
manu vitaposita est y scepius cogitant, quid possit is, cvjus 
in ditione ac potestate sunt, quam quid debeat facere. Idem 
pro Ligario : tertium est tempus, quo post adventum Vari in 
Africa restitit : quod si est criminosum, necessitatis crimen 
esty non voluntatis. Atque hoc secutus est Julianus in causa 
Aquileiensium, teste Ammiano, qui cum paucorum supplicium Lib - »*• 12 - 
narrasset, adjicit: residui omnes abierunt innoxii, quos in 
certaminum rabiem c necessitas egerat, non voluntas. Ad 
Thucydidis locum de Corcyrensium captivis venditis vetus Wb. i. m. 

fitw» dvayKaodivre? diretrr^vav, <n/y- Paulo sententiamm v. tit. 1. § 1. certe 

yvoi/xijv Ix*"* fynosco illU, qui defcce- enim, ut Synesins ait, Ivx^pov dvdyicn 

runt a nobis, cogente hoste. Contem- nrpayfia icai fiiaiov' res est valida ac 

platio extremo) necessitatia haec dicitur violenta necessitas. Juvenalis de Cala- 



misfortuno and misdocd. So Gylippus considerB to which clasa the 
AthenianB belong, and says they wcre not men unfortunate, bufc 
unjust, and must thcreforo bear tho evils of war. Of unfortunate 
persons, examples are thoso who aro with tho onemy, without being 
hostilo in mind, as tho Athcnians at tho timo of Mithridates. So 
Patorculus doscribes them, applying what Livy says, of Indibilis the 
Spaniard, that his body was with tho Carthaginians, his mind with 
tho Romans. 

2 So Cicero speakg of faults of nocessity, as opposed to thoso of 
will : so Julianus, the commentator on Thucydidos, says, that according 
to tho mild spirit of tho Greeks tho Corcyrcan captivos wero spared 
on this ground. Tho Plateans plead tho samo excuso in Isocrates ; 
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commentator : to fj/uLepov rov cWtjvikou rpoirov orjXol, tcal 
w aVj/i/ee /xera fi-a^tiv tous ea\o)Kora$ Qavarovv, a\\w$ tc 
Kal SouXouSy toi/9 fifj juera yvdfirjv ouceiav iroXejuLovvras' 08" 
tendit clementiam dignam Gr&corum ingeniis : durum enim 
post pugnam captos occidere, servos prafsertim 9 qui non eua 

pag.s»A« voluntate bellum gerunt. Plataeenses in dicta oratione apud 
Isocratem: ov ydp ckovtcs, a\\ avayKaaOevres aurois 
iSovXeuofiev' non volentes, sed coacti illis (Lacedaemoniis) 

n>kL & servivimus. Idem de Grsecis aliis : to?$ acifxaai fiev e/ee/Voiy 
OKoXouBelv rjvayKafyvTo, Tais oe euvotais /meff vfxwv rjaav* 
illorum (Lacedsemoniorum) partes corpore sequi cogebantur, 

ub. ix. 17. animo vobiscum erant. Herodotus de Phocensibus dixerat : 
eixrjliCpv ov\ eKovres % a\\ uw avayKaltp. Medorum partes 
sequebantur, non sponte, sed vi necessitatis. Zelitis, ut Ar- 
rianus narrat, pepercit Alexander, on 717909 (iiav eyvwaav 
avarpareuaai xoly ftapftapois, quod coacti fuissent militare 

ub. xiu. >7. %n partibus barbarorum. Nicolaus Syracusanus apud Dio- 
dorum in oratione pro captivis: ol av/mjuLa-^oi tt) twv Kpa- 
tovvtwv VTrepo^jp fitaaOevres, ijvayKaaOijaav avarpareveiv' 
itoirep, ei tovs cf eirifiovXrj^ ddiKtjaavTas oikoiov eart tiluo- 
peiaOai, tovs aKouaiws afxapravovTas irpoarjKov av eirj avy- 
yvcofxrjs dj£iovv* socii vi imperantium adacti sunt militare : 
quare, sicut par est eos puniri, qui data opera injuriam 



Ub.i.lfc 



gnritanis (Sat. xv. 103) : 

Quisnam hominum reniam dare, quisve 

Deonun 
Virfbui abnueret dira atque immania 
? 



Vide de famis necessitate Cassiodornm 
ix. 13. Pertinax de LtBto et aliii: pa- 
ruerunt inviti commodo : tea\ ubi habue- 
runt Jaeultatem, quid tcmper voluerint, 
ottenderunt. (Capitolin. cap. 6.) Cas- 
aiufl Clemens apud Xiphllinum in rebus 
SeTeri: iy» oOre oe odre "Siypop tjiri- 
trrdfinu' KaraXeKpdeU ie iij iv tjj ixel- 



vov fiepldi, t6 nrap6p dpayxalen idepd- 
irevoa, 00% «0« ool iro\ep.n\omp 9 dW* »c 
'lovXiavdv KaraXvow ego neque, te ne- 
que Nignmnoveram^etd m parte, quam 
ille obtinebat, relictut, Jeci quod neceste 
erat, prcetcnti parui, non tibi beUum vo- 
lens %nferre y ted Julianum depellere. 
(Pag. 299. Ed. Rob. Steph.) Aurelia- 
nns Antiochiam ingressus, nbi mnlti 
Zenobi» partes seonti fuerant, edictnm 
proposuit» [referente Zosmo, Lib. 1. 
cap. 51. Edit. Cellar.] r£ dtcovoitf koI 
dvayKala w\4o» % Tpoaipeoei rd ovp.- 



and the other Greeks. So Eterodotus of tbe Phocians. So Alexan- 
der Bpared the Zelites. So Nicolaus of Syracuso, pleading for the 
captives. So the Syracusans in Livy. So Antigonus said that he 
made war on Cleomenes, not on the Spartans. 

IV. 1 But wo must note that, hetween a clear injury and a mere 
misfortuno, there is a middle case, composed of both; so that the act 
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inferunt, ita cequum est ignosci his, qui prceter voluntatem 
suam peccant. Sic et apud Livium Syracusani Romanis se Uh * »"• »• 
purgantes aiunt, se metu ac fraude turbatis, pacem oppressam. 
Similem ob causam Antigonus bellum se cum Cleomene, non Ju* »viu. 
cum Spartanis habuisse dicebat. 

IV. 1 Sed notandum est, inter plenam injuriam et 
merum infortunium medium saepe aliquid intercedere, quod 
ex utroque quasi conflatum sit, ita ut actio neque mere 
scientis et yolentis, neque mere aut ignorantis, aut inviti 
dici possit. 

2 Aristoteles huic generi nomen posuit a/maprrjiuLa, latine 
culpam aliquam liceat dicere. Sic enim ille Moralium libro 
quinto, capite decimo : JSorum, quce sponte fadmns, alia 
facimus deliberato, alia non deliberato. Deliberato fieri 
dicuntur, quw prceeunte consultatione quadam animi fiunt, 
quce vero aliter, indeliberato. Cum ergo damni datio tribus 
modis in hominum societate contingat, ea, quce ab ignorantia 
procedit, l infortunium dicitur, ut, si quis egerit quippiam^ 
non in quem existimabat, aut quod non putabat, aut non 
quo putabat modo, aut non tali fine : ut si quis seferire non 
hoc instrumento, non hunc hominem, aut non hujus rei causa 
credidit : sed evenit quod ipse non proposuerat sibi : puta 
vellicare voluit, non vulnerare, aut non hunc, non hoc modo. 



fidvra dvariBeU' magis ad necessitatem 
impositam invitis quam ad voluntatem, 
qum aeta erant referens. Beliaarius 
apud Procopium Vandalicorum i. A/- 
/?uav ydp aVairac yevtaOai xnrb Bav- 
dtXott ovre iOeXovaioW Afros enim 
omnessubVandalisfuisseinvitos. (Cap. 
20.) Apud eundem Ootthicorum m. 
(cap. 7.) Totilas Neapolitauia ait, ■cire 
eos sub bostibua fuiase invitos. Nicetas 
autem, aut continuator script» ab eo 
histori», de Henrico loquens fratre Bal- 
duini: t6 ivomovv kv&ob* els <r<£ayrjV, 



cJ« 1 1 irolfiviov r\v koX fSovKoXtov, dW* 
ov •xpurrtovvfxov t6 Krtivouevov, Kal flla 
uaWov ij ireidoZ tois BXa')£ot« vtco- 
Kv\J/av, un&e irpoaxupTjaaveKOvaioTfiTi* 
qui urbem incolebant, eosjussit interfici, 
quasi armentum aut grex essenty non 
Christiani homines qui interficerentur, 
prasertim tales, qui Blachis non verbo- 
rum suaru, sed vi succubuerant, neque 
sponte eis paruerant, 

1 Immo culpa aliqua: est enim heio 
in Grajco, dudprnua, J. B. 



can noither be said to be that of ono Bimply knowing and willing, nor 
of ono ignorant or unwilling. 

2 This is what Aristotle calls audprrjua, and we may call culpa, a 
fault. The passage ifl in Eth. v. 10. Thcre are three cases in which 
damage may be done to men : by misfortune, by fault, and by injury. 
But injury may be done, willingly indeed, but not deliberately, as when 
it is done through suddm anger. 
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Ergo, 8t ita prceter id, quod exspectari potuit, damnum de~ 
tur, erit infortunium. At, si ita, ut exspectari ac prcevideri 
aliquo modo potuerit, sed non improbo animo, culpa erit 
aliqua : nam culpce affinis est, qui in se habet agendi prin- 
cipium: qui vero extra, infelix. At, quoties quis id, quodfacit, 
sciens facit, non tamen deliberato, fatendum est adesse inju- 
riam: ut qucefacere homines solentper iracundiam etpertur- 
bationes similes aut naturales aut necessarias : nam, qui ira 
commoti lcedunt et culpam admittunt 9 ab injuria non va- 
cant : neque tamen injusti aut improbi dicuntur : at, si quis 
idem consulto admittat, is vero improbus et injustus recte 
nominabitur. 

• 3 Merito igitur, quce per iram fiunt, censentur non ex 
proviso fieri : nan enim incipit is, qui ex ira quidfacit, sed 
is qui iram provocavit : atque eo fit, ut scepe in judiciis 
rerum ejusmodi non facti, sed legitima fiat qumstio : nas- 
citur enim ira ex eo, quod quis injuriose factum existimat. 
Non ergo sicut in contractibus, an hoc factum sit, dispu- 
tant : ibi enim, nisi quce intercesserit oblivio, omnino altera 
partium improba est y quce fidem non implet : sed* an juste 
factum sit, quod factum est, exquiri volunt. At qui prior 
struxit insidias, nihil ignorans fecit : quare non mirum si 
alter sibi injuriam factam putat, alter non putat...Est 
tamen ut et qui tali ex causa Uedit, injustus censeri debeat, 
si nempe cequalitatis aut proportionis normam excedat 9 quod 
reponitur. Sicjustus est, qui deliberato juste agit: alioqui 
juste agere potest aliquis sponte tantum, non et deliberato. 

4 Ceterum eorum, quce non sponte fiunt, alia venia 
digna sunt, alia minus. d Venia digna, quce non ab igno- 
rantibus modo, sed et ob ignorantiam fiunt. At, si qua ab 
ignorantibus admittantur, nec tamen per ignorantiam, sed 
tali animi morbo, qui communes humance naturce fines exce- 

d Venia digna, quce non ab ignoran- Procopios Ootthicorum iii. 5<rot fitv 

tibus modo, sed et ob ignorantiam fiunt] dSiKovtri tovs ireXav, rj Trpo\a(3ov<rn* 

DioDjsiiu Halicarnassensis libro i. (cap, dyvota*, tj \ijOn? iiriyevofiivn^ rivdv, 

&8.) Sirav ovyyvtann* a£iov rd dxoOoiov 9 tovtovv d£tov rob? rd deivd nterovQo- 

quod non spontefit, omne dignum venia. tcs ^vyyveifiovav elvai' qui aliis molesti 



3 Anger at eupposed wrong is sovne excuse. 

4 What is done through ignorance is excusoble. 

5 Michael Ephesius comments, and explains, thia passage. So 
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dat, non digna sunt, quibus ignoscas. Locum sane egregium 
et usus maximi integrum latine posui, quia minus recte verti, 
ideoque nec satis intelligi solot. 

5 Michael Ephesius eum locum interpretans, ejus quod 
exspectari non potuit, exemplum ponit in.eo, qui fores aperiens vu. nu. u. 
patrem l&sit, aut in loco solitario jaculando se exercens ali- 

quem vulneravit. Ejus, quod prsevideri potuit, sed sine dolo, 
in eo qui jaculatus est in via publica, Idem scriptor necessi- 
tatis exemplum ponit in eo, qui fame aut siti adigitur, ut quid 
faciat: perturbationum naturalium, in amore, dolore, metu. 
Per ignorantiam fieri ait, ubi factum ignoratur, ut si quis 
mulierem nesciat nuptam. Ab ignorante non per ignorantiam, 
ubi jus ignoratur. Jus autem ignorari interdum excusabiliter, 
interdum inexcusabiliter : quae cum Jurisconsultorum dictis £•««£<*« 

• ti*i *• i« i t • Juris et/acti 

optime congruunt. Est ejusdem Anstotelis locus nuic non to* 
dissimilis libro de arte oratoria: cequitaa imperat, ne pari liulw. 
loco habeamus injurias et culpas, neque item culpas et in^ 
fortunia. Infortunia autem sunt, quce nec provideri potu- 
erunt, nec improbo animo admittuntur : culpce, quce provideri 
potuerant, non tamen improbo animo fiunt : injurice, quce et 
destinato et animo improbo. Tria haec notarunt veteres, et 
in illo Homeri versu de Achille Iliados postremo : ▼*• w» 188 - 

Ovt€ ydp €<rr a<j)pa>¥, otir 2<rjeo>ror, ofrr dXrnjpwv. 
Non ignara illi, malo provida, nec mala mens est. 

6 Similis est divisio apud Marcianum : delinquitur aut l. ». s *. d. 
proposxto, aut tmpetu, aut casu: proposito dehnquunt la- 
trones, quifactionem habent: impetu autem, cum per ebrie- 

tatem ad manus aut adferrum venitur: casu vero 9 cum in 
venando tdum in feram missum hominem interfecit. Duo 
illa, qu89 proposito et impetu fiunt, hunc in modum distinguit 
Cicero: Sed in omni injustitia permultum interest, e utrumD*Qffic.*.e. 
perturbatione aliqua animi, quce plerumque brevis est et ad 

sunt, sive quod occupaverit eos ignoran- que. plerumque brevis est etad tempus, 

tia, sive quodoblivio supervenerit aliqua, an eonsulto et cogitato fiat injuria\ Se- 

his etiam ipsos, qui nuda sunt passi, neca de Jra 1. 16. Dimittit sape, si in- 

aquum est veniam dare. (Cap. 9.) telligit non ex alto venire nequitiam, sed 

* Utrum perturbatione aliqua animi, eummo, quod aiunt, animo inharere. 



Aristotie in his Rhetorie. And the ancients quoto Homcr to the samo 
cffcct. 

6 A similar division is givon in Marcian, of delicts proposito, im- 
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tempus, an consulto et cogitato fiat injuria. Leviora enim 
sunt quce repentino aliquo motu accidunt, quam ea quce me- 
ditata et prceparata inferuntur. f Philo autem in legum 
specialium explicatione sic ait: ijfiUpyov rrjv irpa^tv etvai 
Ttjs ciavoia? /urj TrpoKareayrifiev^ ck ficucpov toIs yua<TficurC 
dimidiatum essefacinus, ubi non antecessit longa animi de- 
liberatio. 

7 Cujus generis ea procipue sunt, g quse necessitas, si non 

p>g.449B. defendit, tamen excusat. Nam ut Demosthenes ait in Aristo- 
cratem, a\ avayxalai xpelcu tou$ tov tL irpaKTeov 9 rj juli}, 
Xoyiafious avatpovcrtv airavra?. wctt ov iravv Tavra aKpifio- 
XoyelcrOai Sel rou Sucaio)? e^era^oura' necessitatis impulsus 
auferunt dijudicationem de eo quod agendum vel non agen- 
dum est : quare non nimis rigide expendenda hase sunt ab 
cequis rerum arbitris. Qai sensus etiam latius ab eodem ex- 

p«g.6i6B. primitur in oratione de falso testimonio adversus Stephanum. 

cap. 96. Thucydides libro quarto : irav $ eucos etvai r<p iroXefup Kal 
oeivcp tivi KaTetpyofievov j£vyyva>(iov ti yiyvecrOai xat irpo? 
tov Qeov. Kat yap twv aKovcriwv d/mapTrjfAaTwv KaTacpvyrjv 
etvai Toi/9 (5(v/ulous Trapavojxiav re ctti tois firj avayKrj kokois 
ovofjuacrOrjvat, Kal ovk ewl toIV airo twv %v/u(f)op(Zv ti to\/uuj- 
aacrt' credibile esse h apudDeum quoqueparatam esse veniam 
his, qui bello aut qua simili necessitate tracti aliquid ad- 



Deinde: nonminquam magna scelera le~ 
vius quam minora compescit, si itta lap- 
su, non crudelitate commissa sunt, his 
inest latens et aperta et inveterata calli- 
diias. Idem delictum in duobus non eo- 
dem modo afficiet, si alter per negligen- 
tiam admisit, alter curavit, ut nocens 
esset. 

* Philo] Lib. ii. specialium leguni. 
(Pag. 791 b. Ed. Paris.) 

f Qum necessitas, si non defendit, 
tamen excusat] Adde qu» supra Lib. n. 
cap. xx. § 29. et hoc capite supra § 3. 
Samii apud Thucydidem libro m. Al- 
cid® Lacedaemonio, cum captivos Chios 
occideret, baec dicunt: ov *a\o>v rrjv 
'EWdda i\evQepovv avrdv, el avdpa* 



$te<t>6etpev, olh-e x*?P a * dvraipofievovv, 
oBre tro\eutov9, ^AOrjvaioav de trr' dvdy- 
Knv £vfipdx ov *' ^ 071 ^ecte eum se dicere 
venisse ad liberandam Orwciam, qui ho- 
mines interficeret nec manibus ipsi con- 
trarios, nec animo infestos, Atheniensium 
quidem socios, sed necessitate adactos. 
(Cap. 32.) Chrysostomus de Providen- 
tia y. Kal ix^pol phv koI mX.cfiioi toTs 
avruv iroXeuiot* laaot avyytvtia-Keiv, 
brav &Kovre* Kal fiq (&ov\6fUvoi ncpaT- 
Ttooi Tt Ttav xaXnrwraTiov avrols* no- 
runt et inimid inimicis et hostes kostibus 
ignoscere, ubi inviti ac contra volunta- 
tem aliquod in ipsos quamvis grave pa- 
trant. (Tom. vi. pag. 877. JSd. Eton. 
Savil.) Minimiani apud Agathiam iii. 



petu, casu. The first two are distinguished by Cicero. So Philo says, 
that without purpose prepense, the doed is reduced to half. 

7 Tho principal ezamples are those which necossity, if it do not 
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mittunt : nam et Deorum altaria perfugium patere culpis 
non voluntariis : et injustitiam iis adscribi qui ultro mali 
suntj non his quos ad audendum res extremce impellunt. 
Caarites apud Livium ad Romanos : ne appellarent consilium, Lib.vu.9a 
quce vis ac necessitas appeUanda esset. Justinus factum ub. tul i. 
Phocensium, tametsi omnes execrarentur propter sacrHe- 
ffium, plus tamen invidice Thebanis, a quibus ad hanc 
necessitatem compulsi fuerant, quam ipsis intulit. Sic, 
Isocrate judice, qui salutis causa praedatur, e^ei irpdayr\iia 
vijs aSiKia? rrjv dvayKrjv, habet necessitatem injurice vela- 
mentum. Aristides Leuctrica secunda : a\ SvaKoXlat rwv Tom. n. p. 
Kaipcov d7ro\oylas epotSdaat toij dtpecrTtjKocrii/' difficilia tem- 
pora excusationem aliquam dant desciscentibus. De Messe- 
niis accusatis, quod ab Athenis exules non recepissent, ita 
Fhilostratus : r) diro\oyla KaTa ^uyyvdfiriv «rraTcn, tov n*. &m*. 
'AXef avSpov irpolaypiievwv koX tov ckcIvov 0o/3oi/, ov /irjSe r) v> ***- 
d\\rj 'EXXas diceipos cl^' causa ipsorum in deprecatione 
posita est, obtendens facto Alexandrum, et metum ab ipso, 
nulla non pars Grcecice experta esset. Talis et ille apud 
Aristotelem, q/uuirovrjpo? Kal ovk &$ikos, ov ydp e7ri/3oi/Xos* *{*'* NSe - 
semipravus, non injustus: l neque enim insidiator. Discrimina 
haec ad argumenti nostri usum sic aptat Themistius in laudi- 
bus Valentis Imperatoris : xal SieKpivas to d^iKrjfia, Kal dfidp- gg"- lx - i* 



yevoi "jrXeToTO irponbiKnnevov, owto» 
tc JXfjXvOo 1 ? efo t6 dvrtbpavai, /9ap/3a- 
pta Kal tovto dvoia, oii fxev nravrdrwavi 
ye <petbov* Kal avyyvwpn* aW£tot 
i<pa<TKov elvaf cum plurimas perpesti 
injurias ita trusi essent ad talionem bar- 
baro sane irnpetu, attamen non omnino 
indignos esse, quUnts ignosceretur par- 
cereturque. [Lib. iv. cap. 6.] 

h Apud Deum quoque paratam esse 
veniam] Deuteronomii xxii. 26. Moses 
Maimonides Ductore dubitantium m. 41. 

1 Neque enim insidiator] Mitylenae- 
ornm causam hac parte onerat Cleon 
apud Thucyd. m. aKovrex fikv ydp ovk 
ef3\a\jfav, elb&rev dh inrefSovXevcav" 
£uyyvtofiov be iari t6 dKovatov" non 



inviti nobis nocuere, sed de industria 
fecere insidias. Id vero demum ignosci 
dignum est, quod precter voluntatem ft. 
(Cap. 40.) Philo libro de Constituendo 
Principe: btaKpivet b\ bnrbre irpb* 
dfivvav lot, tovv iirtflovXun £o>irrav xal 
Tovvavriov. t6 ydp /caTo icdvrwv ko\ 
Ttov iXdxiora rj ftt\blv if/xapTrjKoWtav 
tpovav, dvrjfiepov Kal dTtddcaov yf/vyrh' 
si ad ultionem veniendum sit, novit dis- 
cernere inter eos, qui vitam agant intidi- 
atricem, et eos, qui longe alterius sunt 
animi. In omnes enim, etiam qui mini- 
ma aut nikit deliquerunt, grassari ccedi- 
busanimiestimmansuetiacferi. (Pag. 
734 b.) 



justify, at loast czcusos. So Demosthencs; Thucydides; the C«- 
rites for themsclves ; Justin for tho Phocians ; Isocrates ; Aristides ; 
Philostratus for the Messenians. 60 Aristotlo speaks of a man half 
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Trj/ma, kqI arvyiiyLa, kcu ydp ei jultj Ta TWaruovoK airoaTo- 
(xari^eis, /AtjSe Ta 9 ApiaTOT€\ous fiera^eipi^rf, dXka tcl ye 
€K€ivoi? SoKovvra Toi9 ipyots (iefiaiols. ov ydp Ttjs io-j^ 
Ti/JLwplas afyovs wrjOtjs tovs Te ef dpyffs ftovXeuaavras ti}v 
eiravdaTaaiv, Kal tov? vwo t<3i/ otc\wv irapacvpevras, xal 
tovs rjot] Ty COKOVVTI Kpareiv viroKvy}/avTas* aWd twv fiev 
KaTeyvttiS, tov$ oe efJLefiyJ/w, tois oe avvtjXyfjoxis* distinx- 
%8ti inter injuriam et culpam et infortunium. ] Quanquam 
nec Platonis verba ediscis, nec Aristotelem traetas, ipsorum 
tamen placita/acto exequeris. Non enim pari pama dignos 
existimasti, qui ab initio beUum suaserant, et qui postea 
abrepti sunt armorum impetu, et qui succubuerunt ei, qui 
jam rerum potiri videbatur. Sed illos damnasti, hos casti- 
gasti, postremos miseratus es. 

8 Idem alibi adolescentem Imperatorem vult discere, t* 
oievfjvoy^ev aTv^rnxa ko\ ajnaprfjfia Kal doiKrj/na* Kal oti 
irpoarjKei tov fiaaiXea, ro (iev oiKreipeiv, to oe eicavopQovv, 
fAovov oe to eaxaTov TijuLwpeiaOat' quid distet infortunium, 
culpce aliquid, et injuria : et quomodo regem deceat istius 
misereri, hanc corrigere, postremam vero solam uUione pro- 
sequi. Sic apud Josephum Titus unum criminis ducem punit 
Io«jL£p. /nexpis epyov reipsa, multitudinem fiexP 1 ^°y° v ^ ^ 0, vwbo- 
rum increpatione. Mera infortunia nec poenas merentur, nec 
ad restitutionem damni obligant. Injust® actiones ad utrum- 



Orotx. p. 
8S0L 



Lib. t. BeUi 
Jud. c.13. 



k Distinxisti inter injuriam et cul- 
pam et infortunium] Seneca Naturalium 
II. 44. ubi de fulminibus: voluerunt ad- 
monere eos, quibut adversus peeeata Ao- 
minumfulminandum est, non eodem modo 
omnia esse pereutienda : qumdamjrangi 
debere, qucedam elidi et distringi, qucs- 
dam admoneri. 

1 QuanquamnecPlatonisverbaedis- 
eis t nec Aristotelem tractas, ipsorum ta- 
men placitafacto exsequeris] Talis Tra- 



janua inter principee Bomanos egregina : 
irai6eia* ukir dKptfiov?, &<rn &w \6yoiv, 
ov uere&xp to ye /iev epyov airrrj? koX 
ifari*Taro koI hrolei. illius exactm eru- 
ditionis in verbis posita compos non erat, 
rem tamen ejus et norat et implebat, 
Xiphilinu». (pag. 290. Ed. Rob. Stepk.) 
De Marco Aurelio Herodianns: u6vo* 
<T0 fiaaikitav <pi\o<ro<piav ov \6yoi*, 
ovie doyudrcov yvo&veoij ereuvtp d* jjdei 
ical (3iw at£<ppovi fot<rreMraro° solus 



wickedj not unjust, for the act was not deliberate. Themistius uscs 
this difforence in praise of Valens. 

8 The same writer elsewhere presses it upon the young Emperor. 
So in Josephus, Titus makes a difference. 

Mero misfortunes neither desorre punishment» nor oblige to recom- 
pense of loss : unjust actions do both. The intermediate case, fault, 
is liablo to restitution, but often does not merit punishmont, especi- 
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que. Culpa media ut restitutioni obnoxia est, ita poenam saope 
non meretur, praesertim capitalem. Ad hoc illud pertinet Ya- 
lerii Flacci (Lib. iii. vers. 391, et seqq.) : 

At quibus inrito maduerunt sanguine dextro, 
Si sorfl ssBTa premat miseroe, sed proxima culpeo, 
Hos variis mens ipsa modis agit, et sua carpunt 
Facta viros resides. 

Y. Quod monet Themistius m distinguendos, qui auctores 
belli fuerunt, ab his, qui alios ducentes secuti sunt, ejus passim 
cxempla in historiis exstant. Narrat Herodotus GraBcos pcenas fjfffg*-"* 
sumsisse de his, qui Thebanis ad Medos deficiendi auctores 
fucrant. Sic Ardese principes seditionis securi percussi, nar- 
rante Livio. Eodem auctore, Valerius Laevinus, Aqriqentou*^™ 

. . * J Lib.xxvi.40. 

capto, qu% capita rerum erant vxrgxs ccesos securz percussit ; 
ceteros prcedamque vendidit. Idemalibi: Mella Calasiaque **>&*' l * 
in deditionem acceptw ; ibi quoque in eos, qui capita rerum 
erant, animadversum. Rursum ahbi: quoniam defectionis 1 ^^ 90 - 
auctores meritas pcenas a Diis immortalibus et a vobis ha- 
bent P. C. quidplacet de innoxia multitudine fieri ? tandem 
*ignotum est illis, et civitas data; nimirum, ut idem alibi JJ fc jnwUL 
loquitur, ut, unde orta culpa esset, ibi pcena consisteret. 
Laudatur apud Euripidem Eteoclus Argivus, quia 

Culpam ferebat semper illo judico 

Rous ipso : non urbs patria, quce passim mali 

Rectoris ergo sustinet calumniam. 



plie. v. 
ttteqq. 



prineipum tapieniiam non verbis aut 
dogmatum cognitione, sed moribut gravi- 
bus et vita temperata ostendebat. (Lib. i. 
c 2. n. 6. Ed. Bacler.) De Macrino 
Xiphilinus: rd re irop.ip.ct ovx o&ra>« 
dKpifiw? »jir(<rraTO, eJs iriaruit /iere- 
X€ipiT > eTo m leges non tam norat exacte, 
quamfideliter exequebatur. (Pag. 342.) 
De nostro sbdcuIo, Deus, vel tales prin- 

cipes. 

■ Distinguendos, qui auctores belli 



fuerunt] Vide Gailium Lib. n. de Pace 
Publica, cap. ix. n. 18. 

* Hffic debebant alio charactere edi, 
quamvis et in prima Editione ita ex- 
stent: neque enim rerba sunt Livu, sed 
Auctoris nostri. Ilistoricus, in fine de- 
mnm Capitis sequentis, narrat, ex auc- 
toritate Patrum, latum ad Populum esse, 
ut Privernatibus civitas daretur. Cap. 
21. num.10. J.B. 



ally capital punishment. So Yalerius Flaccus. 

V. Themistius, in tlie passage above quoted, praises Valens for 
making a difference between the authors of the war, and their follow- 
ers : and this is often oxemplifiod in history. So the Qreeks, in deal- 
ing with the Thebans for joining the Medes. So the leaders of the 
sodition at Ardca were put to death : so at Agrigentum, Atella, and 
Calasia; and clsewhere. So Eteocles is praised in Euripidos ; and the 
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Lib.m.36. Et Athenienses, ut Thucydides narrat, poenituit decreti adver- 
sus MitylenaBOS, ttoKlv oXrjv oia(f)0e7pai fxaWov rj ov tov? 
airiovs, ut totam civitatem potius quam solos defectionis auc- 

Fro<m.e. tores interficerent. Narratur et Diodoro Demetrius, captis 
Thebis, decem solos interfecisse auctores defectionis. 

vict dtjure VI. 1 Sed in ipsis quoque belli auctoribus distinguend® 
,n * causae : sunt enim quaedam non justae quidem, sed tamen tales, 

Lib.ii. 17. ut non improbis possint imponere. Scriptor ad Herennium 
deprecationis causam sequissimam hanc ponit, si quis, quae pec- 
cavit, non odio neque crudelitate, sed officio et recto studio 

Lib.it d< commotus fecerit. Sapiens Senecse, hostes dimittet salvos, 
aliquando etiam laudatos, si honestis causis pro fide, pro 
federe, pro libertate in bellum accincti sinU Apud Livium 

Lib.Tii.90. n petunt errori veniam Caerites, quod fuerint auzilio consan- 

Apg sjrrioc. guineis. Phocensibus, Chalcidensibus et aliis, qui ez federe 
Antiochum juverant, data a Romanis venia. Aristides Leuc- 

Tom. 11. P . trica secunda Thebanos, qui LacedsBmoniorum ductum contra 
Athenienses secuti erant, ait, Kotvwvelv fxev ov Sucaiov irpdy- 
fiaTof, oiKalw oe eTepw irepiaT&Weiv T9jv fiefiyf/iv, ry iri- 
arovs etvai to1% tfyovfievois, in partem quidem venisse 
injustoz actionis, sed quam justo aliquo velareni, fide in 
principes sui federis. 

c «p- * 2 Cicero de Offidis primo conservandos eos dicit, qui non 

crudeles in bello, non immanes fuerunt : tum bella, quibus im- 
perii gloria proposita est, minus acerbe gerenda esse. Sic 

n Pehad errori veniam] Ignosei de- h®c snnt : §cal N/yp» fikv iroXeuovttm 

bere inierdum armU superato rectori ov\ olh-an euXoyov* slxouev alrUn *x- 

justum quid sit ignoranti. Ex Isocrate dpav, «« dvayicaia*. ov ydp irap' juTv 

transcripsit Ammianua in librnm xxx. irpovirdpxovcrav dpx*i* v<f>apird%tav 

(cap. 8.) fiefiicrrrrOf iv uecrtp it ifiptfifievijv tcal 

Apud Herodianum] Verba Graeca du<pqpicrov ovcrav, eKdrepos jumv i£ 



Atheniaris, for this reason, repented of their decree against the Mityle- 
nians. So Demetrius acted at Thehes. 

VI. 1 But also, in the authors of the war, the causes of the act 
are to be distinguished ; for there are some which, though not just, 
may impose on those who are not bad men. The writer to Herennius 
puts this as a strong ground of ezcuse. So Seneca ; so the Cserites 
plead in Livy ; so the Phocians and others were pardoned by Rome ; 
so Aristides pleads for the Thebans. 

2 Gicero says that those are to be spared, who have fought without 
cruelty ; and that wars for glory should be carried on less bitterly. So 
Ptolemy tells Demetrius that they were to fight, not for existence, but 
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Ptolemseus rex Demetrio significat, ov trepl iravrwv a/ua, Piut &» 
irepl ho^ti? $€ Kal apyjiis ttoXc/u 177-601/ avroW non de rebus&i*. 
omnibus, sed de imperio et gloria inter ipsos certamen esse. 
Severus °apud Herodianum : cum bellum adversus Nigrumub,\iie. 
gessimus, non ita sane speciosas inimicitiarum causas habe- 
bamus; nam positum in medio principatum atque adhuc 
in disceptatione versantem pari ambitu uterque nostrum ad 
se trahebat. 

3 Ssepe habet locum, quod de bello Csesaris et Pompeii 
est apud Ciceronem : erat obscuritas qucedam : erat certamen orat. pro 
inter clarissimos duces: multi dubitabant, quid optimum 
esset. Et quod idem alibi : etsi aliqua culpa tenemur erroris iud. c s. 
humani, a scelere certe liberati sumus. Plane ut apud Thu- 
cydidem dicuntur venia digna, quae fiunt /utj /merd Kaicla?, ub. i. a*. 
S0J179 $e jxaWov d/jLapria. De Deiotaro idem ille Cicero ; orat pro 

•if j» * • j •» a JDcioLc.3. 

non tlle odio tu% progressus, sed errore commum lapsus est 
Sallustius in historiis: cetera multitudo, vulgi more magis rragmMz^ 
quam judicio, post alius alium quasi prudentiorem secutL <>*.<*««<*>. 
Quod de bellis civilibus Brutus scripserat, putem non male ad cic. ad Brui 
pleraque bella alia referri posse: p acrius esse prohibenda 
quam in superatos iracundiam exercendam. 

VII. 1 Etiam ubi justitia hoc non exigit, saepe tamen 
convenit bonitati, q convenit modestiaB, convenit animo excelso. 
Ignoscendo auxisse populi Romani magnitudinem, ait Sal- rragm. i. 13. 
lustius, Taciti est: quanta pervicacia in hostem, tanta, AHn.xii.». 

lo-ortfiov 4>i\oTipias «i« avrd» dvOeTX* 1 Convenit modestite] Rex Theuder- 

Kev. optime. ichus apud Cassiodorum 11. 41. illa ndhi 

p Acrius esse prohibenda, quam in feliciter bella provenerunt,qucemoderata 

superatos iracundiam exercendam] Bem- fine peracta sunt, is enim vineit assidue, 

biu ix. qui novit omnia temperare. 



for glory and empire. So Severus says of Nigcr. 

3 Often, as Gicero says of ihe war between Cscsar and Pompey, 
the case was obscure, and that many doubted which was the bettor 
eide. And of himself he says, We may not befreefrom humanfauU, 
but we are free from wickednese. So he says also of Deiotarus. 
So Sallust says of the multitude. What Brutus wrote of tho civil 
wars, may be appliod to other wara : That they who raised them were 
more proper objects of anger than they who were conquered in them. 

VII. 1 Even when justico does not require us to spare mcn's 
lives in war, it is often agreeable to goodness, to modoration, to raag- 
nanimity. So Sallust says of one, that he increased the greatness of the 

[grot. III.J 
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De cum. l 5. beneficentia adversus supplices utendum. At Seneca : fera- 
rum, nec generosarum quidem, permordere et urgere abjectos. 
Elephantes leonesque transeunt qua> impulerunt. S»pe op- 
portunum est illud Maronis (^Eneid. x. 528) : 

Non hic rictoria Teucrum 
Vertitur, aut anima una dabit digcrimina tanta. 

c«p. i& 2 Est in eam rem insignis locus in libro quarto ad He- 

rennium : bene majores nostri hoc comparaverunt, ut nemi- 
nem regem, quem armis cepissent, vita privarent. Quid 
ita? quia, quam nobis facultatem fortuna dedisset, iniquum 
erat in eorum supplicio consumere, quos eadem fortunapaulo 
ante in amplissimo statu collocarat. Quid quod exercitum 
contra duxit ? desino meminisse. Quid ita ? quia virifortia 
est, qui de victoria contendant, eos hostes putare : qui victi 
sunt, eos homines judicare ; ut possit bellum fortitudo mi- 
nuere, pacem humanitas augere. At, ille si vicisset, num 
idem fecisset ? non profecto tam sapiens fuisset : quid igitur 
ei parcis ? quia talem stultitiam contemnere, non imitari 
consuevi. Si de Romanis hoc accipias (incertum enim hoc, 
cum et peregrinis et fictis argumentis utatur is scriptor) ad- 
yersa fronte pugnat cum eo, quod habemus in panegyrico» 

Kumen. Pan. qui dictus est Constantino Constantii filio : cautior licet sit qui 
devinctos habet per veniam perduelles, fbrtior tamen est qui 
calcat iratos. Renovasti, Imperator, veterem iUarn Bomani 
imperii fiduciam, quee de captis hostium ducibus vindietam 



' Luce privati aliit regibus dedere 
documentum] Nolim reduci hunc mo- 
rem ; tamen et Josna reges eaptos in- 
terfecit. Josephns Antiqua. Hittorie r. 
1. et de Soitio Dion : 'kvriyovov cpa- 
erriyteert trravpto irpocrdi}craf Antigo- 
num virgis cecidit aUigatum cruci. Pag. 
463 d. Sed provide addit, o fxrjieh 
ccXXov /3a<ri\«fa irwo r£v 'Pufialuv fo*e- 
v6v0er quod nemo regum a Romanit 



victoribut pertuleraU Est eadem bisto- 
ria apnd Joaephnm libro xr. (eap. 1.) 
De Bfazimiano HercuUo. [Immo dt 
Conttantino, J. B.] Butropius libro 
x. c. 2. ccetit Francit atqme Alematadt, 
eaptitque eorum regibut, guot etiam bet- 
tiit, cum magnijicum tpectacuhm mune- 
rit parattet, objecit. De rege Aleman- 
nornm patibnlo sufflzo vide Ammianum 
xxvn. (cap. 2.) Thenderiohns rex Wi- 



Roman people by mcrcy. Tacitus recommends keenness against the 
enemy, kindness towards the suppliant. Seneca says that it is only 
the haser wild heasts which tear them that are down ; elephants and 
lions pass them hy. So Virgil, of the Trojan feeling. 

2 There is a passage to thia effect in the hook ad Herennium, 
which praises ihe Romans for sparing those thoy had ranquished. 
But to this, other passagos may be opposed, as the panegyric of Con- 



Cap. XI.] INTERFICIENDI IN BELLO JUSTO. 



211 



morte sumebat. Tunc enim captivi reges, cum a portis 
usque ad forum triumphantium currus honestassent, simuU 
atque in Capitolium currum flectere cceperat Imperator, 
abrepti in carcerem necabantur unus pro seipso Paulo qui 
sedentem se acceperat deprecante (lege : unus Perseus ipso 
Paulo, qui dedentem se acceperat, deprecante) legem illius vw. piut 
severitatis evasit: ceteri in vinculis r luceprivati aliis regi-**?*- 
bus dedere documentum, ut mallent amicitiam colere Roma» 
norum, quam exasperare justitiam. Sed et hie nimis laxe. 
Dicit quidem Josephus idem de severitate Romanorum in his- 
toria interfecti Simonia Barjor©: sed de ducibus loquitur, 
qualis Pontius Samnis, non de his, quibus regium esset nomen. 
Verborum sensus latine sic habet : finis triumphi erat, posU *& -?«<*• 
quam ad Capitolium Jovis cedem erat perventum : nam ibi 
exspectare Imperatores mos antiquus patrice jubebat, doneo 
nuntiata esset mors hostium ducis. Is erat Simon Jorcs 
filius, qui inter captivos in triumpho ducebatur: is tum 
injecto laqueo in forum trahitur, verberantibus insuper ip- 
sum custodibus. Nam eo in loco mos est Bomanis suppli- 
cium sumere de damnatis ob noxas capitales. Hic ubi 
vitam finiisse nuntiatus est, secuta suntfausta omina, deinde 
sacrificia. Idem ferme dicit Cicero Verrina de suppliciis. c« P . 28,27. 

3 De ducibus passim exempla exstant: de regibus ali- 
qua, ut a de Aristonico, Jugurtha, Artabasdo: sed tamen 
prater Persea 'Syphax, Gentius, Juba, et Cosarum tempore 



sigotthorom Athiulfum Sneronim in 
Uupania regem capite plectit, memo- 
rante Jornande Historia Gotthica. (cap. 
44.) Niminim h*ec documenta sunt re- 
gibus ad modestiam, et ut cogitent, ae 
quoque inbjectos, li Deo ita fisum, hu- 
manis Ticibus, et, quod in simili periculo 
a 8olone dictum meminerat Croesus, de 
feliciUte hominis ante mortem non ju- 
dicandum. 

• De Aristonico] Yide Appiannm 



Mithridatico in fine. fPag. 263. Ea\ H. 
Steph. ubi de Aristobulo et Tigrane, 
quos Pompeius triumphans capite plecti 
jussit.] 

1 Syphax] Yariant de eo historid : 
mnlti tradunt eum prope Romam ante 
triumphum decessisse : Poljbius in tri- 
nmpho ductum: (Lib. xvi. cap. 12.) 
Appianus, dum de eo deliberatur, mor- 
bo obiisse. (Pag. 15. Ed\ H. Steph.) 



itantine. But this again is too lax. Josephus givea a like examplo 
of the Roman severity, speaking of putting to death Simon Barjoras : 
but he speaks of leaders like Fontius the Samnite, not of kingi. 
Cicero, in his Verrine Oration, says the same. 

3 With regard to this putting to death leaders, there are erery- 
where examples. Some there are of kings, as Aristonicus, Jugurtha> 

14—2 
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Caractacus, atque alii tale supplicium evaserunt, ut appareat 
et belli causas et gerendi modum spectata a Romanis, quos 
tameu sequo asperiores in victoria fuisse Cicero atque alii ag- 
noscunt. Itaque M. jEmilius Paulus apud Diodorum Siculum 

ffvrp'.* non male in Persei causa Romanos senatores monet, ei w tov 
avOpwirtvov <popov evXapouvTai, Ttjv ye toi/9 v7T€ptj<pavw^ 
Tctt? cJ£ovariais ypcofievovs fx€T€pyoi*.ivriv ISiiteatv aioelaOaC 
8% humani nihil metuerent, at divinam vindictam timerent, 
i%8 imminentem, qui victoria insolentius utuntur. Et v Plu- 
tarchus notat, bellis inter Grsacos ipsos etiam hostes regibus 
Lacedaemoniis manus abstinuisse reverentia dignitatis. 

4 Hostis ergo, qui non id, quod human» leges permitP 
tunt, sed quod sui est officii, quod fas et pium est, volet respi- 
cere, parcet etiam hostili sanguini : neminique mortem irroga- 
bit, nisi quo mortem mortive simile quid evitet, aut ob peccata 
personae propria, qu» ad capitalem mensuram devenerint. Et 
tamen quibusdam id meritis aut omnem, aut mortis pcenam 
condonabit, sive humanitatis intuitu, sive ob alias probabiies 

Lib.xvii.38. causas. Egregie idem, quem dixi, Diodorus Siculus: a\ twv 
iroXeivv iroXtopKtai rcal Trapara^et^ Ka\ to. aXXa to /tara 
tov irdXefiov irpoTeptifiaTa to. irXciova Sia Tvypjv tj St ape* 
Trjv eiriTvyxavGTaC 6 6 iv Tals e^ovciais eU tovs iicraaco- 
Tas eXeof fieptfyfievos oia fxovtjs rrjs <ppovqG€<x>$ yiverat* 

■ Plutarchus notat] Agide. (Pmg. non nisi magna fame. Ad illa Horatii 

804 d.) libro iv. ode vi. de Achille (vers. 17, ei 

* Puerum <ziat excuset, feminam segq.)i 
sezus"] Pliniua JBistorue Naturalis libro Notdos farl pueros Achlrum 

tiii. cap. 16. Leo ubi samt, in viros TJrerot fiammb, cujun lafcratet 

prius quam infctminasfremit, in infantes Katris in afro. 



Artabasdus, [Gronovius notcs that the two former were spurious 
kings; and that the last was put to death at Alexandria, M. An- 
tonii scdus, as Tacitus says]. But besides Perseus, others, as Syphar, 
Gentius, Juba, and at the time of the Ceesars, Caractacus, escaped this 
punishment; so that it appears that the Romans regarded the cause 
of the war, and the modo of conducting it by the enemy : and yet they 
woro too harsh in victory, as Cicero and others acknowledge. And 
M. JEmilius Paulus, in pleading for Perseus, warns the Boman Se- 
nators to fear Nemesis, the diviue vengeance, if they use victory inso- 
lently. Plutarch notes that, in the Greek wars, oven the enemies did no 
violenco to tho Lacedsemonian Kings, out of reveronce for their dignity. 
4 An enemy, therofore, who considers, not what human laws pcr- 
mit, but what is his duty, what is rightoous and pious, will spare hostilov 
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urbium expugnationes, secunda prodia, et si quid aliud in 
bello prosperum, sazpe fortunat magis quam virtuti debentuir. 
At in summo imperio victis misericordiam impartiri solius 
prudentia opus est Apud Gurtium legimus : Alexander m. ix. i. 
quanquam belli auctoribus jure poterat irasci, tamen omni- 
bus venia data. 

VIII. De nece autem eorum, qui casu non destinato occi- 
duntur, tenendum, quod supra diximus, si non justitisB, mise- 
ricordi® tamen esse non nisi magnis et ad multorum salutem 
penrenturis causis tale quid aggredi, unde innocentibus immi- 
nere pernicies possit. Idem nobiscum sensit Polybius, qui li- 

bro V. sic loquitur : ov yap eV dwwXela Sei Kal acpavia/uLw cap. n. 
Toiy ayvoifxoai woXefieiv tov$ ayaOovs avdpas, dX\' ewl oiop- 
dcwrei Kat fieraOeaei twv rmapTYifievwv* ovSe avvavatpelv ra 
fitjSev dSiKOvvra tois ^ciKtjKoaiv, dWd avaaw^etv ical ai/i/ef- 
atpclaOai tois dvaiTtots (male editur evavTiois) 7*01/9 SoKovvTas 
dSiKeiv bonorum virorum est, etiam cum minus probis non 
internecinum gerere bellum, sed hactenus, ut delicta sarci- 
antur atque emendentur : neque insontes cum sontibus una 
pama involvere, sed insontium causa etiam sontibus parcere. 

IX. 1 His cognitis, de his, quao magis specialia sunt, 
non difficilis erit definitio. x Puerum aztas excuset, feminam 
sexus, ait Seneca libris, quibus irse irascitur. Deus ipse in Lib.iu.24. 

Ita Scholiastes: Dolenter declamat in vaTtctv /ledcitrducrav dimittantur autem 

tdviiiam Achillis, gvi, ti per Apollinem virgines et mulieres: caosam reddit, rd 

vivere licuisset, adeo satvus erat, ut nee trpotrd^Kijv dvdputv ToXtfxov jcaTa<r#r«v- 

infantibus nee in utero gestantibus pe- aardvTcovroieTadaiyvvalKat^dvtjpepov 

percisset. PhUo de Principis Constitu- virorum, qui bella fabricant, accessio- 

tione, (pag. 734.) irapQivoi dh Kal yv- nemfaeere mulieres, immite. Idem de 



blood : and will never inflict death, except oithcr to avoid death, or 
evils liko death, or to punish crimes which aro capital in desert. 
And eyen to some who havo deserved that, ho will rcmit all, or at 
lcast, capital punishment, oithor out of humanity, or for somo other 
plausiblo causes. So Diodonis says that victory depends on foriune, 
but mtrcy in victory on viriue, So Curtius, of Alexander. 

VIII. Wiih regard to thoso who are killed without its being in- 
tended, we must hold that if justico do not require, at least mercy 
does, that wo should not, except for weighty causes tending to tho 
safoty of many, undertako anything which may involvo inuocent per- 
sons in do&truction. So Polybius. 

IX. 1 Ilaving sottled thcse principles, it will not be dimoult to 
lay down moro special rules. 
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Sum.xxxL 

ia 



Jon. ir. 11. 



Deut %%. ia. bellis Hebraeorum etiam post pacem oblatam et repudiatain 
parci vult feminis et infantibus, extra paucas gentes speciali 
jure exceptas, adrersus quas quod erat bellum, non erat homi- 
num, sed Dei, atque ita appellabatur. Et, cum mulieres Ma- 
dianitidas vellet occidi ob proprium ipsarum crimen, excepit 
virgines intactas. Imo cum Ninivitis ob grarissima peccata 
internecionem severe admodum minatus esset, retrahi se pas- 
sus est miseratione multorum millium ejus aetatis, quae honesti 
et inbonesti discrimina ignoraret Cui similis est apud Sene- 

De ira n. 9. cam sententia : num quis ircudtur pueris, quorum aUa$ non- 
u. ica dum nouit rerum discrimina t Et apud Lucanum : 

Crimine quo parvi caedem potuere mereri? 
Si hsec Deus fecit ac statuit, qui quosvis homines cujuscumqug 
sexus aut aatatis sine ulla causa non injuste potest occidere, ut- 
pote vit89 dator ac dominus, quid homines faoere Sdquum est, 



Speeialibut Legibut 11. irp6t p.tv ydp 
Tobt Te\eiovt pvptat nrpo<pd<rett eS\o- 
yoi irpotrKpovpdToav re Kal iia<popwv, 
*roit ii Kopu&y vtrwiott dprt nrape\n\v- 
06<rtv elt <p<ot xal t6v dvOptinrtvov fitov, 
oM* iirtxpevcraaOat KaTnyopiav dicaKto- 
Tott ovtrtv Iv&ixrrat • nam in justm 
ettaHt homines miUe tpeeioti obtenhu 
reperiri pottunt diseordiarum hae tinml- 
tatum. At in infantet, qui modo in lu- 
eem vitamque humanam venere, ne ca~ 
lumnia quidem quoddieathabet,utplane 
innocentet. (Pag. 795 d.) Josephns 
Antiqua Historia libro ix. de Mana- 
emo t (cap. 11.) firi&e vtririo>v (peiMpevos, 
top6rirrot \nrepp^o\t\v ov KaTaXeiirtov 
ovtY dypiortrrot. a ydp ov&k twv d\- 
\o<pv\tov Ttvds <rvyyvtotrrdv ipadrjvat 
yevopevovt viroxetpiovt, Tavra Tobt 
bfiotpCXovs oth-tot elpyderaTo* Ncinfan- 



tibus quidempartxnsnxkUfscUrdiquum 
ad crudelitatem, aut /eritatem potiut. 
Qu4t enim v eniam non merebantur t si 
in extemos beUo victos utentedUa, ea 
ficit tn popularet suos. [ Auoior heie 
tacite legit yersn 4 ipaOfjvat pro iiaOrj- 
vat, quod erat in Editione Gener. et 
mntatnm ett in itaOelvai ex M8S. in 
EdU. Hudtou. Cap. xi. g 1. J. B.] 
Idem Josephns Judam MaocahsBnm nar- 
rat Boara et Ephrone captis, mterfe- 
ciase trav t6 dfipev xal pjixetrOai ivvd- 
fievov quicquid viriUt texut et pugmm 
idoneum eraU [Ant. Jud. Lib. xn. cap. 
8. § 5. divis. Hudson. nbi tamen hoe tan- 
tnm legitnr : Kal irav Btrov &j>p*v ** i 9 
avrtj KTeivat ficc. J. B.] Et alibi pce- 
nam, qnam Alexander Thracidas dictos 
de JndaBornm pneris etmnlieribna anm* 
serat, Tocat Mp dvOptoirov ditcvv, ulti- 



Children are excuted by their age, women by their tex, as Seneca says, 
in the books in which he writes, angrily, Againtt Anger. Ood himself, 
even when peace had been offered and refused, directed that women 
and infants were to be spared, except in a few cases, in which the 
war wa8 the war of Qod, not of men, and was so called. And when 
he directed the Midianitish women to be slain for their crime, he 
excepted the yirgins. And when he had threatened Ninereh with 
destruction, he was moved to change his purpose, (Jonah iv. 11») bj 
the consideration that there were so many persons who could not dis- 
tinguish right from wrong. So Seneca and Lucan speak of cbildren. 
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quibus ille nullum jus tribuit in homine?, quod non ad homi. 
num salutem ac societatem oonseryandam esset necessarium ? 

2 Accedit primum de pueris judicium eorum populorum vjct <&***■« 
ac temporum, quibus fas mazime valuit. Arma habemvs (ait 
apud Livium Camillus) non adversus eam cetatem, cui etiam, lh>. ▼. tj. 
captis urbibus, pardtur, sed adversus armatos. Addit hoc 
esse inter belli iura, naturalia scilicet. Plutarchus de eadem va. camu. 

p. 134. 

re agens : sunt, inquit, apud bonos etiam belli qucsdam leges. 
Ubi nota illud apud bonos, ut hoc jus ab eo, quod in moribus 
et impunitate positum est, discrimines. Sic Florus negat aliter lid. i. 
•fieri potuisse salva integritate. Apud Livium alio loco est: Lib.»w.«L 
a qua cetate etiam hostes irati abstinerent. Et alibi : usque lu>. xsviu. 
ad infantium ccedem ira crudelis pervenit. 

3 Quod autem in pueris rationis usum non adeptis semper, 
id in feminis plerumque obtinet, id est, nisi aliquid peculiari- 



20. 



onem ultra kominum morem. (Antiq. 
Jud. xin. oap. 14. § 2.) Agathias libro 
III. iiretoij d* ofiun oi>x ocriov Kal etv 
aiiTa iij *rd veoyvd fipe<pri xal Ttiv to?v 
yovevcri t*t o\fir)fiivmv oviiv itrtCTa- 
fieva nrapoivelv ovrto xal d<puf}p[£eiv t 
oSkovv airroTt ov&k dfoivl tovto ijfidp- 
Tncrav quandoquidem vero pium non 
erai in reeens natot infantet paiernorum 
Jaeinorum inteios ita t<nire atque insa- 
nire, ideo hac ipeie non impune abiere. 
(Lib. iv. oap. 6.) Nicetas, aut qui his- 
toriam ejus produxit ad tempora Hen- 
rid regis, de Scythis agens, qui Athi- 
ram ceperant: d\X* ovde Ta iticopa<rrl- 
iia tS>v vatiwv tov Ka\ov i<f>dvn aW- 
Tepa, dW* dtreOepioQn koI Tavra KaTa 
y\6n,v «ral cbrOo* ei/ftdpavTOV, vtr6 twv 
i\e<p dva\t*T<*v ixeivuv dvtpwv, xal 
fin&apw? eld^Ttov «« diucel tijv <f>vaiv 
Kal 0eofi6v dOeret t6v dvQpwvivov, 6 



trepatTipta Ttfa vticn? Kal tov ic/oaretv 
twv ivavriwv Ovfiw xpcofievov* ne in- 
fantet quidem laetenUt adhue mali ex- 
torietfuere, ted et hi velut in herba de- 
metti sunty aut velut fios emareuere, 
faeto hominum mitericordia intactorum, 
neque tcientiam injuriam ab eofieri na- 
tur<t hacfat hominum violari, qui ultra, 
quam ut hottetvineataut tubigat, extendit 
iratn. (In Balduin. cap. 0.) Adde qu» 
Beda habet libro n. cap. 20. de Care- 
Yollce feritate: et Helvetiorum bonam 
legem apud Simlerum, (Lib. n. pag.802 
Edit. Elzevir.) et Elisabethe regin® 
pia mandata apud Camdenum in anno 
cloloxcvi. 

3 Locus Flori ita sese habet : Ve- 
rum tciebat victoriam, qua, tatvafide, 
et inteqra dignitate, pareretur. Lib. L, 
cap. 12. J. JB. 



And if God did and directed thus, the Giver and Lord of life, what 
ahould men do, to whom he has given no authority over men, except 
what is necessary to preserve the safety and society of mon? 

2 With regard to Children, we are supported by the judgment of 
the most moral times and peoples. 6o Camillus, in Livy ; Plutarch, 
who says there are, among good tnen, eertain laws of war : where note 
apud bonos, among good men, that you may distinguish those laws 
from the customary rights of war, which only mean impunity. So 
Florus: and Livy again. 

3 Tho rule of mercy which obtains always in infants, obtains mostly 



»* 
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tcr vindicandum admiserint, aut virilia officia et ips® usurpent. 
suv.L6.s3. Est enim, ut Statius loquitur, sexus rudis insciusque ferru 
Neroni hostem vocanti Octaviam in tragoedia reponit praefectus 
(vers. 864) : 

*Femina hoc nomen capit? 

Lib. it. u. Alexander apud Curtium : eum captivis etfeminis gerere beU 
lum non soleo : armatus sit oportet, quem oderim. Gryphus 

Lib.xxxix.3. apud Justinum : a nullo unquam majorum suorum inter tot 
domestica et extema bella post victoriam in feminas sawir 
tum, quas sexus ipse et periculis beUorum et sanritice victorum 
eximat. Apud Tacitum alius : neque adversus feminas, 4 sed 
palam adversus armatos bellum se tractare. 

Lib. ix. 2. 4 Valerius Maximus Munatii Flaoci in infantes et feminas 

efferatam vocat crudelitatem, et auditu etiam intolerabilem. 

Lib.xui.67. Apud Diodorum Carthaginienses Selinunte narrantur interfe* 
cisse senes, feminas, infantes, ovoefiiav avfnrdOeiay XafifSdvov- 

Ln>. ziv. 54. tc?, sine humanitatis affectu. Et alibi hoc ipsum w/uLortp-a 

pan. Theod. crudelitatem Yocat. Latinus Pacatus de feminis : sexus, cui 

^ Qfk 

Thti>. v. 258. bella parcunt. Simile Papinii de senibus pronuntiatum : 

Nullia violabilis armis 
Turba sencs. 

7 Femina hoc nomen capit?] Ideo * Collegio propheiarum] Hyrcann* 

Tncca et Varue delendos censuere in Hierotolyma obsideni yictimas ad tem- 

flecunda ^Eneide rersus, ubi deliberat plnm misit, narrantibuB Hebneia. Sic 

JEneas, an Helenam occidat. [ A Yersu et Gotthi laudantur Procopio Gotihico* 

567. ad 588.] rum n. (cap. 4) qni sacerdotibiu Petri 

4 Est apnd Tacitttm : feminas gra- etPanlieztraBomam pepercerunt. Vide 

vidas. Annal. Lib. i. cap. 50. n. 4. additamentum Caroli Magni ad legem 

J. B. Baioariorum, (nom. 2) et legemLango** 



in Women, (ozcept they havo incurred punishmentby some special act, 
or assumed masculine offices). For the sex is unfl t for arms : Does 
enemy apply to womenf is asked in the tragedy. So Alezander in 
CurtiuB ; Gryphus in Justin ; and another in Tacitus, neque advenus 
feminas: [but it is feminas gravidds in the passage. J. B.] 

4 Valerius speaks of the sayage cruelty of Munatius Flaccus to 
womon and children, intolerable to hear of. So the Carthaginians 
aro said to have put to death old men, womon, children, without feel- 
ing. This is cruelty. So Pacatus and Papinius. 

X. 1 Tho samo rule is to be laid down generally, for Men whose 
kind of life is repugnant to arms. Slaughter of men armed and resist- 
ing is the law of war, says Livy ; that is, by Natural Law. So Josephus 
says, that it is rcasonable that thoy who hare takon arms should bo 
punhhcd in battle, but that Non-combatants are not to be hurt. So 
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X. 1 Idem statucndura universaliter de maribus, quorum vict.ci.iow. 
vitsB genus ab armis abhorret. Jure belli in armatos repug- 
nantesque ccedes, ut ait Livius, id est, eo jure quod natur® Lib. xxvm. 
congruit. Sic Josephus aequum ait, ut in pugna poenas dent, Antxii.3. 
qui arma ceperunt, insontibus non nocendum. Camillus Veiis lw.t.si. 
expugnatis edixit, ut ab inermi abstineretur. In hac classo 
primum ponendi sunt hi, qui sacra curant : nam ut hi ab armis 
abstinerent mos ab antiquo fuit gentium omnium : atque ideo 
vicisaim yi in illos temperabatur. Sic Fhilisthaei hostes Ju- 
dseorum non nocebant s collegio prophetarum, quod erat Gabae, 
ut videre est 1 Sam. x. 5 et 10. Et sic ad alium locum, ubi 
simile erat collegium tanquam sepositum ab omni armorum , 
injuria, cum Samuele confugit David, 1 Sam. xix. 18. Creten- 
ses, narrat Plutarchus, cum bellis intestinis colliderentur, om- g^J'^ r 21 - 
nem noxam abstinuisse *a sacerdotibus, et iis, quos humandis 
mortuis prsepositos KaraKauras vocabant. IIuc et proverbium 
illud Grecum pertinet, ovSe irvp<p6pos virc\cl<pOq. b Notat 
Strabo, olim cum tota Groecia armis ferveret, Eleos, utpote J^ • tUI - p- 
Jovi sacros, et eorum hospites in alta pace vixisse. 

2 Sacerdotibus merito hac in parte aequantur, qui vite 
genus simile elegerunt, ut monachi et conversi, id est, poe- 

bardieam lib. i. tit. xiv. 14. excerptU PeiretcianU. (Pog. 225.) Pari 

* A sactrdotibus] Servius ad vn. modo et qui ud Olympia, Pythia, Nemea, 

JEneidot : nam eam defendebat a bello, Iathmia certatum ibant, habebant belli 

ti non atat, taitem religio tacerdotU. tempore d<r<t>d\ctav xal ddeiav, tutelam 

[Agituribi tantum de immunitato Sa- ac tecuritatem. Docent Thucvdides % 

cerdotum a militia. J. B.] libro v. et vin. et Plutarchua Arato. 

b Notat Strabo] Et Poljbius libro (pag. 1040 b.) 
it. (cap. 73) et Diodorus Siculus in 



Camillus, in storming Veii, directed the unarmcd to bo let alono. 

In thi8 class, first we must place Thoso who perform sacred offices. 
For that theso ahstain from arms, is an ancicnt custom of all nations ; 
and in old time, thcy were not molested. So tho Philistincs did not 
hurt the school of the prophets (1 Sam. x. 5 and 10) at Gaba, whcro 
thcy had a garrison. And so (1 Sam. xix. 18) David and Samuel took 
refuge at Naioth, where thore was also a school of the prophets. 
Plutarch rolates that the Grotans, in their intcstine wars, abstained 
from injuring the pricsts, and tho buriors of tho doad. Henco the 
Greek proverb, not even the pyre-lighter was left, whcn all wcre killod. 
Strabo notcs that in ancient times, whcn all Orcoco was in disturbanco 
with arms, the Eloans, as sacrcd to Jupitor, and thoy who wcre undor 
their hospitality, lived in profound pcace. 

2 Along with Pricsts, aro proporly rankcd in this mattor, all who 
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nitentes, quibus proindo asque ut sacerdotibus parci yolnnt 
ctdeimva caaioneB naturalem ©quitatem secutL Addas his merito eoa, 

etpaee. * 

qui stadiis literarum honestis et humano generi utilibus ope- 
ram navant. 

XI. Deinde agricolas, quos et canones adscribunt Diodo- 

Bibin x. ros Siculus de Indis eum laude refert: afi^porepot yap o\ 

woke/mouvTes aWtjXou? /ler awoKTsivovctv iv Tais fiayaiSy 

tovs $e wepl Tfjv yewpyiav ovtos ewatv dfiXafieis, oJy koivou? 

ovras awavrwv eiepyeTaf in prmliis quidem hostes aiii 

alios interficiunt : at agricolas relinquunt intaetos, tanquam 

in commune utiles. De antiquis Corinthiis et Megarensibus 

ougtovm. Plutarchus : tovs yewpyovvraf ouSeU tjSiicet to wapawav* 

xm.decyr( nemo agricola8 uUo afficiebat malo. Et Cjrus regi Assyri- 

l u> orum nuntiari jussit : oti eTotfios eirj eqv toi/j epya^oftevovs 

Ttjv yijv, xai fxrj aSucelv* paratum se eos 9 qui agros colerent, 

v*»^ iUcesos indemnesque sinere. De Belisario Suidas : eis oe tov* 

Bx Proeop*. 

De BtUmOoOkm 

ULL c Necettitat perimat] Gratianuspo- tacerdot dixii non ette regium jam cap- 

■uit deprimaU Plutarchus MarctUo : tat occidere. Narrat Procopiua PertU 

'Evafuvtivca^ xal IJeXoirtdai ov&iva corum i. (cap. 7) qui et Perticorum it . 

vtvror* KpaTqaavre* driKTtivav, oteh dicit: rd tftpflaiveiv toU rjX.toK^oiv 

ir6\ei* ^vHpa^odicravro' Xiyovrat it ob% Scriov* tawire in captot pietaii ad- 

Qnfidioi firjde 'Opxofievtovt &v obWa vertatur. (Cap. 9.) Apud eundem egre- 

/itrax^p^aerBat irap6vTtav tKeivmv. gia est oratio Beliaarii ad militei capta 

Epaminondat ei Peiopidat nec quen- Neapoli, Gottk. i. (cap. 9.) Imperator 

quam interfecere poti victoriam, nee Alexhu apud Anoam Comnenam, sna- 

ehiiatet in tervUutem redegerunt : cre- denti ocddere Scythas captiros : k&v 

dunturque non faeturi fuitte Thebani, 2«v0<u, d\\d irdvrtw dvBptvwot. k&v 



qucnifccere in Orchomeniot, ti illi adfu- eydpou dW i\iovs J£iot" 

ittent. (Pag. 316.) Secutna hoc Mar- Scytha, hominet tamen tunt : etiamti 

cellua captifl Syracuais, ut ibidem ait hottet, miseratione tamen digni. (Lib. 

Plutarchus. Vide enndem Plutarchum yiii. c. 4.) Gregoras Hbro yi. (pag. 92.) 

in Catone Uticenti. (pag. 787 c, d.) <rd ydp iv tro\ifnp Kal udxv yivo/teva 

Cabada Pertarum regi, eum Amida vi oxoia tror* av $, ovyy vaifinv *x«* x» 

eepittet, multaque cojdet fieret, tenex nreicpaxoTi, treptoTaTovuivov totctov 



hare chosen a similar course of lifo, as Monks, and Novices, that is, 
Penitents ; and these, the Canons direct, are to be spared, as well as 
priests ; following, in this, natural equity. Add to these, Those who 
gire their labour to honourable literary studies, useful to mankind. 

XI. Next add Husbandmen, whom also the Canons include. Dio- 
dorus, praising the Indians, says that in their wars, the warriors fight, 
but thoy loavo the cultivators unmolosted, as the common benefactors 
of both sides. So Plutarch, of the old Corinthians and Megareans. 
So Cyrus proposed to the king of Assyria. So Belisarius acted, as 
Suidas says. 
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aypoiicov? ToaavTti (pciool tc kcli irpovota ixpv T °9 &gtg 
(SiacrOijvai fiev avTwv ovoeua irwiroTe crTpaTijyovvTo? BeXi- 
aapwv t€tv^tjkov' agricolis ita parcebat, ae tantam pro 
illis curam gerebat, ut eo duce nulli unquam eorum vis 
illata fuerit. 

XII» Addit canon mercatores, quod non tantum de his, 
qui temporariam in hostico moram agitant, intelligendum est, 
eed et de subditis perpetuis: nam et horum vita ab armis 
aliena est : ac sub hoo nomine continentur simul alii opifices 
et artifioes, quorum qusstus pacem amat, non bellum. 

XIII. 1 Ut ad eos yeniamus, qui arma gesserunt, jam 
ante retulimus dictum Pyrrhi apud Senecam, qui yetari Bosg^wji- 
ait pudore, id est, aequi respectu, ne capto vitam adimamus. 
Similem Alezandri sententiam attulimus, qu© cum feminis Jjy* ' ,0 - 
conjungit captivos. Accedat illud Augustini : hostem pugnan- jjyj«S£ 
tem e neces8itaa perimat 9 non voluntas. Sicut bellanti et 



\oyi*fiov, Ktd *rijt X 9t P&* olovel fiedv- 
ovotiVy koI \6yov ovk ix * 07 !* X Cf /° a " 
ymy6v Kal vpvravtv rwv irpaTTOfiivatv' 
rij? 6" dKftijv tuv ietvCav travaafitvijv, 
xal xaipdv n&ti Trj* icpoaipicreto* el\i\- 
<pvia? fierd <mi6/iifv rtv6* xal Kpfaetov, 
Tac tmv irpd^emv dpxd* tcape\i<xOat. 
ttj x tl PU lutyfinpiav yveifAns Karrcyopel 
tov irpdj^avTOX, et t» fttj Kard r6 ncpotr- 
tjkov yivotTo' quat in pretliit aetugue 
belli fiunt : ea, qualiacunque eunt, fa- 
cienti veniam impetrant, ideo quod tali 
tempore obeidetur animue ebria manu 
rationemque non habente ducem ae prat- 
sidem actionum. At, ubi periculit tuue 
abeceeeit vigor, ubi tempue cuncta exa- 
nunandi ac judicandi accepit liber ani- 
mut, agendi imperium manui tradere, 



pravum hominit propotitum indicat, 
ti quid indecorum evenerit. Adde ejus- 
dem Gregone locam alterum, qnem in 
his notis posnimas ad finem capiti» rii. 
libri hujufl, et de more laudabili Po- 
lonornm Chalcocondylam lib. y. Jn- 
lianna laudatione aecnnda Constantii, 
snb cnjns persona bonnm principem de- 
scribit : Kparriaav ie fierd rStv otc\u>v 
eravcre t6 £i<f>oe t£>v tc6vwv, fiiaafia 
xpivmv t6v ovk dfAvvofievov in Krelveiv 
xaldvatpetv' armit victor finem impo- 
tuit gladii operibut, nefat exittimant, 
homini non ultra te defendenti vitam 
adimere. [Legendum, in isto postremo 
loco, non t6 %i<po? rwv nc6vwv, sed t6 
£i<po* <povtov 9 ut habet Editio Illustris 
Spanhemii, Orat. n. pag. 86 c. J. B.] 



XII. The Canon adds Mcrchants, which is to be understood, 
not only of those who make a tomporary residence in the hostile 
country,but alflo of permanent subjects. For thcir life also is foreign 
to anns. And under this name are included Artisans, and Workmen, 
whose gain requires peace, not war. 

XIII. 1 To come to thoso who havo borne arms, we have already 
quoted the speech of Pyrrhus in Seneca, who says that we are pre- 
vented, pudore, by dccency, from putting a captive to death. We 
adducod a similar opinion cxpressod by Alexander, who conjoins cap- 
tives with womcn. Wo may add Augustine, Xenophon, Diodorus 
Siculus. 
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resistenti violentia redditur, ita victo vel capto misericordia 
jam debetur, maxime in quo pacis perturbatio non timetur. 

c*p. l 1 21. Xenopbon de Agesilao : irpoijyopeve toIs aTpaTtwTais tov* 
d\i<TKOfjLevov$ iirj w$ dSUovs TifiaypelaOai, a\\' w? avOpwirovs 
ovras <j)v\aaaeW monuit milites, ut captos non tanquam 
sontes punirent, sed tanquam homines custodirent* Apud 

Lib.iM.24. Diodorum Siculum est: iravTes avareivovTai fiev irpos tovs 
dvriTaTTOfievovs, €ikov<jl oe to?j viroirewrwKoaC omnes 
(GrsBci) opponunt se repugnantibus, parcunt jam subactis. 

Lib. xvii. ix Eodem judice Macedones, qui sub Alexandro, iriKporepov rj 
iroXefxiKvorepov 7r poaecpepovro to?s Qrjfiaiois, acerbius ege- 
rant cum Thebanis quam belli fas ferebat. 

cap. 98. 2 Sallustius historia Jugurthina, cum puberes post dedi- 

tionem interfectos narrasset, factum ait contra jus belli : quod 
interpretare, contra ®qui naturam et morem mitius viventiuin. 

Lib. r.a Apud Lactaniium est : parcitur victis, et est locus inter arma 

Hutir.aoi clementice. Laudat Tacitus Primum Antonium et Varum 
Flavianos duces, quod in neminem ultra aciem sseviissent. 

DepaceOraL AristideS : dvdpwv ydp €OTl Kaff VfXCL$ Tf)V (bvCTlV, TOl}? fl€V 
H.p.bOc t /j / / ~ • V n .. % iv • r 

Tom. ii. avueoTtjKOTas Karetpyeiv toij 07rAOi$* toi/j o vwoireaovras 
t]7ri(t)$ fieTa^etpl^eaOac hominum est nostri ingenii, resistentes 
armis coercere, prostratos tractare leniter. 

2Ay.Ti.22. De captivis propheta Elisaeus regem Samari® sic alloqui- 
tur : an quos captivos abduceres, gladio tuo et arcu tuo eos 

t. 9H. tnterimeres f apud Euripidem in Heraclidis quarenti nuntio, 

Hostem perimere vestra lex ergo votat? 

4 Captivxs pareere] Capitolinus M. anda deditio] Romani Persis, qnl in 

Antonino : trquitatem eiiam cirea cap- arce Petre erant, apnd Procopinm, 

tos hostes eustodivit. (Cap. 24.) Gotth. iv. »« tj/icte vua? y* xal (vyo- 

* Vitam satvam paeiscentium, sive in uaxouirra? oltcTcipou*», tcai QavaTtmw- 

pnclio, sive in obsidione, non repudi- toov <p«i66ueda f nal trpdt t6v filow 



2 When Sallust says, that all tho men wcre slain after the sur- 
render, ho adds, contrary to the Laws of War : that is, contrary to the 
manner of humano nations. So Lactantius. So Tacitus of Antonius 
and Varus. So Aristides. 

Elisha the prophct says to tho king of Samaria, 2 Kings vi. 22 : 
Wouldat thou tmite those whom thou hast taken captive with ihy 
sword and with thy bow t So in Euripides. So the Byzantines and 
Chalcedonians are Baid to have dono acts of extraordinary cruelty, ia 
killing captivcs. And to spare captives, is a common law. So Seneca, 
already quotod. And when a goneral, cmharrasscd hy the numbcr of 
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Respondet chorus, 

Quem Mars reliquit prcelio superstitem. 
Ibidexn Eurystheus captivus : ▼• 1011. 

Qu» me necabunt, non erunt purse manus. 
Apud Diodorum Siculum Byzantii et Chalcedonii, quod capti-ub.zii.88. 
tos satis multos interfecissent, hoc elogio notantur : eireTeXtiaav 
7rpd£eis w/xorriTi Siafepovaas' perpetrarunt fadnora eximioe 
crudelitatis. Idem alibi d captivis parcere vocat rd Koivdub.*m.s&, 
vofitfjLa, jus cammune : qui aliter agunt, eos ait extra contro- 
versiam peccare. Parcere captivis jubet boni et arqui natura, 
ut in philosophicis scriptis dicentem Senecam non diu est cum i>ta**.\. 
audivimus. Et laudari in historiis eos videmus, qui cum nimia 
captivorum multitudo oneri aut periculo esse posset, dimittere 
omnes quam occidere maluerunt 

XIV. 1 Easdem ob causas e vitam salvam paciscentium, 
sive in prselio, sive in obsidione, non repudianda deditio. Ideo 
Arrianus in deditos editam a Thebanis stragem, ait fuisse non n* Exj*d. 
GrcDci moris, ov% 'EXXjji/ikjJi/ a<pay/]v. Ac similiter Thucydi- 
des libro III. eKovras T€ eXajSere, xal xeipas irpoia^ofxevov^* Cap- «•• 
o oe vofios tois 'EWtjat m 1 ) KTeivetv tovtovs' volentes nos et 
manus tendentes accepistis in potestatem. Mos autem Grc&- 
corum est, tales non interficere. Et apud Diodorum Siculum 
Syracusani senatores : ovoXeiv tov 'iKertjv, afyov Tf/s fieyaXo- bm. xi. w. 
\l/vxlas, magno animo dignum est supplici parcere. Sopater: 
vo/jlos eaTi tovs J/ceras aw^eiv ev to«s 7roXe/uois* moris est y in 
bellis servare supplices. 

2 In obsessis oppidis observatum a llomanis, antequam 
murum aries percussisset. Caesar Aduaticis denuntiat, se l^h.^^. 

iv&taOpvirrofievov* *re tcal f}\aK*vovTa* et vilam deiicate fastidientes servare, ut 

eXeelv d^tovfiev, »s 'Pco/uatot? Xpurrt- decet Christianos et Romani imperii 

avotff voftoc* not vero vestrum misere- cives. (Cap. 12. Hist. Miscell.) Vide 

murjugum cervice jactantium, mortem- Serranum in rebus Francisci I. et Hen- 

gue concupiscentibus parcere volumus, rici II. 



his captives, dismisses them, ho is praised in history. 

XIV. 1 Hence surrender on condition of life is accepted, hoth in 
a battle and in a siege. Honce Arrian says that the slaughter of the 
Thebans, who had surrendered, was an un-Greek massacre. So Thu- 
cydides, You received us, holding out our hands as surrendering : to kill 
such is not the Greek custom. So tho Syracusans in Diodorus ; aud 
Sopater. 

2 In besieging towns, tfee Rpmans did this, before the battoring- 
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eorum civitatem conservaturum, si priusquam aries murum 
attigisset, se dedidissent : qui moe nunc quoque obtinet in locis 
infirmis, antequam machinae igniari» explodantur; in munitio- 
Qtne. l n. ribus, antequam in moenia impetus fiat. At Cioero non tam 
quid fiat, quam quid natura requum sit respiciens» sic ea de re 
pronuntiat : et cum iis f quos vi deviceris, consulendum est 9 
tum ii qui armis positis ad Imperatarum fidem confugiunt, 
quamvis murum aries percusserit, recipiendi. Notant He- 
brai interpretes majoribus suis in more fuisse, 6 ut quam 
oppugnarent urbem, eam non cingerent corona, sed f partem 
liberam relinquerent effugere volentibus, quo minori sanguine 
res transiret. 

XV. Eadem aquitas jubet parci his, qui sine conditio- 

nibus se victori permittunt, aut supplices fiunt. Trucidare 

An%.xu.n. deditos, scevum, censente Tacito. Sallustius gimiliter de 

«•» **" Campsanis» qui se Mario dediderant, cum puberes interfectos 

narrasset, addit facinus fuisse contra jus belU 9 naturale scilicet 

orot^it Idem alibi: non armatos neque inprcdio bellijure, sed postea 

5v2U.*i. eupplices interfectos. Et Livio, ut jam diximus, jure beUi 

ub. xxtul t - n armatos repugnantesque ccsdes : et alibi : qui deditis con- 

Lib.xiii.2i. t ra j us acfas bellum intulisset. Imo etin hoc laborandum, 

ut potius metu ad deditionem cogantur, quam ut interficiantur. 

pij^foAmt Laudatur id in Bruto, qui adversarios ovk etacrew efi(5ake?v 9 

• Vide Sildbititii, De Jure Nat. et t Partem liberam reHnquerent qffk- 

OenL Juxia discipL Bebraor. Ltb. v. gtr* voUnHbut] Sio 8ripio ASmiliaoiis, 
cap. 15. J. B. cam Carthaginem ererfiiraB enet, edix- 



ram had struck the walls. So Ccesar announcee to the Aduatici. And 
thifl rule holds at the present day for weak places, before the fire of 
artillery begins; in strong placee, before a storm is ordered. Oicero, 
looking at equity, says, those who surrender are to be receired, even 
if the ram have struck the wall. The Hebrew commentators note 
that their countrymen, in their sieges, were wont not to carry the 
works quite round the city, but to leave an opening for escape, to 
avoid the shedding of blood. 

XY. The same equity commands us to spare those who surrender 
unconditionally, or ask their lives. To inauacre thote who twrrtnder, 
u savage, says Tacitus. So Sallust of Marius; and Livy. 

And pains are to be taken to make them rather surrender through 
fear, than be slain. Brutus ig praised that he ordered his adver- 
iarie8 to be turned in flank, not charged in front, as being soon hia 
own. 

XVL 1 Exceptions, by no mesns just, to these precepts of equity 
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dWa irepiiinrevGev, (pelceaOai neXevcov, ws fierd fiucpov iSiwv 
eaofxevwv' non passus est impetu oppugnari, sed equitatu 
circumdtdit : parcijubens ut mox suisfuturis. 

XVI. 1 Adversus hsec sequitatis ac juris naturalis pras- 
cepta exceptiones adferri solent minime justsd, nempe, si talio 
exigatur, si terrore opus sit, si pertinacius restitum sit. Atqui 
hsec non sufficere ad justam casdem facile intelliget, qui eorum 
meminerit, quse de justis occidendi causis supra sunt prodita. 
A captiyis et deditis aut dedere se cupientibus periculum non vide viet <u 

* • • iurebelli 

est: ut ergo juste occidantur, oportet crimen antecedat, et *«■*«• 
quidem tale, quod aequus judex morte vindicandum censereL 
Atque ita videmus interdum in captos aut doditos sjBvitum, 
aut deditionem sub vit» pacto non acceptam, si qui de injus- 
titia belli convicti, tamen in armis perstitissent ; si immanibus 
convitiis famam hostis lacerassent; si fidem violassent, aut 
aliud gentium jus, ut legatorum ; si transfug» essent 

2 At talionem natura non admittit, nisi in ipsos qui de- 
liquerunt: neque sufficit quod hostium unum quasi corpus 
fictione quadam intelligatur, ut ex iis potest intelligi, quse de 
poenarum communicatione supra a nobis tractata sunt. Apud J^ il - * K 
Aristidem legimus : irws ovk aroirov Karrjyopeiv fiev icai Ac- ^Jg**» "• 
yeiv cJy OfjLapT^fiara cvfx^airj, fii/meiaOai $ d^iovv cJs dpOcos ^ 010, "• 
e^ovra; nonne absurdum 9 ea quce accuses et prave facta 

it : fugertnty qui vellent. Polybios. [N1- reor ut memoria Auctorem nostrum fe- 
hil tale reperio apud Poltbium ; et re- fellerit J. B.] 



and natural justice are often alleged: — Retallation: — the necessity of 
Btriking terror: — the obstinacy of the resistance. It is easily soen 
that these are insufficient arguments. There is no danger from cap- 
tives or persons wiliing to Burronder ; and therefore, to justify put- 
ting them to death, thore should be antecedent crime, of a capital 
amount. And whon this can be urged, surrender on condition of 
lifo is sometimes not accepted ; or they are put to death after sur- 
render : for instance, those who, though conrinced of the injustice of 
the war, remained in arms ; or attacked the roputation of their ene- 
mies with monstrous calumnies; or yiolated faith; or other laws, 
such as the rights of legation ; or were deserters. 

2 But 08 to Rotaliation, nature does not allow it, except against 
the offender hiraself. Kor is it sufficient, that the enemy is, by a sort 
of fiction, conceired as forming ono body ; as appeara from what we 
bave said above of the punishment of acccssories. Aristides speaks 
of blaming what othen do t and yet imUating it. Plutarch accuses 
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dicas, tanquam recta velle imitari ? Accusat Syracusanos 
piut Tim. hoc nomine Plutarchus, quod Hiceto uxores ac liberos occide- 
Wp. rint, ideo tantum, quod Hicetas Dionis uxorem, sororem et 

filium interfecisset. 

3 Utilitas etiam, quse ex terrore in posterum speratur, ad 
jus dandum casdis non pertinet ; sed, si subsit jus, potest inter 
causas esse, ob quas jus non remittatur. 

4 Obstinatius autem studium in suas partes, si modo causa 
earum non sit omnino inhonesta, supplicium non meretur, ut 

Lib. l gouk apud Proeopium disserunt Neapolitani : aut, si qua ejus pcena 
est, non debet ad mortem pervenire : neque enim id statueret 

poipam. ir. saquus judex. Alexander, cum in oppido quodam, quod acrius 
restiterat, puberes omnes jussisset interfici, visus est Indis 
bellare latronum more, eamque famam reveritus rex victoria 
clementius uti coepit. Melius idem Milesiis quibusdam parci 
voluit, oti yevvcuoi re xal ttuttoi avrip €<j>aivovro, quod eos 

De ExpeA. videret genero808 ac suis fidos esse, quse Arriani verba sunt 
Phyto Reginorum prsetor, cum ob pertinacius defensam urbem 
a Dionysio ad cruciatus et mortem raperetur, exclamavit, eo 
quod urbem noluisset prodere, supplicio se affici, cujus ultionem 

Si l nlt L ^ eus b rev * esset exacturus. Diodorus Siculus pcenas has 
iniquas, €kvo/ulov$ Tifxwpias vocat. Valde mihi placet votum 

phars. y\\. quod est apud Lucanum : 

318. et tOiq. ^ r 

Videtur heic excidisse tox civitatis, quum] Cradele hoc risum sseculis pos- 

aut similU. Adcurate enim loquendo, terioribus notat ad x. JEneidos Servius 

non regio, sed civitas, aut societas, dici (ad vera. 519.) 

potest eonrtare ex humano genere. J.B. k Turbapeccantum\ Quicquidmuttis 

r Facinusque anitno versabat tiu- peccatur, inultum est. Scholiastes Ju- 



the Syracusans on this ground, as having put to death the wives 
and children of Hicetas, because he had killed the wife, sister, and son 
of Dion. 

3 The advantage which is ezpected by Btriking terror, cannot give 
a right to kill men : but if we have a right, it may be a reaaon for 
not remitting it. 

4 An obstinate adherence to one's own party, if their cause be not 
indecently bad, does not deserve punishment : [so in Procopius :] or at 
least, not a punishment extending to death ; for no impartial judge 
would bo decide. When Alezander ordered the men to be put to 
death, in a town which had resisted obstinately, the Indians thought 
him a ruffian ; and he, in fear of such a reputation, afterwards used 
his victory more temperately. To the Milesians he was more geno- 
rous, Bparing them for their fidelity to their friends. When Phyto the 
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dicas, tanquam recta velle imitari ? Accusat Syracusanos 
hoc nomine Plutarchus, quod Hiceto uxores ac liberos occide- 
rint, ideo tantum, quod Hicetas Dionis uxorem, sororem et 
filium interfecisset. 

3 Utilitas etiam, qu® ex terrore in posterum speratur, ad 
jus dandum csedis non pertinet; sed, si subsit jus, potest inter 
causas esse, ob quas jus non remittatur. 

4 Obstinatius autem studium in suas partes, si modo causa 
earum non sit omnino inhonesta, supplicium non meretur, ut 
apud Procopium disserunt Neapolitani : aut, si qua ejus poena 
est, non debet ad mortem perrenire : neque enim id statueret 
aequus judex. Alexander, cum in oppido quodam, quod acrius 
restiterat, puberes omnes jussisset interfici, visus est Indis 
bellare latronum more, eamque famam reveritus rex viotoria 
clementius uti coepit. Melius idem Milesiis quibusdam parci 
voluit, oti yevvatoi re xal ttuttoi avrip €<j>aivovro, quod eo* 
videret generosos ac suis fidos esse, quse Arriani verba sunt. 
Phyto Reginorum praetor, cum ob pertinacius defensam urbem 
a Dionysio ad cruciatus et mortem raperetur, exclamavit, eo 
quod urbem noluisset prodere, supplicio se affici, cujus ultionem 
Deus brevi esset exacturus. Diodorus Siculus pcenas haa 
iniquas, €kvo/ulov$ Tifxcopias vocat. Valde mihi placet votum 
quod est apud Lucanum : 



Videtar heic excidisse toz civitatis, 
aut similis. Adcnrate enim loquendo, 
non rtgio> sed civitas, aut societas, dici 
potest constare ex humano generc. J. B. 

ff Facinusque animo versabat ini- 



quum] Crudele hoc Tisnm sseculU pos- 
terioribns notat ad x. JEneido* Serrins 
(ad yera. 519.) 

k Turbapcccantum\ QuicquidmuUis 
peceatur, inuHum est. Scholiastea Ju- 



the Syracusans on this ground, as having put to death the wives 
and children of Hicetas, because he had killod the wife, eister, and Bon 
of Dion. 

3 The adrantage which is ezpected by striking terror, cannot gire 
a right to kill men : but if we hare a right, it may he a reason for 
not remitting it. 

4 An obstinate adherence to one's own party, if their cause be not 
indecently bad, does not deserve punishment : [bo in Procopius :] or at 
least, not a punishment extending to death ; for no impartial judge 
would 80 decide. When Alexander ordered the men to be put to 
death, in a town which had resisted obstinately, the Indians thought 
him a ruffian ; and he, in fear of such a reputation, afterwards used 
his victory more temperately. To the Milesians he was more geno- 
rous, Bparing them for their fidelity to their friends. When Phyto the 
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Vincat, quicunque necesso 
Non putat in victos srovum distringere fernim, 
Quique buoa cires, quod signa adrersa tulerunt, 
Non credit fecisse nefas. 

Dum tamen civium nomine intelligamus non hujua aut illius 
regionis, sed communis illius 6 ex humano genere constantis 
cives. 

5 Multo vero minus caadem justam facit dolor ex accepta 
clade, sicut Achillem, J£neam, Alexandrum amicis suis san- 
guine captorum aut se dedentium parentasse legimus. Itaque 
lloraerus merito illud accinit : maa. xx\\\. 

84, 176. 
Kwca dt <f>p€<r\ prjbcro Zpya, 

g Facinusquo animo voreabat iniquum. 
XVII. Sed et ubi delicta sunt talia, ut morte digna videri 
pos8int, misericordiae erit, ob multitudinem eorum aliquid 
decedere de summo jure: cujus clementiae auctorem ipsum 
habemus Deum, qui Cananaais eorumque vicinis populis longe 
flagitiosissimis pacem offerri voluit, quce vitam ipsis sub tribu- 
taria conditione concederet. Pertinet huc Seneca? dictum : in Deira u.io. 
8ingulo8 severitas Imperatoris distringitur : at necessaria 
est venia, ubi totus deseruit exercitus. Quid tollit iram 
sapientis? h turba peccantum. Et Lucani illud: %*&£* 

yenalia ex Lucano. [ubi legitur, Lib. v. si quis talia omnia rigore punire velit, 

rers. 2C0.] Liria apud Xipbilinum ex non videt eo seferri, ut maximam homi- 

Dione: dv t« tis nrdvra airXaiv to num partem interimat. (Pag. 87. Ed. 

ToiavTa Kard Tt)v d£iav *coXa'£jj, Xr;<rci Ii. Stephan.) Auguatinus Epistola 

touv -rXeiovs twv dvdpdircov dTroXea-a?* LXiv. Magis moncndo, quam minando. 



governor of Rhegium was led to death with torture by Dionysius, for 
defending his city obstinately, ho cxclaimed that tho gods would 
revenge his case ; his unjust punishmont, as Diodorus calls it. Coesar, 
in Lucan, wishes well to him who can think that his citizens hare done 
well, though they carriod arms against him ; which I admire, includ- 
ing, in eitizens, the citizons, not of one nation, but of all. 

5 Still less is Buch killing justified by grief for calamity suffered; 
as when we read that Achilles, JSneas, Alexandor, marked the fune- 
rals of their frienda with tho blood of captires, or pcrsons who had 
Burrenderod. Homer calls such a purposo Ko*a ?pya, evil deeds. 

XVII. Even when the offenses are such that thoy may soem to 
desenre death, it is the office of mercy to remit the extremo of right, 
on account of tho number of offenders. We find an example of this 
clemency in God himself, who allowed that the Canaanites and their 
neighbours should hare the offer of peace, on condition of tribute. So 
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Tot simul infesto juvenes occumbore letho 
Srepe famcs pelagique furor, subitceque ruinso, 
Aut cceli terrcoque lue§, aut bellica clades, 
Nunquam pceua fuit. 

Ne nimium multi poenam subirent, sortitio comparata est, 
pm auent inquit Cicoro. Sallustius ad C®sarem : neque quisquam te 
orai. \.de ad crudeles posnas aut acerba judicia invocat, quibus civitas 

Rep. Ord. c. r , . J * 

4<^Lib. vl magis vastatur quam corrtgitur. 

XVIII. 1 De obsidibus quid ex jure natur» statuendum 
sit, accipi potest ex iis, qu» in superioribus dicta a nobis sunt. 
Olim cum vulgo crederetur quisque in vitam suam id juris ha- 
bere, quod in res alias, qu® in proprietatem veniunt, atque id 
jus consensu aut tacito aut expresso a singulis pervenisse ad 
civitatem, minus mirandum est, si obsides privatim innoxios 
ob peccatum civitatis morte affectos legamus, sive tanquam ex 
suo peculiari consensu, sive tanquam ex publico, cui et suus 

tewvf&T m cluderetur. At, postquam verior sapientia nos docuit domi~ 
nium in vitam Deo exceptum, sequitur, ut solo consensu nemo 
jus cuipiam dare possit in vitam aut suam, aut civis sui. Atque 
ideo Narseti bono duci atrox visum de innoxiis obsidibus sup- 

Lib.i.7. plicium sumere narrat Agatbias: de aliis alii: etiam Scipionis 

lw. xxYiii. exemplo, qui aiebat, se non in obsides innoxios, Ued in ipsos 

Sic enim agendum est cum multitudine GaiKum de Pace Publica,lAb. xi.cap.iz. 

peecantium; severiias auiem exercenda 37. 

est in peccata paucorum. (Epist. zxir. > Sed in ipsos qui de/ecissent tevi- 

§ 5. divis. Bencdictin. Edit.) Adde turum] Idem ait Julianus apud Euna- 



Seneca, Pardon is necessary, when the whole army has deserted. What 
takea away the wise maris anger t the ofenders* number. So Lucan. 
Cicero speaks of lot in such a case. So Sallust to CsoBar. 

XVIII. 1 What is to be the rule of hostages, we have"already 
Buggested. Formerly, when it was believed that erery one bad a right 
ovcr his own lifo, and that he had tranBferred this to the Btate, it is 
not 80 surprizing, if we find hostages, without any private crime, put 
to death, for the fault of their city ; either as by their own consent, or 
by the publio consent, in which their own was included. But when a 
better wisdom has taught us that our life is not put in our power by 
God, it follows that no one can by mere consent give a right over 
his own life, or that of his fellow.citisen. And so Narses thought it 
atrocious to punish innocent hostages: and Scipio said he would not 
punish the hostages, but the offenders: not the unarmed, but the armed. 

2 What i« said by recent writers, that such conventions are valid if 
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qui defecissent sseviturum : nec ab inermi, sed ab armato hoste 
jXBnas expetiturum. 

2 Quod autem ex recentioribus jurisconsultis non ignobiles, Menoc^^f*. 
conventiones tales valere dicunt si moribus firmentur, accipio, q ' ' 
si jus yocant solam impunitatem, quae in hoc argumento saepe 
venit sub tali nomine : sin a peccato immunes putant, qui ex 
conventione sola vitam adimunt alicui, vereor, ne et fallantur 
ipsi, et periculosa auctoritate alios fallant. Plane si qui obses 
yenit, est aut ante fuit in numero graviter delinquentium, aut 
postea fidem a se datam in re magna fefellit, fieri potest, ut 
supplicium injuria vacet. 

3 At Clceli», quae k non sua sponte, sed civitatis jussu 
obses venerat, cum tranato Tyberi effugisset, apud regem 
Etruscum non tuta solum, sed et honarata virtus fuit, 
quse Livii in hac re enarranda verba sunt. ut>- "• i& 

XIX. Illud adhuc addendum est, omnes commissiones, 
qus9 ad jus consequendum aut bellum finiendum nullius sunt 
usus, sed meram habent virium ostentationem propositam, id 
est, ut Graeci loquuntur, eirloei^iv pwfxtjs txaWov rj 7cpo\ iro- Arr. lh>.i. 
Xeiuious dywva, et cum officio Christiani hominis et cum ipsa 
humanitate pugnare. Itaque serio haec vetare debent rectores, 
inutiliter fusi sanguinis rationem ei reddituri, cujus vice gla- 

pmmExcerptoLegaiionumi.Y>zg.9.Ed. obsidum id onus detrectantium et ob 
Hcueh. id punitorum, apud Nioetam libro n. 

k Non tua tponte] Confer historiam (in Vit. Isac. Ang. c. 7.) 



authorized by custom, I allow, if they mean that thoy obtain impunity, 
which often passes for right ; but if they mean that they are free from 
Bin, who take away life on a mere convention, I am afraid they are 
hoth wrong themselres, and mislead others. If, however, a person 
who comos as a hostago, is or has been a grave criminal, or griev- 
ously violates his faith given, it may he that the punishment may he 
right 

3 But Clclia, who was sent aa a hostage, not hy her own consent 
hut hy command of the city, and who escapod hy swimming the Tibor, 
was praised by the Etruscan king, as Livy says. 

XIX. We muflt add, that all combats by challenge, which are of 
no use in obtaining rights, or in ending the war, but are merely for the 
sake of shewing valour or skill, are at variance with Christian duty 
and with humanity. Rulers ought decisively to forbid euch, since 
they must render an account to him, in whose stead they bear the 
sword, of blood shed uselessly. Bo Sallust praises leaders who con- 

15—2 
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dium gestant. Quippe et 7 Sallustio laudati duces, qui in- 
cruento exercitu victoriam deportarent Et de Cattis notao 
o«rm.&3fc virtutis populo Tacitus: x rari excursus et fortuitce pugnce. 



7 Apud Servium, in JEn. xi. Vide 
Fragmenia Sallustii, Lib. vi. cap. 25. 
pag. 102. Ed. Wass. J. B. 

1 Rari excursus et fortuita pugnai] 
Demetrium reprehendit Plutarchus : 
<t>i\ovtiictav %v€k<l fidWov t| xpela* 



lid\€<rdai Kal Kivdvveveuf tovv crrpartti- 
to« dvayKd%ovTos' quod gloria magis 
studio quam ex utilitate milites in peri- 
eula truderet, praUisque objiceret. (Pag. 
908o.) 



quer bloodlessly. So the Catti, a people of knovra valour, are praised 
by Tacitus, because, with ihem, champions stepping outpfthe ranks, and 
chance fights, are rare. 
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CAPUT XII. 

TEMPERAMENTUM CIRCA VASTATIONEM ET SIMILIA. 

I. Quob vastatio justa sit et V. Si res ipsa ad bcllum fovcn- 

quatenus. dum nullius sit usus, 

II. Abstinendum a vastatione, VI. Hoc maxime locum habere 
si res nobis fructuosa sit et in his qum sacra sunt aut 
extra hostis potestatem. sacHs accedunt: 

III. Si magna sit spes celeris VII. Itcm religiosis : 
victorim: VIII. Utilitatcs, quce ex tali mo- 

IV. Si hostis habeat aliunde quo deratione sequuntur, anno- 
se sustentet : tatcB. 

I. 1 T)ES alterius ut pordero quis sine injuria possit, horum 
XV trium unum antecodat necesse est: aut necessitas 
talis, qusB in primi dominii institutione excepta debeat intelligi; 
ut si quis tertii gladium, quo usurus sit furiosus, periculi sui 
evitandi causa in amnem projiciat, quo ipso tamen casu manere 
obligationem damni resarcicndi ex veriore sententia alibi dixi- "j| i,n - 
mus : aut debitum aliquod procedens ex inaoqualitate, nimirum 
ut res perdita imputetur in illud debitum quasi percepta, 
alioqui enim jus non esset : aut meritum aliquod malum, cui 
poena talis par sit, aut cujus mensuram poena non excedat: 
nam, ut recte notat sani judicii theologus, ut propter pecora vict <i« *< 
abacta aut domos aliquas incensas totum regnum vastetur, &• ' 
saquitas non fert : quod et Polybius vidit, qui in bello non in m>. ▼. n. 



nre 
et 



Chatter XII. Restraints as to Wasting, and the like. 

I. 1 In order that any ono may destroy the proporty of another 
without wrong, one of theso three things is neccssary: — either such 
a nccessity as must bo supposed to be accepted in the first institution 
of property : (as if any one, to savo himself, threw into tho river tho 
sword of another, which a madman was going to use ; in which case, 
however, the better opinion is, that the obligation of restitution 
rcmains :) — or some debt remaining unpaid, in which caso the thing 
destroyed is to be reckoned as received, othorwise the right does not 
exist : — or some ill desert, to which such punishment is suited, and so 
that tho loss does not exceod tho desert : for, as a sound theologian 
rightly notes, it is not equitable that for some cattle driven away, or 
some hoii8GS burnt, a kingdom should be laid waste ; as Polybius also 
said ; who would not allow that in war punishment should go on to an 
indefinite cxtcnt, but only so far that thc offonses may be cquitably 
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infinitum vult vagari pcenam, sed usquo eo, ut delicta tequo 
modo expientur. Et h» quidem caus® et intra hos duntaxat 
fines faciunt ut absit injuria. 

2 Ceterum, nisi causa utilitatis suadeat, stultum sit, nullo 
suo bono nocero alteri. Ideo, qui sapiunt, utilitatibus moyeri 
solent, quarum praBcipua est illa, quam annotavit Onosander : 
Tijf yrfv twv iroXefilwv (pOeiperto kcu «caierco tcal TefiveTw. £17- 
fiia yap ^prjjmaTwv tcal Kapirwv evoeia fieidi 7ro\€/mov, wcnrep 
17 ovola Tpe<pei. Hostium terram perdere, urere, populari 
meminerit Nam et *pecuniarum et frugum penuria bellum 
minuit, quantum auget copia: a quo non discrepat illud 
Procli : oTpaTnytKov ro t£v aywvioTwv ireptKovTeiv tiJm 
eiiroplav, boni est Imperatoris hostium copias undique acci- 
dere. De Dario Curtius : credebat inopia debellari posse 
nihil habentem nisi quod rapiendo occupasset. 



» Pecuniarum et frugum penuria 
bettum minuit] Philo de Vita Contem- 
plativa : ol iroXifiioi xeipovotv i? dev- 
dporofiovoi Ttjv twv dvTiirdXoav \cipa¥ 9 
%va mrdvei t£v dvayxatetv vrteodevret 
Mwcrf solent hostesvastare et arboribus 
nudare terram hosiilem, ut hostes eo fa- 
cilius se dedant rerum necessariarum 
penuria. (Pag. 891 d.) Idem in Di- 
ria : SiTTav ipya^ofievoi <rvfi<f>opdv 9 Xi- 
fidv fiev (piXot?, ix^poit &* vtpiovoiaV 
duplex sibi malum acquirunt, inopiam 
amicis, copiam hostibus. (Pag. 930 a. 
init. lib.) 

b Philo] Alter ejusdem scriptoris 
Iocn8 de humanitate dignus et ipse qni 
huc transscribatur : iirt6a\Jft\ev6fi€V09 
t6 itrteuch, vd\i» v\ovotu)V avrto koI 



KaTaKoput "XprjTat, perteiv dtr6 fiiv 
TJiv \oyiKtov iirl tc» a\oya % dic6 6* 
t5>v d\6yoov frl t<x <f>vrd t irepl iv av~ 
TtKa \eKT€ov t iirei&ijye trepi t&v trp6- 
Tepov dvdpwirtov, Kal t&v Boa ^vx^ 9 
fiefioiparat, XAocrai. dtrefpijKe toIwv 
dvTiKpvs /xtjT« dev&poTOftclv Boa Tif» 
ijfiepov tfXijs* ftt)Tff xetpetv iir\ \vp.n 
oraxvo<popovo-av trp6 xatpov redtaSa, 
fv^re <rvv6\tet Kapir6v dtaqtfeipeiv, t»a 
ireptovota fiev Tpo<p&v d<pQ6vwv X°P1~ 
yt/rat t6 twv dvdpwirtov yevov, ireptov- 
oia%rj &* ut) fiovov Tt»v dvayKalmv, dkXd 
Kal t&v irp6s t6v dftpo&taiTov f3iov. 
dvayKaiov fiiv ydp b tov oVrov Kapvds 
elv Tpo<p^v dvdpehrtev dtroKpiQeir irp6* 
de Tfjv dfipotiiaiTov f3lov t al tcov dxpo- 
ipvtov dfivQi)Toi iroiKtXiai. yivovrai di 



ezpiated. And for these causes, and within ihese limits, to damage 
another*s property is not to do a wrong. 

2 But except there be some motire of utility, it is foolish, for no 
good of your own, to harm another. Therefore wise men are com- 
monly moved by their advantages, of which the principal is, that which 
Onosandor notes : Let the gtneral waste, burn, and ravage the enemi/s 
country ; for the want qf money and provmon breaks down a war a» 
abundance holds it up. And so Proclus, It w the part ofa goodgene- 
ral to eut off the enemtfs resources. So Curtius, of Darius. * 

3 Such ravage is tolerable (to tho moraiist) as in a short time 
roduces the enemy to seek pcace : which was tho kind of war that 



Cap. XII.] 



ET SIMILIA. 



231 



3 Et illa quidem populatio ferenda est, quao brevi ad pa- 
cem petendam hostem subigit : quo genere belli usus Halyattes Herod. i. 17. 
in Milesios, Thraces in B yzantios, Romani in Campanos, Ca- Poiyh. 'v. «. 

„. _. J __ ; __ . / . Vront. StraL 

penates, Hispanos, Ligures, JNervios, Menapios. At, si recte JJSvVil' 
rem expendas, plerumque admittuntur talia odio magis quam ^f^aj 1 *" 
prudenti ratione. Ferme enim evenit, ut aut causaa illse sua- B^ciu. vi. 
dentes cessent, aut ut alias sint validiores, quaa dissuadeant * * 

II. 1 Id eveniet primum, si nos ipsi rem frugiferam ita 
teneamus, ut hostibus non possit esse in fructu. Quo proprie 
spectat lez divina, quaa in vallum bellique opera vult impendi n«*. «• a>. 
arbores feras, frugiferas vero asservari ad victum, addita 
causa, quod non ut homines, ita et arbores adversum nos in 
praolium consurgere possint: quod ex rationis similitudine 
b Philo etiam ad agros frugiferos producit, legi hsec verba af- _*<-»•. 1-^*/. 
fingens: quid rebus inanimis quce et mites sunt et mites 



iv ivieiatv voWcfci? ore ical Tpo<pal 
fievTepat. Kal irpoarvjrepfSdWujv, ovre 
Ttov ico\epiutv x t *P av Te/tvetv ia t to- 
payyfWet ie direxeiv 6ev6poroptuav t 
ddiKOv vtroXafif&dvutv ti)v irp6? dvdpu*~ 
ttov* 6pyt]v dnrocrKqirreiv eh rd fit]6ev6? 
alria Kaxov. hretTa 6e d£f o? /tif/ fiovov 
t6 irapdv irpoopdardai, fkt)<)cv6<t iv bfioiut 
fievovro^ d\\d trdvroov T/ooirats *ai 
/-CTa/3o\a?9 \p»p.evo»v, a»s cIk6* clvai 
Tob? T6a>9 ivapevcit iiciKt\pvKevcrafie- 
vovs Kal crvfifSaTtjpiotv dp}*avTai t _v- 
cnr6v6ov? avriKa yeveardat. <pi\ov? _i 
Tpo<pmv dvayKaiuav dtrocrrcpetv \a\e~ 
ir6v t fit)6iv Tafiievvafievov? twv itr 1 
oi<pe\eia t 6td Tfjv tov /teWovrov a'dq- 
\oT*iTa. vdvv ydp eVeTvo koXws elptiTai 
to?« va\atotv, #ti Kal <pt\ias koivoovtj- 



Teovy /tii) aTcoyivuacrKovras e^Opav, Kal 
ncpocrKpovcrTcov c_*f tpt\iat icrofiivtt*, 
Iva CKacrrov iv Ttj cavrov <f>voci to- 
fiievtjTai Tt Twv eU da-<pd\etav t Kal fitj 
aTroyvfivtodeis iv epyots Kai \oyot? t p.e- 
Tavotj Ttjv dyav evx*pet'a?, ot* oviev 
v<pc\os t alTiutfievov iavTov. to \6yiov 

TOVTO XP*i 0v\_TT€tV Kai Tfl?V Ko\eiV 9 

iv fiev elpt\vtj trpovoovfitva? twv kotci 
tr6\epoVj iv 6e iro\tpio tuIv KaT f elpij- 
vtjv t Kai fitjTe toIv crvfifidxotv dvidijv 
trpocnricrrevetv t <o. ov XP 1 1 aro r l * v01 * /* e " 
Taf36\ti trpos to a'vrtira\ov, ptjTe toi« 
iro\e/ifotf eiadirav dtrtoTeTv, als ov &v- 
vafievotv iroTe fieOapfiocracrdat irp6? t6 
ivanrovdov. el ficvTot ko\ ptjdcv vicep 
ex^pov irpaKTCov 6V _\*jrWa kotoXXo- 
y<2v t ovdcv ix&p6v <pvr6v f dWd nrdvra 



Halyattes carried on against the Milosians, the Thracians against the 
Byzantines, the Romans against the Campanians, Caponates, Spaniards, 
Ligurians, Nervians, Menapians. But if you wcigh tho matter well, 
you will find that such practices aro admitted, rather through spito 
than prudence. For it generally happens, either that these motivos 
cease, or that other motives which act the other way are more powerful. 
II. 1 That will he the case, in tho flrst place, if wo are in posses- 
sion of the country which yields provisions, so that it cannot avail tho 
encmy for their supply. And to this point proporly tends the divine 
law (Deut. xx. 19, 20), which forbids tho cutting down fruit-trees for 
bulwarks and other warlike uscs, and points out trces which do not 



232 TEMPERAMEXTUM CIRCA VASTATIOXEM [Lib. IIL 



/ructus ferunt irascerisf an vero in morem hominum qui 
hostes sunt f inimicitice significationem arbores produnt, ut 
pro his qucefaeiunt autfacere minantur stirpitus evellendce 
sint t quin prosunt tictoribus, prctbentque copiam rerum 
quas necessitas exigit, imo et ad voluptatem ; non soli homi- 
nes tributa ferunt, sed meliora arbores statis temporibus, ae 
Ani jud. \r. talia ut sine iis vioere non detur. Josephus vero ad eundem 

8. p. 13U B. • • • • 

locum, si yocem edere possent arbores clamatoras ait, inique 

se cum belli caus» non sint perferre belli pcenas. Neque 

aliunde, ni fallor, originem habet illud Pythagoricum apud 

De nt. prfk. Jamblichum : fjfiepov (pvrov xal eyKapirow finre (3\airT€W 9 



iv<nrovia koI <o<pe\tua' Ttt «5* yuepa 
Kal iia<pep6vrmt dvayxala, <av 6 xap- 
vdt ij Tpo<pq iartv, q laortuov Tpo<py 
Krrjfjia. ov ieX troXepetv irpot Ta /iij 
iroXe/ua, reuvovrat rj Kaiovrat ?| pi- 
£a« avrait dva<nr£vTat, airep avrrj 
ij <pv<rtt vidreov erifipoiait koI depovt 
tvKpaaiait ire\etoy6ini<re % ia<ruovtiTn- 
aiovt ohrovra dvOponroit ola fiaertXev- 
<riv. ipekt)ve <f airrtS Kaddnrep dyaQta 
trpoorraTff d\*r*Tov elvai /it| uovov £a>- 
ott, dXkd Kal tpvTolt l<rx.vv re Kal ptofxtjv, 
koI /uaXtaTa tois ijfiepoit, <hret£ij «cai 
irXeiovot a£ia <ppovriiot itrrl, Kal ov\ 
bfioicot roXt dypiott eyyova, yeupyiKijt 
«Victttj/mj* ieoueva trpdt KpaTaiorepav 
ivvap.iv* A2quUatcm suam etiam largius 
dispensans Moses, valde ea ubertim ae 
UberalUer utitur, deseendens a ratione 
uteniibus ad muta animantia, ab his vero 
ad ea, qum e terra nascuntur, de quibus 
nune dicendum est, quando de hominibus 
ut prtutantissimis, et aliis, tpue animam 
sentientem nacta sunt, jam egimus. Di- 
serte itaque vetuit autexscindere arbores 



mites, aut exitialiter ante tempus d/eme- 
tere frugiferas terras, aut uUos omnino 
fructus corrumpere, ut abundantia ali- 
mentorum instruatur kumanum genus: 
abundent autem non modo necessaria, sed 
et qute ad vitam delicatiorem faciunt. 
Necessari*. enim fruges, ad homines nu- 
triendos seposita res: ad ddicias vero 
omnium de arboribus nascentium vari- 
etas : qute sape, ubi alia deficiunt, suc- 
cedunt in aiimentorum locum. UUra 
procedens, terram etiam hostilem vastari 
non sinit : pracipue vero excidiis arbo- 
rum absHnerijubet, iniguum existimans, 
iram in homines conceptam erogari in 
ea, que causa mali nullius sunt. Hoc 
ipso et Ulud docet, non presens tempus 
spectare tantum, cum nUUl in suo statu 
maneat, sed cuncta vicibus ac mutatio- 
nibus subjecta sint, ita ut faeile sit eos 
qui nunc sunt hostes, ubi ad coltoquia et 
pacta ventum erit, rursum ftederatos fi- 
eri. At amicos necessariis fraudare 
durum, quibus ob futurum incertum 
etiam asservari debuerant, quet usui esse 



supply food, as proper to be nsed for such purposes ; and adds the 
roason that " the tree of the field is man's life," and that they cannot 
war against man, as man can. And this Philo extends to fields which 
have fruit ; adding, that they minister food and comfort to the rictors : 
they pay tribute. Josephus adds, on the same place, that if the trees 
could speak thcy would complain of the injustice of their bearing the 
penalty of the war, of which thcy are not tho causo. And on the samo 
ground rests the Pythagorean dictum in Jamblichus, that it & unlawful 
to hurt a fruit-bearing tree. 

2 Porphyry, in his book Against Eating Anlmals, speaking of the 
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fiYire (pdelpeiv* mansuetam frugiferamque arborem nec te- 
dere nec exscindere fas esto. 

2 c Porphyrius vero mores Judaicos describens libro de 
non edendis animalibus quarto, legem hanc, consuetudine ut 
puto interprete, etiam ad animantia ruris operi inservientia 
producit : nam his quoque ut in bello parceretur a Mose prra- 
ceptum ait: Thalmudica vero scripta et Hebrsei interpretes 
addunt, d legem hanc porrigendam ad rem quamvis qu® sine 
causa peritura sit, ut si sedificia coraburantur, esculenta ac po- 
tulenta corrumpantur. Consentit cum hac lege ducis Atheni- 
ensis Timothei prudens moderatio, qui narrante Polyseno, ovk stnu ui. 10. 
eireTpeirev ovre oiKiav ovTe eiravXiv KaOaipeiv, ov jmtjv ovoe 



possuni. Verissime enim dicfum anti- 
quis, ita amicis utendum, ut non puten- 
tur nulla supervenire posse inimiciti*, 
et ita tractandas offensas, ut amicitia 
speretur, nimirum ut quisque intra ani- 
mum aliquid recondat, quo tutus sit, et 
non eo nimium nudatoper verbaet facta 
mox pamitentiam agat nimi<e su<t vche- 
mentuB; seque accuset, ubi res sanari 
amplius non potest t oraculum hoc et ci- 
vitatibus observandum est, ut pacis tem- 
pore parent, qum ad bellum sunt opus, 
in beUo vero, qua ad pacem : ac neque 
amicis supra modumfdant: tanquam 
qui non possunt in contrarium verti; ne- 
que hostibus ita diffidant, quasi nun- 
quam possint ad amicitiam reduci. Quod 
si etiam pro hoste nihil faciendum esset 
in spem conciliationis, certe nihil eorum, 
qu<t terra fert, hostile : quin amica om- 
nia, utilia omnia: mitissima vero vel 
maxime necessaria, ut quorum frucfus 
aut alimentum sint, aut par aliquid aii- 
mento. Non oportet bellum inferre belli 
nesciis, non secare, non urere, non exstir- 



pare radicitus, qua> natura aquarum ir- 
rigationibus et estatum sereno tenere 
educatit, ut tributa hominibus velut re- 
gibus ferrent. Cura autem ei ut com- 
muni rerum omnium et optimo prccsidi 
fuit, Ultssam prcestare non animantibus 
tantum sed et terra* fxtibus vim ac robur, 
pr&sertim vero mitibus, quia majoris tu- 
tela* indigent, nec ad sylvestrium morem 
fbtcunda sunt, sed peritam culturam de- 
siderant, ut frmitatem consequantur. 
(Pag. 712, 713. Edit. Paris.) 

c Porphyrius vero] Vcrba ejus sunt : 
<f>elieadai 6k KtXtuei nai/ rp iroXefila 
t&v <rvvepya\ofi€uuiv £o>a>v koX fir\ <po- 
veveiu' parci etiam jubet lex in terra 
quamvis hostili animantibus operum so- 
ciis, ita ut ea occidere non liceat. (Pag. 
304. Edit. Lugd. 1C20.) 

d Legem hanc porrigendam] Contra 
vero reatringendam, addita exceptione, 
niai arbores in Buborbahis locis impedi- 
antjacnlatores. [Vide Selden. deJure 
Nat. et Gent. Lib. vi. c. 15. J. B.] 



mannora of tho Jewg, being guided, as I concoive, by custom, oxtends 
this to animals used in agriculture : for he says that Moses commandod 
to sparo theso also. And tho writers of tho Talmud, and tho Hebrcw 
Commentators, say that this law is to be oxtended to anything which is 
destroyed without cause, as when buildings aro burnt, or victuals 
spoilcd. .And with tbis law, agrees the prudent moderation of Timo- 
thcus, the Athenian general, who did not aUow a house or city to be burnt, 
or a fruit-tree to be cut doum, as Polyoenus relates. In Plato v 8 Laws 
wo havo this, that the land is not to be ravaged nor houses burnt. 
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rj/mepov SevSpov ckkoittciv' non patiebatur aut domum, aut 

villam dirui, aut arborem Jrugiferam exscindi. Exstat et 

p»g. 47», 471. lex Platonis de Republica quinto: fjnjre yrjv rcfxveiv, tiqTe 

oiKiav e/uLirnrpavat, ne terra vastetur, ne domus incendantur. 

3 Multo vero magis hoc locum habebit post plenam yic- 

o^c. lii. toriam. Corinthum excisam non probat Cicero: ubi tamen 

pndomo foede tractati erant Romanorum legati: idemque alibi horrifi- 

*"" a cum, nefarium, omni imbutum odio dicit bellum, quod parieti- 



c. 83. 



Lib. xxvi 16. bus, tectis, columnis, postibus fit. Laudat Livius Romanorum 

lenitatem victa Capua, quod non sseyitum sit incendiis ruinis- 

TnM&r. que e in tecta innoxia murosque. Agamemnon apud Senecam: 

Equidem fatebor (pace dixis&e hoc tua 
Argiya tellus liceat) affligi Phrygas, 



• In tecta innoxia murosque] Egre- 
gU est hujus argumenti epistola Beli- 
larti ad Totilam apud Procopium Qot- 
thieorum m. wp6repov uiv KaWtj ovk 
Svra ipya^eadatf dvOpmirmv av <ppovt- 
umv evptjuara elev Kal wo\trtKmt /3to- 
revetv iwtorauivmv. Svra 6k d<pavV£etv 
tmv ye d£vvirmv elKtov, Kal yvmpurua 
tovto rtjt avrmv tpvoeut ovk alox vvo ~ 
uivmv "Xjpovoo t« iiorepm dTo\twetv. 
'Pooprj uiv toi TTokewv dwaermv, oerat 
vtp* t\\lm Tvyxdvoveri ovtrai, ueyiortj 
t* Kal dfyoKoymrdrtj muo\6ytjrat «I- 
vat. ov6k ydp dv6p6t ev6t dpe-ry elpya- 
arat, ov6k XP^vov (Ipaxio* 6vvduet elt 
tooov ueyedov* re xal KaWovt dtptK- 
Tai. d\Xd fiaertkimv ukv w\ijQot, aV- 
6pmv 6k dptormv gvuuopiat troWal, 
Xp6vov re ufJKot xal v\ovrov i£ovotat 
inrepf&okij, rdre iXKa trdvra ix wdenjt 
ttJ* yijs, Kal rexvirat dvBpmwovt iv- 
ravBa^vvayayetvloxvoav' obrm Tenjv 
wo\tv rotavrtjv, olavwkp dp?«, Kard 
ppaxv reKTtjvduevot, uvtjuela rijt wdv- 



rmv dperijt rott iwtyevrjoopJvott dwi- 
\twov. more tj «1« ravra iwtjpeta^ el- 
Kormt dv diiictjua ueya elt rvvt ar- 
Bpmwovt rov wavrot almvot 66£et€v et- 
vat. dtpatpetrat ydp robt uev wpoyo- 
yevtjuivovt rtjv Ttjt dperijt uwvuijv, 
rovt 6k tiorepov iwtyevtjerouivovt rmv 
ipymv rijv Biav. rovrmv 6e rotovrmv 
Bvrmv^ ixetvo <rv lcrQi, oit iootv dvdyxij 
r6 erepov elvat, tj ydp rjoorjQijov tov 
(kurt\imt iv rtpie rtS trovm 9 q wtptioy, 
dv ovrm rvxof tjv utv ovv vucmmt *Pa*- 
utjv ye Kade\mv, ov *njv eripov roo, 
dWd rqv oavrov dtro\m\eKmt &*, m 
fie\Tiore, eltjt. Kal 6ia<pv\d%at, Krqud 
rt, mtr6 eU6t, rmvrdvrmv KaXXurrov 
w^ovrtjoett. ijv 6i ye rtjv xeipm aoi 
rvxnv K\tjpowrdat £vufiaiti f amaavrx 
ukv 'Pwutjv, X*P l * & v ermXovro irapd 
rw vevttnjKOTt <woWi'j. 6ia4>9eLpa*ri 6e, 
tpt\av$pmtriat rt ovtelt ert Xc/i^rrat 
\6yot, Kal wpoericrrat r6 firj6*v rov lp- 
yov dw6vaerdat. Karaktj^fferat 64 vw koI 
66£a rij* wp*£emt dj~ia wpot 



3 Much more will this hold after a complete yictory. Gioero does 
not approvo of Corinth heing destroyed; where, nerertheleae, the 
Boman amhassadora had heen Bhamefully treated. The same writer 
elsewhere says, that a war made against walls, roofs, columns, and posts, 
is horrible, wicked, and stained with all spite. Liry praises the clemency 
of the Romans, when Capua was taken, that there were no seyerities 
exercised, hy conflagration and ruin, against harmless roofis and walla. 
So Agamemnon, in Seneca, declares he wished of Troy. 

4 Tho Sacred History tells us of some cities, which were giren up 
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Vincique Yolui : rucre et sequari solo, 
Etiam arcuissem. 

4 Sane docet nos sacra historia urbes quasdam a DeoJa.yi 
damnatas excidio •* etiam contra legem illam generalem arbo- 
res Moabitarum jussas exscindi. Verum non factum id odio » &y. ui. ia 
hostili, sed in justam detestationem facinorum, qu» aut pub- 
lice erant oognita, aut Deo judice tanti aestimata. 

III. 1 Secundo eveniet quod diximus etiam in dubia agri 
possessione, si magna spes sit celeris yictorisD, cujus prsemium 
et ager et fructus futuri sint. Sic Alexander Magnus milites, 
narrante Justino, a populatione Asise prohibuit, f parcendum ut>. xi. & 
8ut8 rebu8 prce/atu8 f nec perdenda ea, quce possessuri vene- 
rant. Sic Quintius, Philippo Thessaliam transcurrente popu- 



dvBpdircov, ijvep ltf>' eKaTtpd <roi tij? 
yvu>p.n? eroifiws 'earnKev. biroia ydp dv 
twv dpxovrwv to epya eln, toiovtov 
dvdynn tcai incep ai/Twv Svoua <pepeadai' 
Antehae sie existimatum est, speciosa 
siruere opera, sapientum esse et civilis 
vitce scientum : structa demoliri, ttulto- 
rum et veeordis animi signa ad posteros 
transmittere non erubescentium. Romam 
eonstat urbium, quas sol adspicit, max- 
imam esse ae speetatu dignissimam : ea 
non unius labore hominis nee brevi tem- 
pore ad id magnitudinis sptendorisque 
processit, sedplurimi reges atque Impe- 
ratores, virorum eminentium immensa 
series, muUa sacula, divitiarum stu- 
penda eongeries, tum alia, tum artificum 
primos hue traxere: ita illi, tanta urbe 
paulatim efiecta, monumenta suctvirtutis 
post futuris reliquere. Quare in eam 
savire id vero injuriam sit facere Aw- 
mano generi omnis avi, eripiendo iis, 
qui olimjuere, debitst laudis memoriam, 
venturisverospectaculivoluptatem, ffae 



eum eum in modum se habeant, cogita 
de duobus atterum necessario futurum, 
ut aut in hoc bello vincaris ab Impera- 
tore, aut tua fortuna sit superior. Si 
tu victor, eversa urbe, non aliena, sed 
tua perdideris ? eadem servata, posses- 
sione frueris omnium speciosissima : si 
adversa tibi sors ceciderit, Roma per te 
ineolumi, reposita tibi erit apud victo- 
rem gratia: eadem jacente, jacebunt 
extra omnem spem misericordice res tuw. 
Neque tantum nuUus ad te factifructus 
rcdibit, sed et digna facto fama te ab 
hominibus universis sequetur. Ea, in 
utramvelis partem, tibiparata est: nam 
potentum quates sunt aetiones, talis exis- 
timatio. (Cap. 22.) Vide et legem 
Friderici I. apud Conradum Abbatem 
Urspergensem, et de Friderico oomite 
Palatino chronica Melanchthonis. 

' Parcendum suis rebus prafatus] 
Gelimer et Vandali obsidentes Cartha- 
ginem, neque praedaa egere, neque ter- 
ram rastarunt, sed cur» habuerunt ut 



to destruction ; and that, oren against the sacred law which we hayo 
mentioned ; the trees of the Moabites were commanded to be cut 
down (2 Kings iii. 19) ; but this was not done in hostile spite, but in 
detestation of wickednesseB, which were either publicly known, or 
were, in tho judgment of God, worthy of such inflictions. 

III. 1 In tho second place, tho rule which we mention will hold, 
evon when tho possession of the land is doubtful, if there be 6trong 
hopo of a speody rictory, of which the rcward will be, both tho land 
and its fruits. So Alczander restrained his soldiers from wasting 
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r« r.w* labonda ssanx ipse bonan» ett c££se&. *s P liapA» iDcii- 
' 5 " * tnr, ixer facere tanqcam per uincfiiwfii ec Itwj ci m jaat fanam 



regkaem. Croean Cjro snadciri, ne hj£am poonuMkCKm 
miihi daret, noa mtam, inqoxt, mriem y mtm n* mamt diripie*: 
rnikil enim ad me Jam itta pertimemt : ima mmt : tma iSi 
perdent. 

2 AEter qni faenmt, in eos non male qmdrant Zbi Jo- 
casta? ad PcJrnkem Tcrfaa Tbebajdibws Seomr f (m. S». « 



Ipsom hoe, oood armis or» isiiESSB sofoa» 
Segetesque adoha* sternas» ec tocos toa 
Ed» per agros. Xemo sae tmss m. 
Qme eorripi igne, quae med ztadjo jubes, 



Lktrii Par sensos apod Cartiam Qiis Terbis : quiequid mom corrmpis- 
sent t hoftium esse eonfessL Unde non longe abeunt ea, qor 

*+ 7A » Cieero in literis ad Atticnm dispatat, adrersos Pompen eooa- 
Bom fame patriam necandL Atqoe hoe nomine Alexander 

c«r x Isins colpat Phiiippom libro Poljbii xttj, cojos xerba tatme 
hnnc in modnm rertit Lirius : in beUo mom comgrtdi {PkHip- 
pum) etquo campo, neque coUatit signis dimicare, sed rtfw- 
gientem incendere ac diripere urbeSj et rimeemtimm prstmia 
victum corrumpere. At non sic antiquos Jfacedommm repe*, 



Proeopb» isatio 

(Ca{kL) Apwi HetnoMam 
legoLib. i. CBptOS. Xcmme tcrra, 
ttrru mttifu eA, d 




Asia, teHing them not to destroy what was to be their own. So 
Quintios ezhorted his soldieis to mareh throogh Thessalj, as a coamrr 
alreadT their own. So Croesos said to Orus, to dnsuade him from 
wasting Ljdia, Ycm wiH wA datroy my poaetrionSj Imt vowr cn. 

2 To those who do otherwise, we maj applj what Jocasta says in 
Seoeea : You datroy yowr covmtry wkUe you try to mui it, /kc So Cuf- 
tius, WhaU tkey tpoiUd tkty ackmncfatyed to htUmg io fJW owjr. So 
Cieero argoes against PompeVs design, of rednemg his eoantrj by 
famine, And on this groand Alexander Isios blames Philip, as Liry 
translates firom Poljbios. 

IV. 1 In the third place, this holds if the enemj can snpport 
himself from other qoarters ; as if the sea, or boandaries on another 
side, be open. So Archidamas exhorting the Laoedasmonians from 
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sed acie bellare solitos, urbibus parcere, quantum possent, 
quo opulentius imperium liaberent, Nam de quorum pos- 
sessione dimicetur tollentem, nihil sibi prceter bellum relin- 
quere, quod consilium esse ? 

IV. 1 Tertio idem fiet, si hostis habere possit aliunde, 
quo se sustentet : puta si mare, si fines alii pateant. Archi- 
damus apud Thucydidem in oratione, qua Lacedaemonios suos Lib '• w» 81 
a bello in Athenienses dehortatur, quaerit, quas belli gerendi 
spes habeant : an forte, quod militum copia valeant, sperent 
Atticum agrum a se facile posse vastari : atqui, inquit, habent 
illi et terras alias suae ditionis (Thraciam et Ioniam intelligens) 
et maritimis advectionibus adipisci possunt ea, quorum indi- 
gent. Tali ergo statu optimum factu, ut agricultura etiam in 
ipso eollimitio tuta maneat: quod sub tributo utrique parti 
prffistando factum diu in Belgico Germanico bello nuper 
vidimus. 

2 Estque id consentaneum mori veteri Indorum, apud 
quos, ut g Diodorus Siculus loquitur, twv yewpywv \epwv tcal . 
aavXwv ewjmevwv o\ ifKrjaiov t£>v Trapara^ccov yewpyovvTcs, 
dveiraiaOfiroi twv kivovvwv elai' agricolw intacti sunt ac 
veluti sacrosancti, imo prope castra et agmina opus faciunt 
sepositi a periculo. Addit, to9 \wpa^ t&v dvTiiroXefiovvTwv 
ovt euLTTvpiXovaiv, ovt€ oevopoTOfxovaiv' hostium agros neque 
urunt, neque excindunt arbores. Postea: ovSek av iroXeiuo? c*p. M.<fu«i. 
7T€piTv^wv yewpyip /cara Tt t v %wpav actKtjaeiev, aW w$ 

libro ix. (fol. 149. vers. Edit. Venet. * Diodonts Sicnlus] Libro ir. (cap. 

1551.) Paruta vero contra Germanos 36.) 
libro historuB vi. 



war with the Athenians, asks if they depend on wasting Attica, when 
tho Athenians have other territories (Thrace and Ionia), and can 
ohtain supplies by sea. In such a state of things, then, it is best that 
agriculturo should be secure, oren in the contested rogion, which we 
liaro lately seen practised in the war in Germanic Belgium*, on 
paying a tribute to both parties. 

2 This b agreeable to the practice of tho ancient Indians, among 
whom the cultiyators worked undisturbod close to tho camps, as a 
race sacred from injury, and beneficial to all. 

* The War of the United Provinces against Spain. Gronoring says that this 
was not only done with regard to lawfal Articles under Licenses (Licenten), but 
that ships of war were furnished ont at Amsterdam for the enemj with the con- 
nivance of the magistrates. 
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Jtou/oi/s euepyira? tjyoufievot, Traarjs doiKias aireyovrai' hostis 

nemo cuiquam agricoke damnum dat, sed id hominum genus, 

ut in commune beneficium, ab injuriis omnibus immune prc&- 

statur. 

Decinrintt 3 Inter Cyrum quoque et Assyrium conyenisse ait Xeno- 

phon, ut cum agricolis paat esset, cum armotis bellum. h Sic 

Timotheus partem agri maxime frugiferam elocabat colonis, 

strat. iii 10. ut Poly»nus narrat : imo, quod Aristoteles addit, ipsos etiam 

^S)? j!*' fr* 10 * 118 Tendebat hostibus, et ex ea pecunia stipendium praebe- 

bat militi : quod a Viriato etiam factum in Hispania testis est 

Bdi. uup. Appianus. Idque ipsum in oo quod diximus Belgico-Germa- 

nico bello summa cum ratione et utilitate fieri vidimus, exteris 

mirantibus. 

ci.De 4 Hos mores humanitatis magistri canones Christianis 

poc. omnibus, ut majorem ceteris humanitatem debentibus ao pro- 

fitentibus, imitandos proponunt, ideoque non agricolas tantum, 

sed et animalia, quibus arant, et semina, qu» ad agrum por- 

tant, «xtra belU periculum poni volunt ; nimirum similem ob 

l. 7. c. Qua causam, ex qua civiles leges, qu® ad arandum usui sunt, 

Nie. Damase. vetant in pignus capi, et apud Phrygas ac Cyprios olim, 

jCjcc. rttTtt. 

P «17- 

h Sic Ttmotheut] De Megarensibufl robv <j>6pow ahr<* dvacpepotrra*' agri- 

idem prodidit Plutarchus quiefltionibufl coKs interim per omnem Italiam rdhil 

Gnecifl. (Qu. 17. p. 295 B.) de Totil*, maii intulit, sedjussU eos, ita ut soHH 

cum Rom&m obsideret, Prooopius OoU erant, terram perpetuo securos colere, 

thicorum iii. to&v pev tol yewpyoin modo ad ipsum tributa per fe rre nt (Cap. 

ovdhv &xapi dvd jcatrav rqv 'IraXlav 13.) Cassiod. xn. 6, Defensorum 

elpydo-aro, dk\d rr\v yrjv licekeuev maxima laus est, si, eum Uli videantur 

ci&wc $ir*p eltiOeurav, ivael yewpyeTv, pradictas regiones protegen, isti non 



3 Xenophon says that a convention was made between Cyrus and 
the Assyrians, that there should be peace with ihe ctdtivator, war with the 
9oldier*. So Timotheus let the moBt fertile part of ihe land to hus- 
bandmen, as Polycenus relates, and eyen, as Aristotle adds, Bold the 
produce to the enemy, to raise money to pay his Boldiers; and so 
Viriatus did in Spain. And the same was done in the Belgico- 
Germanic war of which we have spofcen, with great reason, and great 
advantage, to the admiration of foreigners. 

4 These practices are proposed for imitation by the Canons, the 
teachers of humanity, to all Christians, as owing and professing a 
humanity greater than other men. And therefore these Canons direct» 
not only that cultirators should be out of danger of war, but animals 
for the plough, and the seed for sowing. And this is for the same 
xeason for which the Civil Laws forbid the instrumenta of ploughing 
to be taken in pledge ; and among the Phrygians and Cyprians of 
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postea apud Atticos et Romanos bovem aratorem occidere jE\\an. T . u. 

r - * Var. Hist. 

nefas erat. won. 

. • • • Cnryi. orai. 

V. Qaarto evenit, ut res qu&dam ejus sint naturae, qu» 1*1*1».«». 
ad bellum faciendum aut ducendum nihil momenti habeant: 
quibus rebus parci etiam, manente bello, ratio vult. Huc per- 
tinet k Rhodiorum oratio ad Demetrium urbicapum pro pictura 
Ialysi, sic a Gellio latine expressa : quce malum ratio est, ut l%. xv. si. 
tu imaginem istam velis incendio cedium facto disperdere ? 
nam, si nos omnes superaveris, et oppidum hoc totum ceperis, 
imagine quoque illa integra et incolumi per victoriam poti- 
eris : sin vero nos vincere obsidendo nequieris, petimus con» 
sideres, ne turpe tibi sit, quia non potueris Rhodios vincere, 
bellum cum Protogene mortuo gessisse. Polvbius rabiosi esse lid. v. n. 
animi ait, ea perdere, quae nec hosti perdita vires adimant, 
nec perdenti emolumentum adferant, qualia sunt templa, por- 
ticus, statusD, et similia. Marcellus, laudante Cicerone, cedi- in rerr. w. 

64. 

ficiis omnibus Syracusarum, publicis et privatis, sacris et 
profanis sic pepercit, quasi ad ea defendenda cum exercitu, 
non expugnanda venisset Idem postea : majores nostri relin- *&'<* * «■ 
quebant iis, qucejucunda victis, nobis levia videbantur. 



desinant patrioticas possessiones exco- 
lere, 

» Apud Atticoe et Romanos] Etiam 
io Peloponneso. Varro n. de Re Rus- 
tica, (cap. 5.) Columella prindpio 
libri vi. Hi* adde Plinium viii. 45. 
^Elianum de Historia Animalium n. 
capite oltimo. Porpbyrium n. de Abe- 



tinentia, (pag. 173, et seqq,) Vegetium 
iu.de Arte Veterinaria, 

* Rhodiorum oratio ad Demetrium] 
De hac re vide Plinium Historiat Natu- 
ralis vu. 38. et xxxv. 10. et Plutar- 
chum Demetrio (pag. 898 e.) Sensus 
idem in epistola Beliaarii modo a nobja 
recitata. 



old, and among tho Athenians and Romans, it was reckoned abomin- 
able to kill the ox that drew the plough. 

V. In tho fourth placo, it happens that some things aro of such a 
nature that they are of no effect in making or carrying on war ; and 
these, it is reasonable should be spared during the war. To this case 
belongs the pleading of the Rhodians to Demetrius the City-taker, in 
farour of the painting of L&lysius, which Gellius gires. They tell him 
that if he destroy that part of the city, he will be supposed to make 
war upon Protogenes the great painter. So Polybius says, that it is a 
mark of a savage mind to make war on things which neither weaken 
the loser nor strengthen him who destroys them ; as temples, porticoe, 
statues, and the like. So Cicero says, that Marcellus epartd the build- 
inga of Syrocuae, publie and private, aa if hia army had eome to defend, 
not to deatroy them. And again, that Our anceatora left to them whot ia a 
gratification to the eonquertd and a tri/le to ua. 
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VI. 1 Hoc vero sicut in aliis ornamentis valet ob eam, 
quam jam diximus, causam : ita specialis ratio accedit in iis, 
qu» sacris usibus dicata sunt : quanquam enim et hsec, ut alibi 
diximus, publica suo modo sunt, atque ideo impune per jus 
gentium violantur, tamen si nullum inde periculum sit, conser- 
vari talia ©dificia et qu» eis accedunt, 'suadet rerum divi- 

sy\r.<uuu. narum reverentia, inter eos mazime, qui eundem Deum ex 
eadem lege colunt, etiamsi forte sententiis quibusdam aut riti- 
bus dissideant. 

Lib.iT.97. 2 Thucydides jus ait fuisse inter Grsecos sui temporis, 

iovTas eirl t&v aWrjXwv, \eptav twv kvovrwv aire-^ecrdai, ut, 
qui in hosticum impetum facerent, a locis sacrie abstinerent. 
Alba a Romanis diruta Deum templis temperatum ait Livius. 
De Romanis Capua capta sic Silius libro xm, (vers. 316, et 
seqq.): 



Lib. i. 89. 



1 Suadet rerum divinarum reveren- 
tid] Polybins in Excerptis Peirescianis : 
(pag. 45.) t6 ydp to?« dvQptiirot? 6p- 
yt^opcvov, cit t6 Qciov do-efielv, t^v 
«rrfatj* oXoyiorfos IotI a-tjuelov' cum 
hominibui irascaris, ob id impie in Deos 
agere, sumnue stultitue signum est. Me- 
rito sane: nam et Severus rescripsit, 
meliut esse, ut quomodocungue illicDeus 
coiatur, quam popinariU dedatur, Lam- 
pridio referente, (cap. 49.) Saguntinat 
Diana templo pepercit religione inductus, 
ait de Annibale Plinioa Naturalis His- 
torue xyi. 40« *lcpwv ovic tovv dWo- 
«pCXow xoXe/nfovs d<pnpovpcQa' templa 
hostibus nec externis eripimus. Appia- 
nns id habet cirilium iii. (pag. 516.) 
De Ageailao scriptor latinns vit» ejns : 
neque hoc solum in GreciafecU, ut tem- 



pla Deorum sancta haberet, sed etiam 
apud barbaros summa religione simul- 
acra arasque conservavU. Itaque praf- 
dicabai mirari se, non sacrUegorum nu- 
mero haberi, qui supplicibus eorum no- 
cuissent: aut non gravioribus panis af- 
fici, qui religionem minuerent, quam qui 
fana spoliarenU (Corn. Nepos, cap. 4.) 
De Agesilai sanctimonia in hac re etiam 
Plntarchnm vide (pag. 606 a.) Idem 
mnltos pariter Romanos ejns landis 
participes facit in SnUa (pag. 459 o. ».) 
cfo uvijunv ifSdXovro tovto uev toi t6v 
QXauivtov, tcal Mdviov *Akv\iov, tovto 
&b AluCktov TlavXov, **v 6 utv 'Avrio' 
\ov ^eXoVos ttjs 'EXXaoos , ol 6c tovs 
MaK*66vu>v fiaotXctt JCOTaxeiroXe/Ufj* 
jcoVcc, ov uovov dircoxovTO twv lcpwv 
Ttbv 'EWijvikwv, dWd Kal iwpa xal 



VI. 1 And as this is true in all ornamental works, for tho reason 
which we have mentioned, there is, besides, an especial reason in things 
dedicated to sacred uses. For though these, as we haye said, are 
public in a peculiar way, and therefore may be violated with impunity 
by the lawB of nations ; yet if thero be no danger from thom, there 
is a motive for sparing them, besides those which have been mentioned, 
in the reverence for dirine things : and especially, among those who 
worBhip tho same God by the same law, even though they differ in 
some rites and doctrines. 

2 Thucydides says that this waa the rule of the Greeks. Livy 
says, that when Alba was destroyed, the temples were spared. When 
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Ecco repens tacito percurrit pcctora scnsu 
Relligio ct ssevas componit numine mentcs, 
No flammam tscdasque vclint, no templa sub uno 
In cinercm ^sodisso rogo. 

Adversus Q. Fulvium Censorem dictum narrat Livius: o&- Lib.xm.a. 

stringere eum religione populum Romanum ruinis templorum 

templa azdificantem, tanquam non iidem ubique Dii immor- 

tales sint, sed spoliis aliorum alii colendi exornandique. At 

Marcius Philippus, ad Dium cum venisset, metari sub ipso /<**«, xiw. 7. 

teraplo, ne quid in loco sacro violaretur, jussit. Narrat Strabo 

Tectosages, qui cum aliis pecunias Dclphicas rapuerant, pla- lu>. w. p . 

candi numinis causa domi casdem cum additamcnto consecrasse. 

3 Ad Christianos ut veniamus, commemorat Agathias lu>. u. 1. 

Francos templis pepercisse, ut qui cum Grrecis esscnt ejusdem 



rtfii}» airroTv tcal erefivoTnra iroWuv 
irpoaiQetrav' in memoriam revocabant 
aiii JFlaminium, alii Manium Aquilium 
et jSmilium Paulum, quorum ille, An- 
tiocho ejecto e Gracia t hi vero, debettatis 
Macedonum regibus, non modo Gracan- 
icis templis pepercerant, sedel donis ea 
multoque honore ac sanctimonia auxe- 
rant. Adi et Vitruvium Lib. u. (cap. 
8.) Dionem xlii. (pag. 234 A. Ed.If. 
Steph.) Plutarchum Casare (pag. 720 
e.) Brodseum v. miscellancorum c. 29. 
Gabao Maurus ipse, non Christianus, 
honorem volebat haberi Christianorum 
ecclesiis, contra quam faccrent Yondali, 
quibuB sperabat iratum fore, qiusquis 
ille esset, Christianorum Deum. Tcs- 
tatur boc Procopius Vandalicorum i. 
(cap. 8) qui et Persicorum n. (cap. 9) 
Chosroen, Persam non Christianum, 



ecclesine Antiochiensium Christianorum 
ait pepercisse. Justinianus etiam, ut 
idem refert Yandalicorum n. (cap. 9) 
retinere apud se non ausus est res illas, 
quas nierosoljmorum templo Yespasi- 
anus abstulerat Komam, llomne autem 
repertaa in Afric.im asportaverat Gizer- 
ichus. De sanctimonia a Mahumetistis 
servata loco, in quo Ezechielis et trium 
Danielis sociorum ossa erant condita, 
testia est in itinerario Juda>us Benja- 
min. 

1 Traxisse habent MSS. et ex illis 
nupera atque adcurata Editio : unde fe- 
cerant transisse. Nescio unde suam 
lectionem sedisse habeat noster : quam- 
quam, post illum, ita quoque locum 
laudat J. G. Gravius, Vir Eruditissi- 
mua, in Cic. Yerr. iv. 66. J. B. 



Capua was taken, Silius speaks of tho rcligious feeling which led the 
Romans to prcseryo the templcs. Livy says that it was objected to 
Q. Fulvius the Ccnsor, that he built temples with tho ruins of temples, 
as if tho gods were not every where the same ; and thus involved the 
Ilomans in religious irreverence. When Marcius Philippus came to 
Dius, ho ordered tho tents to bo pitchcd under tho temple, that 
nothing in tho sacrcd placo might bo violatcd. Strabo rclatcs that 
Tectosages, who had plundcred tho trcasures at Delphi, did, in order 
to appease tho offended deity, consccrate them at his home with 
additional offerings. 

3 To come to Christiaus: Agathias relates that the Franks spared 

r i 16 
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religionis. Imo et hominibus ob templa parci solitum, quod 
(ne profanarum gentium, quse multa sunt exempla, adferam, 
Diod.xix.73. quippe cum morem hunc koivcL twv * YLWrivcov vo/uLifia Scrip- 
ubi deciv. tores vocent) m in Gothis Romae captoribus sic laudat Augusti- 
nus: n testantur hoc martyrum loca et basilicce Jpostolorum, 
quo3 in illa vastatione victos ad se confugientes suos alienos- 
que receperunt: hucusque cruentus sceviebat inimicus : ibi 
accipiebat limitem trucidationis furor : illo ducebantur a 
miserantibus hostibus, quibus (°malini, qui y nam distinguit 
mitiores a durioribus) etiam extra ipsa loca pepercerant, ne 
in eos incurrerent, qui similem misericordiam non haberent: 
qui tamen etiam ipsi alibi truces atque hostili more scevientes 
v posteaquam ad loca illa veniebant, ubi fuerat interdictum 
quod alibi jure belli licuisset, tota sceviendi reframabatur 
immanitas, et captivandi cupiditas frangebatur. 

VII. 1 Quod de sacris dixi, idem de religiosis intelligen- 

dum est, etiam de iis, qu» in honorem mortuorum structa 

sunt : nam et h»c, quanquam jus gentium impunitatem ira in 

ista exercendse indulget, yiolari non possunt nisi contemta 

%J£ D<U humanitate. Summam esse rationem aiunt jurisconsulti, qu» 



■» In Ootthis RonuB captoribus] Snb 
Alarico Ariano : cnjns et hoc factnm 
memorabile apnd Cassiodorum xn. 20. 
Bex Alarichut apostoli Petri vata suis 
deferentibus cum excepisset, mox, ut rei 
causam habiia interrogatione cognovit, 
sacrii Uminibus deportari diripientium 
manibus imperavit, ut cupiditas gua 
depradationis ambitu admiserat scelus, 
devotione largissima deleret excessum, 

" Testanturhocmartyrum loca] Ex- 
Bcripsit hunc locum Imdorns in Chro- 



nicia Gotthids JEra ccccxlyii. 

Malim, qui] Omnino aic legen- 
dnm ostendit Oroains, eandem histo- 
riam referens Lib. tii. c. 28. [Nihil 
mntant tamen postremi Editores» e 
familia Monachornm Benedictinornm. 
J.B.] 

P Posteaquam ad Xoca Uta venie- 
bant] Eisdem apostolorum basilicis 
Gotthi snb Vitige Romam obsidentea 
pepercerunt, teste Procopio Gotthico- 
rum 11. (cap. 4.) Etiam barbaris et non 



the temples ; being of the same religion aa the Greelcs, whom they 
conquored. And even men were commonly spared on account of the 
temples, as (not to adduce exampies of heathen nations, which are 
numerous, inasmuch as writers call this the common usage of tha 
Oreekst) by the Goths, when they took Bome; which Augustine 
praises. 

VII. 1 What has boen said of sacred places, may be applied also 
to burial-places, and to tho monuments of the dead : for these, though 
the Law of Nations allows wrath to do its work on them with impu- 
nity, cannot be violated without trampling on humanity. Jurists say 
that that is tho highest Reason, which is on the side of religion. So 
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facit pro religione. Tam pro rcligiosis quam pro sacris pia 
exstat Euripidis sententia Troadibus (vers. 95, et seqq.) : 

Mo>poc &e 6vnr&v Scrris eWop&T TrcJAfic, 
Naouc rt rvpftovs ff 9 Upa r&v KtKfinKorav, 
'Eprjpia dow, avrbs cSAclT vartpov. 

Homo quisquis urbes vastat et Dis Manibus 
Sedes sacratas, templaque, haud recte sapit : 
Kam similis ipsum pestis excidii manet, 

Apollonius Tyanseus q de codIo a gigantibus oppugnato fabulam »««.*. i«- 
sic interpretabatur : vfipicrai eis tovs veoos aurtov tcal ra eSrj t 
vim eos intulisse Deorum templis ac sedibus. Statio Annibal 
sacrilegus, *qui Deumface miscuit aras. 

2 Scipio, capta Carthagine, milites donis ornat, -^wpU t£v 
€iy to 'AiroWwveiov aniaprovTwv y inquit Appianus, exceptis, ****- p- «■ 
qui in Apollinis templum peccaverant. Trophsoum a Mithri- 
date structum Caesar, ut narrat Dio, icaOeXelv ovk eToX/mncrcv £j£ *w. p. 
o>9 toT? efXTToXefilois OeoTs 'lepcvfievov, tollere ausus non est, 
ut belli Diis sacratum. Marcus Marcellus, qure victoria pro- 
fana fecerat, religione impeditus non attigit, ait Cicero Verrina c*p. w. 
quarta : et ibidem addit, 3 hostes esse aliquos, qui in bello reli- 



Christianis jus confugii in talia loca 
profuit, vide Zosimum libro iv. (cap. 
40. Ed. Cellar.) de Tomitanis Barbaris. 
Adde Helvetiorum legem apud Simle- 
rum : (Pag. 302. Ed. Elzevir.) Nice- 
tam Alexio, Manuelis filio: (cap. 4.) 
eundem Lib. i. de Andronico, ubi Sicu- 
los culpat ob violatas Antiochiensium 
ecclesias, (cap. 9.) 

q De calo a gigantibus oppugnato 

fabulam sic inierpretabatur] Ut et al- 

teram de Epopeo Diodorus Siculus. 

[Excerpt. Peiresc. pag. 221. e Lib. vn.] 



9 En ipsa verba Poetao : 

Predpuo quum lacrilcgus ffeco mfecuit 



arccs 



Ipsius [HerctUU] immcritcquo domos ao 

tcmpla Saguntl 
PolJuit, et populis furia» immisit honestat. 

Sylv. Lib. iv. Sylv. vi. vers. 82. et seqq. 
J.B. 

8 Hoc pauUo ante legitur: Non ut 
ab hoste aliquo, qui tamen in bello re- 
ligionum et consuetudinis jura retineret, 
6fc. Caput in ora libri indicavimus. 
J.B. 



Euripidcs, epeaking both of temples and of tombs. Apollonius 
Tyanseus interpreted the war of the giants against tho gods to mean, 
that they violated tho templcs. In Statius, Annibal is calicd sacrilegus, 
for that he Deum /ace miscuit aras, put tho torch to the altar. 

2 Scipio, whon Carthage was taken, gave donations to tho soldiers, 
except those who had transgrcssed against Apollo's templo. Csesar would 
not venturo to destroy the trophy erectcd by Mithridates, as being 
consecrated to the gods. Marcellus, withheld by religion, did not touch 
what victory only had made profano, as Cicero says ; and adds, that 
thereare enemies who, evcn in war, respect the rights of religion and 

16—2 
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ix Div. i$7. gionis et consuctudinis jura retineant Idem alibi Brenni 
bellum fano Apollinis illatum, nefarium dixit. Pyrrhi factum, 
qui Proserpinae thesauros spoliasset, foedum vocat Livius et in 

Lib.xw.64. Deos superbum. Simile Himilconis Diodorus daefietav et els 

ub. xxxt 26, Oeov? afiapTrjfta. Philippi bellum idem ille Livius nefarium, 
quasi Diis superis inferisque illatum : etiam furorem, ac scelera. 

Lib. iL7.n. Florus de eodem, T Philippus ultra jus victorice in templa, 
aras, sepulchra sceviit. Eandem historiam tangens Polybius 

Lib. ▼. u. hoc addidit judicium : ra /uiJt* toij iotots irpdyfiaatp iirt- 
Kovptav /ueWovra firjo r]vTtvovv TrapaaKevdfytv, fULrjTe toIs 
eyQpol? eXaTTaxrtv irpos ye tov eveaTwra iroXefxov, ck 
ireptTTOV xat vaovs, dfia oe tovtow dvoptavras Kat irdaav or) 
rr)v TotavTr\v Karao~K€vt]v XvjmaiveaOat, irais ovk av elrrot tcs* 
elvat Tpoirov Kat Ov/ulov Xvttwvtos epyov; quce neque nobis 
ad bellum futura sunt usui, nec hostibus incommodatura, ea 
ire perditum, templa maxime, et quce in iis simulacra et 
similia ornamenta, quis neget malce mentis et prce irafuri- 
bundce esse opera ? atque ibidem talionis non admittit excu- 
sationem. 

VIII. 1 Quanquam vcro proprie instituti nostri hic non 
est, quid ex usu sit, inquirere, sed laxam bellandi licentiam 
adducere ad id, quod natura licitum, aut inter licita melius 
est ; tamen ipsa virtus, vilis hoc saeculo, ignoscere mihi debet, 
Bi, quando per se contemnitur, ex utilitatibus ipsi pretium 
facio. Primum igitur moderatio ista in servandis rebus, quae 

r Philippus ultra jus vietoritf in Prusiae factum deteatatus Polybiua, cu- 
templa, aras, tepulchra s<tviii] SimUe jus verba Suidaa servavit in vocabulo 



custom. And elsewhere, he calls the violence of Brennus, done to the 
fano of Apollo, nefarious. The act of Pyrrhus, in despoiiing tbo 
treasure of Proserpine, is called, by Livy, foul and contumacious against 
the Gods. So Diodorus speaks of Himilco ; Livy, of Philip. Florus, of 
the same, calls it wickedness and madnoss. Polybius, touching on the 
same history, says tho like, as airoady quoted ; and does not admit 
the excuse of retaliation. 

VIII. 1 Although it is not a part of our purpose to speak of the 
advantages of any course of conduct, but rather to restrain the loose 
licenso of war to that which is lawful by nature, or among the lawful 
ways, the better ; yet oven Virtue, in this age often little esteemed 
on her own account, ought to pardon me, if 1 try to make her value 
apparent by her utility. First, tlien, this moderation in preserving 
things which do not affect the course of war, takes away from au 
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bellum non morantur, magnum hosti telum eripit, desperatio- 
nem. Archidami dictum est apud Thucydidem, ,u?} ydp a\\o Ub.iBs. 
ti vofii^ere Tfjv yfjv twv TroXtfJLiwv, y o/irjpov c)(€iy, i^al ov^ 
fjaaov oaw aneivov e^elpyaaTat, rp (peideaOat ^pt) w$ €7ri- 
7rXe7(rToi/| ical /urj es airovoiav KaTaoTtjoavras auTovs, a\iy7r- 
TOTepovs e^etv' terram hostilem non aliud quam obsidem cen- 
sete, tantoque meliorem, quanto magis exculta est : quare et 
ut plurimum ei parcendum est, ne desperatio hostes reddat 
invictiores. 8 Idem Agesilai consilium, cum Acarnanibus, con- xvclhua. 
tra quam sentiebant Achrei, libcram reliquit sementem, aiens, ia' 
quo plus sevissent eo pacis cupidiores fore. IIoc est quod 
dicit satyra : spoliatis arma supersunt. Livius narrans cap- Juv». viii. 
tam a Gallis urbem : placuerat, inquit, principibus Gallorum, lh>. ▼. o. 
non omnia concremari tecta, ut quodcunque superesset urbis, 
id pignus ad flectendos hostium animos haberent. 

2 Adde quod speciem hoc prsefert, manente bello, magnae 
de yictoria fiduciae : ct quod clementia apta per se frangendis 
et conciliandis animis. Annibal apud Livium in Tarentino ut>. uiv. so. 
agro nihil yiolat : apparebat, ait, non id modestia militum 
aut ducis, nisi ad conciliandos Tarentinorum animos fieri. 
Simili de causa Augustus Caesar do Pannoniis rapina abstine- 
bat. Causam Dio adfert : tj\irtfy ydp iOeXovTas avrovs ub. x\\%. 
ewa^eaQai* sperabat enimfore, ut sic eos sine vi sibi adjun- 
geret* Timotheus ca cura, quam supra narravimus, prseter 
alia TroWrjv Tt)v evvotav twv iroXeiiiwv ednpevev, ait Poly-Lib.iu.io. 

Prusia, et Excerpta Peiresciana. (pag. • Idcm Agetilai consilium) Meminit 

337.) et Plutarchus Agesilao. (Pag. 608 b.) 



enemy that grcat weapon, dcspair. So Archidamus says, that the 
enemy's land is a hostage, to be sparcd that dcspair may not gi?e 
thom strength. So Agcsilaus advised to let the Acarnians sow their 
land ; saying, that thoy would ho all tho more desirouB of peace. So 
Juvenal, spoliatis arma supcrsvnt, when men have lost all they find 
arms. So Livy says the Oauls judged, when they took the city. 

2 Add, that such a course, during war, presents the appearance of 
a groat confidenco of victory ; and that clemency is apt to hend and 
conciliate men's minds. So Annibal, in his conduct towards the 
Tarentines, does not wasto the land ; not from moderation, but to con- 
ciliate them. So Augustus acted towards tho Pannonians. So Timo- 
theus, in tho case alrcady mentioned, obtained tho good will of tho 
enemy. So Quintius and tho Romans». in tho case above given, found 
that, as tho fruit of their conduct, the cities of Thessaly and tho 
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ffinus, magnam ab liostibus ipsis benevolentiam captabat. 
*De Quintio et qui cum eo erant Romanis Plutarchus cum 

r&FUm ^® 8 * Bupra diximus commemorasset, addit: hujus modestice 
non multo post fructum cepisse; nam ut in Thessaliam per- 
ventum est, defecerunt ad eum urbes. Tum vero et qui intra 
Thermopylas habitahant Grceci Quintium ardentibus votis 
desiderabant : Achcei vero y renuntiata Philippi amicitia, 
sodetatem adversus eum cum Romanis inierunt. De Lin- 
gonum civitate quae bello, quod ductu Cerealis, auspiciis autem 
Domitiani, in Civilem Batavum ejusque socios gerebatur, po- 

LibMr.a pulationem formidatam evaserat, sic narrat Frontinus, quod 
contra exspectationem inviolata nihil ex rebus suis amiserat, 
ad obsequium reducta septuaginta millia armatorum tra- 
didit ei. 

3 Consiliis contrariis contrarii quoque eventus : exemplum 

Lib. xxvi 38. (Jat Livius in Annibale : Preeceps in avaritiam et crudelita- 
tem animus, ad spolianda quce tueri nequibat, ut vastata 
hosti relinquerentur, inclinavit. Id fcedum consilium cum 
incepto tum etiam exitu fuit : neque enim indigna patien- 
tium modo abalienabantur animi, sed ceterorum etiam: 
quippe ad plures exemplum quam calamitas pertinebat. 

jEgidLRtg. 4 Verissimum autem sentio, quod a theologis quibusdam 

ffilim. w-' n °tatum est, et summarum potestatum et ducum qui Christia- 
nos se et a Deo et ab hominibus haberi volunt officium esse, 
violentis urbium direptionibus et si quid his simile est interce- 
dere, ut qura abire non possint sine gravissimo multorum inno- 

t De Quintio] Nempe T. Quintio ivopxou ijv to?« dpx*toii, Mij&efiiav 

Flaminio. nro\iv twv 'AfKfmcrvoviStDV dvdaTaTov 

4 Testis eat JEschiices : 'Ev oU <roi»]<retv, &c Orat. de male obita 



others came over to them. The city of tho Lingones, whieh escaped 
the apprehended ravage in the war against Civilis, was reduced to obedi- 
enee, and supplied seventy thousand armed men; as Frontinus relates. 

3 The opposite cause leads to an opposite result. Liry gives an 
example in Annibal, whon ho committed ravage in his retreat, and 
alienated the minds, both of those who suffored, and of thoae who 
fearod. 

4 It is al8o most true, as some theologians have noted, that it is 
the duty of rulers and leaders, who wish to be reckoned Christians by 
God and by mcn, to abstain from storming of cities, and other like 
violont proceedings ; which cannot take place, without great calamity 
to many innocent persons, and often do little to promote the ends of 
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centium malo, et saope ad belli summam parum proficiant : ita 
ut bonitas Christiana fere semper, ipsa quoque justitia plerum- 
que ab ipsis abhorreat Majus sane est Christianorum inter 
se vinculum, quam olim Grocorum fuit, quorum bellis ne qua 
4 urbs Graeca exscinderetur cautum erat Amphictyonum de- 
creto. Et Alexandrum Macedonem narrant yeteres nullius rei 
a se actse magis ductum poenitentia, 5 quam quod Thebas 
eyertisset 

legat. pag. 263 A. Edit. Basil. 1572. 5 Vide, inter alios, Plutarchum, 

J. B. VU. Alexandr. pag. 671 b. J. B. 



the war: bo that Christian goodness almost always, justice mostly, 
muflt inspire a repugnanco to them. The tio of Christians amongst 
each other is closer than was that of the Greeks formerly; and yot 
there was a decree of the Amphictyons, that in their wars, no Greek 
city should be destroyed. And the ancients relate, that Alexander 
the Great nerer repented of anything, so much as he did of the 
dostruction of Thebes. 



CAPUT xnr. 

TEMPERAMENTUM CIRCA RES CAPTAS. 

I. Res etiam hostilium subdi- III. Debitum hic intelligi etiam 
torum bello captas retineri quod in bello subnascitur. 
ad modum debiti: Exempla. 

II. Non etiam in pamam alieni IV. Humanitatis esse, summo 
criminis. jure hic non utu 

I. 1 QED neque peccato vacare, aut a restitutionis onere 
O immunis censeri debet rerum hostilium in bello justo 
captura. Quippe a si id quod recte fit spectas, non ultra lici- 
tum est capere aut habere quam causa subest debendi in hoste: 
y\cl <ujure excepto quod etiam extra eam ad securitatem necessari® res 
possunt detineri, sed restituendse cessante periculo, in se 
aut in pretio, secundum ea qu» libro n. cap. ii. tractavimus : 
nam quod et in re pacatorum liceret, multo magis in re hos- 
tium licet. Hoc igitur est capiendi quoddam jus, sine acqui- 
rendi jure. 

* Si id quod recte fit spectas] Vide et poenam insuper pendere. [Habet 

qnod jadicavit Innocentius Romanus Anctor noster ex Appiaxo Alkzan- 

Pontifex apud Bembum i. (fol, 12. Ed. drino, Bell. Mithrid. pag. 172, 173. 

Venet. 1651.) Ed.H.Steph. J. B.] 

b Aut ex pcena] Romani Prusiam * Vide supra, Lib. n. cap.iL num.3. 

Attalo jusserunt et damnum resarcire J. B. 



Chapter XIII. Restraints respecting Captures. 

I. 1 Eren the capture of what belongs to the enemy in a just 
war, is not to be conceired to bo free from fault, or relieved from all 
burthen of restitution. For if you look at what is right, it is not law- 
ful to take or have anything, boyond what rests on the enemy's debt 
to you ; except that beyond this, things necessary to your safety may 
also be detained, but aro to be restored when the peril is over, either 
in themselves or in their prico ; as we have explained, B. u. C. iL 
For what would be lawful in things belonging to those with whom 
we are at peace, is still more clearly lawful in the case of an enemy. 
This is the right of taking, without the right of keeping. 

2 As a dcbt may be due to us, either to rectify an existing in- 
equality, or as a punishment ; so a thing belonging to the enemy may 
bo acquired either way, but with a difforence. For as we have said 
above, in virtue of the former kind of debt, the property, not only of 
the debtor himself, but of his subjects also, is bound by the Instituted 
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2 Cum autem deberi aliquid nobis possit, aut ob inaequa- 
litatem rerum, b aut ex poena, potest ex utraque causa acquiri c*jet *n#um. 
res hostilis, sed cum discrimine tamen : nam supra diximus, ex f^j^jj 
debito illo priore non res tantum debentis sed et subditorum * Ji^fjf *■ 
ejus ex introducto jure gcntium quasi fidejussione obligari. tltJitS 
Quod quidem jus gentium alterius generis credimus, quam h 1 ^ " 11 * 
illud quod in impunitate sola aut externa vi judiciorum con- disp ll7 ' 
sistit. Nam sicut in res nostras, ex consensu privato nostro, 
ei quicum actum est, non externum modo, sed et internum jus 
qua^ritur, sic et ex communi quodam consensu, qui singulorum 
consensum vi quadam in se continet, quo sensu lex woXew 
avvQr\KY\ Koivrj, l communis pactio civitatis dicitur. Atque id 
in hoc negotii genere placuisse gentibus eo est credibilius, 
quia ha?c lex gentium non 2 solum majoris mali vitandi causa, 
sed etiam juris cuique sui consequendi gratia introducta est. 

II. At in altero debendi genere quod poonale est, non 
video gentium consensu tale jus in res subditorum esse prodi- 
tum : odiosa enim est talis rerum alienarum obligatio, ideoque 
latius produci non debet quam actum apparcat. Neque vero 
par est utilitas in posteriore hoc et in priore debendi genere : 

3 Omnea Editiones, etiam prima, quod etiam extra eam ad secvritalem 

habent heic sola, qu» vox manifesto necessakiam res possunt dctineri ; pro, 

mendosa est. Mutavinius igitur, ut ad securitatem mecessari/E res: qwe 

sensus postulabat, quemadmodum et in- menda a nemine animadversa, mirum 

itio Capitis, ubi etiam in omnibus Edi- sane est. «7. B. 
tionibus hactenus legebatur: excepto 



Law of Nations, as undcr a kind of suretysbip. And this Law of 
Nations we hold to bo of another kind from that which consists only in 
impunity, or the compulsion of tribunals. For, as he with whom we 
deal, does, by our privatc consent, acquire, not only an external right 
to our property, but an internal also ; so also is such a right acquired 
from a kind of common consent which contains in itself by a peculiar 
force the conscnt of individuals ; in which sense, the Law is called 
the Common Pact of the State. And that such an appointment was in- 
tended by nations, in this case, is tho more probablo, inasmuch as this 
Law of Nations is introduced, not only for tho sake of avoiding a 
greater evil, but in order that each one may obtain his own right. 

II. But in tho othor kind of debt, which is dcbt as ponalty, I 
do not see that such a right ovcr the property of subjects is esta- 
blishcd by the Law of Nations. For such an obligation, imposod on 
tho propcrty of another, is an odious rule, and therefore ought not to 
be carried furthor than it appears to be actually settled ; nor is the 
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nam prius illud est in bonis, posterius hoc non est, ideoqne 
persecutio ejus sine damno omitti potest Nec obstat quod su- 
Lih.u.1 pra de jure Attico diximus. Nam ibi homines obligantur non 
ex eo proprie quod civitas puniri poterat, sed duntaxat ad 
cogendam civitatem id facere quod facere debebat, id est, 
judicium reddere in sontem ; quod debitum ex officio ad prius 
illud, non ad posterius debendi genus refertur: aliud enim 
est debere punire, aliud debere aut posse puniri, quanquam 
ex cessatione circa illud hoc sequi solet, sed ita ut distincta sit 
causa illa et hoc effectum. Ergo poenaa nomine acquiri res 
subditorum hostilium non poterunt, sed eorum duntaxat qui 
ipsi deliquerint, in quibus et magistratus continentur qui de- 
licta non puniunt- 

III. Ceterum res subditorum et capi et acquiri possunt, 

non tantum ad consecutionem debiti primarii, unde ortum est 

bellum, sed et subnascentis, secundum ea qxm diximus initio 

Ki'n?io ^J 118 ^bri. £t sic accipiendum est, quod scribunt theologi 

itotfefri quidam, capta in bello non compensari cum debito principali: 

mUdbeUo. 

capL e j^peniQjn^ gux ^ ^dlttm facia apud Homerum Hiadoe V Tocem Ttfinm 

ettet] Meminit Poivbins excerpto lega- scholiastes interpretatur rpoarifiov 

tionum 23. Sic et a SuUa damnati A- rou iroXifiov' Aeyet ik t& r\ni<nt rmw 

siatici, narrante in Mithridaticia Appi- i» Ty n$X« Krtiitarmr belli atstimatio- 

ano. (Pag. 213.) Morem hunc pro nem, dimidium ntmpe rentm qua* ut urbe 

■e allegat rez PolonUe, apud Thuanum erani. (Ad rers. 286.) 

libro lxxiii. anno cIoIolxxxi. Sic » Estapud JvmsvH^bemiegevicH, 



utility of the extenBion on a parity, in this, and in the other kind of 
debt : for tho other is a part of my property, but this is not ; and 
therefore the ezaction of it may be omitted without wrong. Nor ifl 
there any objection, in what we have said above of the Attic law. For 
in that case, men were obliged, not properly because the city could be 
punished, but only in order to compel the city to do what it ought to 
do, that is, to pass judgment on a guilty person ; which official debt 
i8 to be referred to the former kind of debt, not to the latter. For 
it is one thing to owo the duty of punishing, another, to owe or to be 
liable to a punishment; althougb, from the omission of the former, 
the latter often may follow; but still, so that they are distinct, the 
former as the cause, and the latter as the effect. Thercfore the pro- 
perty of subjects cannot be acquired on the ground of penalty, but 
that of those only who have offended; among whom are included 
also tbe magistrates, who do not punish offensos. 

III. But the property of subjects may be both taken and kept, 
not only for the ezaction of the primary debt, from whence tho war 
aroso, but also of a debt which grows up during the process, as we 



Cap. XHI.] TEMPERAMENTUM CIRCA RES CAPTAS. 251 

intelligendum enim hoc usque dum secundum sanum judicium 
satisfactum sit de eo damno quod in ipso bello datum est: 
sic in disceptatione cum Antiocho Romani, Livio narrante, lid. xuru. 
c impensam, qu» in bellum facta esset, omnem prastare regem 
aequum censebant, cujus culpa bellum excitatum esset. Apud 
Justinum est impensas belli lege justa 3 suscepturus : apudLfl>.miii.i. 
Thucydidem damnantur Samii yjprifxara ra ava\w9evTaisb.i.m. 
diroSovvai, solvere belli impensas. Et alibi s©pe. Quod 
autem victis juste imponitur, idem et bello juste extorquetur. 
IV. 1 Ceterum sciendum est, quod et alibi meminimus, 
latius patere caritatis quam juris regulas. Qui divitiis floret, 
immisericordise reus erit, si inopem debitorem omnibus reculia 
suis excutiat, ut ipse ultimum quadrantem consequatur, mul- 
toque magis si is ipse debitor in id debitum venerit sua boni- 
tate, ut si pro amico fidejusserit, ipse autem nihil pecuniaa 
verterit in rem suam. d Miserabile enim est 9 ut ait pater d**. 173. 
Quintilianus, sponsoris periculum. Tamen tam durus credi- 
tor contra jus stricte dictum nihil facit. 

nec nlla varietas lectionii notatnr in ter creditorem venire, qnam si recipere 

Editione Greviana, nec in ultima V. CL a debitore non possit. Bene tdlvo pu- 

Abr. Gronovii. J. B. dore: nam sponsores appellare, videtur 

d Miserabile enim est, ul ait pater habere qnandam ivtrtoiriav f ut ait Ci- 

Quintilianus, sponsoris periculnm] Ad« cero ad Atticum xvi. 15. [Vide Noodt. 

dit salvo pndore ad sponsorem non ali- Jul. Paul, cap. xi. J. B.~\ 



said at the beginning of this Book. And in this senso, we are to take 
what is said by somo theologians, that capturos in war are not to 
bo reckoned only in tho way of coxnpensation for the principal debt. 
For this is to bo understood until, according to a sound judgmont, 
sati8faction is made for the damage which has beon inflicted in the 
war itsolf. Thus tho Romans in their dispute with Antiochus, thought 
it a reasonable demand that ihe king should rcpay all the expenses 
of tho war, sinco by his fault tho war took place. So, of tho ezpenses 
of tho war, in Justin, Thucydides; and clsewhere froquently. And 
what is justly imposed on tho conquored, is justly eztorted by war. 

IV. 1 But here too, we must recollect what we have elsewhero 
said, that the rules of charity are widor than those of justice. He 
who abounds in wealth, is guilty of want of clemency, if he wring a 
needy dobtor with stringent rules, and ezact tho uttcrmost farthing : 
and still more, if that dobtor have run into the debt by his own good- 
ness, as for instance, by boing security for a friend, without having 
turnod any of tho money to his own profit. Tke danger 0/ a surety 
istobe pitied, as Quintilian says. And yet eren so hard a creditor 
does nothing against strict right 
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2 Quare e exigit humanitas, ut his qui extra culpam sunt 

belli, quique non alio quam fidejussorio nomine obstricti sunt, 

relinquantur res istae quibus nos facilius quam ipsi careamua, 

praesertim vero si satis appareat illos ipsos id, quod eo modo 

amiserunt, a ciyitate sua non recuperaturos. Huc pertinet 

xen. de c*ri quod Bahylone capta Cyrus militibus dixit : ovkovv dStKia ye 

n- «. e^€T€ o, ti av €"^oiT€ 9 aWa (piXapOfxvTria ovk a(paiprja€a9e y 

tiv ti €aT€ i\eiv avrovs' injuste quidem non possidebitis 

quce tenetis ; sed si quid non auferetis hostibus, id vestrce 

erit humanitatis. 

iBflid.itcg.de 3 Notandum et hoc, cum in subsidium introductum sit 

7^ U7*' J us ^ oc m ^ ona su ^ditorum innocentium, quamdiu spes est nos 

nostrum satis facile consequi posse ab originariis debitoribus, 

aut ab iis qui jus non reddendo sponte sua debitores se 

faciunt, ad eos venire qui culpa vacant, etiamsi concedatur 

cum stricto jure non pugnare, abire tamen ab humanitatis 

regula. 

4 Exempla hujus humanitatis exstant passim in historia 

praesertim Romana, ut cum agri hostibus devictis ea conditione 

LmD.d^ concessi ut in civitatem venirent, id est, vict® civitati cede- 

d.z.ia/. 15. rent, aut cum ex agris modicum, honoris gratia, f veteri 

( 2. D. de ° 

rtivind. 

btu* < *4o Mr * e Extyt humamtas] Ptoleroeeus De- perio et honore inter ipsos certari. 

8ilv. in verb. metrio Antigoni filio tabemacalam et Narrat Plntarchns Demetrio. (pag. 891 

J^y 3, ' aliaadcuram corporis ipsias pertinen- a.) Vide et factum Sanctii Vasconum 

tia, pecunias qnoqne captas remisit, di- regis apud Marianam Lib. xi. cap. 16. 

cens non de omnibus rebus, sed de im- f Veieri possessori relinquebatur] 



2 Wherefore humanity requires that wo should leave, to those who 
are not in fault in tho war, and who are only hound as sureties, tho 
things which we can do without, hetter than they can : especially if it 
appear that they will not recover from their city what they thus lose. 
So Cyrus, when Bahylon was taken said to his soldiers, What ye do 
not takefrom the enemy, they will owe to your humanity. 

3 This also is to be noted, that so long as we havo a hope of 
receiving our debt from the original debtor, or from those who have 
made themselves debtors by not yielding our right, to come upon 
those who are froo from fault, although it may not be at variance 
with strict law, is contrary to humanity. 

4 Eiamples of this humanity are everywhere extant in history, 
especially that of Rome : as when, on tho conquest of a country, the 
lands were granted, on condition that they should helong to tho con- 
quered city : or when a portion of the land was left honoris gratia to 
the old possessors. Thus the Veientes were mulcted of part of their 
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possessori relinquebatur. Sic a Romulo Veientos agri parte lw. l 15. 
mulctatos narrat Livius. Sic Uxiis Alexander Macedo agros ait. m. 17. 
quos habuerant dedit vectigales. Sic deditas urbes non diripi 
sspe legas : et supra diximus, non personis tantum, sed et re- 
bus agros eolentium cum laude et ex pio canonum proscripto 
parci, saltem sub tributo ; et sub simili tributo solere et mer- 
cibus concedi a bello immunitatem* 

Appianns CiviHum xx. rZv Sk iroXtfittov omnes agros adimebant, std eum eis par- 

oTt KpaTtfaaitVy ob&k rovrtav &nravav tiebantur. (Pag. 516.) Sic et Vanda- 

rnv yv* dtpnpovvro, ccXX' ifiepP^ovro' los in Africa et in Italia Gotthot fedsse 

Romani veteres ne hostibus quidem victis historto nos docent. 



land by Romulus. So Aloxander of Macedon gave the Uxii their 
lands, on the payment of tribute. So you often read that cities which 
Burrendered, were not plundered. And wo have said above, that not 
only persons, but the lands themselves of the cultivators, were often 
spared, with general approval, and according to the pious precept of 
the Canons, at least under tribute; and that, undor a like tribute, 
merchante have been accustomed to receive protection in war. 



CAPUT XIV. 



TEMPERAMBNTUM CIRCA CAPTOS. 



I. Quo usque capere homines 
liceat jtutitia intema : 

II. Quid interno justitias domi- 
nio in servum Uceat: 

m. Non licere occidere innocenr 
tem. 

IV. Non punire inclementer. 

V. Non operas nimium graves 
imponere. 



VI, Peculium quomodo domini, 
quomodo servu 

VII. An servisfugere UceaL 
VIII. An e servis nati domino Ur 

neantur, et quatenus. 
IX. Quid /aciendum ubi cap- 
torum servitus in usu non 
est. 



I. 1 /ATTIBUS in locis captivitas hominum et seryitus in 
vict dejur* V2£ more est, si internam justitiam respicimus, limitanda 

Lem^i.nc pnmum est ad rerum instar, ut scilicet eo usque licita sit 
pYi* 1 ^/** &&* acquisitio, quo usque debiti aut primarii, aut subnascen- 
iJo U rt 121^' tis quantitas patitur, nisi forte in ipsis hominibus peculiare sit 
vaknt.<iif]». jelictum quod libertatis damno puniri roquitas ferat Hacte- 
nus igitur nec ultra justum bellum gerens in hostis subditos 
captos jus habet, idque in alios valide transfert 



• Quod non omnes qui inter hottet 
Juerant tervot fecittei] Filius ejus Alex- 
ander Thebis captis exexnit serritati et 
sacerdotes, et eos qui decretis in se fac- 
tis non adsenserant: narrat Plutarchus 
inyitaejus. (Pag.OTOE.) 

b Captivum te dicebat, non tervum] 
Philo: focel koI tot^k vlwv nrifids 
tcariOeo-avy jcai vlol TciWdtcis trarepwv, 



1j jcara Xporelav dvaxdevrav $ jcara 
nr6\ep,ov alxfioXeiTtov yevofievtov, ovs 
ol Tt|« </>u<re»« vofioi r&v KecrmOep 8v- 
res (3e(3at6repoi ypd<f>ovaiv l\evOepow 
nam et patret pro JUiit et JUii pro pa- 
rentibut tepe pretium pependerunt, aut 
vi latronum abreptit, aut belli more 
captis, quot quidem natur<t leget valen- 
tioret hit qua. in terrajhtnt legibut, tcri- 



Chapteb XIV. Eestraints respecHng Prisoners. 

I. I In those places in which the captirity and serritude of men 
is usual, it must, if we regard internal justico, be limited in the same 
way as property; bo that wo may havo such acquisitions, only so far as 
is permitted by the amount of a debt, either primary or subnascent ; 
except there should be somo peculiar delict, which equity ailows to be 
punished by the loss of liberty. So far, therefore, and no further, bas 
a belligerent right over captive enemies, and the power of a ralid 
transfer of such right to others. 

2 It will moreover be the duty of equity and goodness, to apply, 
here also, those distinctions which we noted before, with regard to 
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2 Erit autem aequitatis et bonitatis officium hic quoque ea 
adhibere discrimina, qu», cum de interficiendis hostibus age- 
retur, supra annotata sunt. Demosthenes in epistola pro Ly- *»«•"**■ 
curgi liberis laudat Philippum Macedonem, a quod non omnes, 
qui inter hostes fuerant, servos fecisset : xal yap ovre SUaia 
elvai irpos airavTas Ta avTa, ovtc Ka\a tjyetTo, aXXa 
Ttjv Ttj? d£ia$ irpoaOtjKTjv avXXoyi^ofxevos, to, toiovt 67r€- 
Kpivev neque enim, inquit, eadem in omnes aut aqua aut 
lumesta censebat, sed rem exputans cum accessione ejus quod 
quisque meruisset, etiam in talibus velut judicem agebat. 

II. 1 Sed primum notandum hic est, jus illud quod 
quasi ex fidejussione pro civitate oritur, neutiquam tam late 
patere, quam jus quod ex delicto nascitur in eos qui pcen» 
servi fiunt. Unde Spartanus quidam b captivum se dicebat, 
'non servum: nam si rem recte inspicimus, jus hoc generale 
in captos ex bello justo par est ei juri quod habent domini in 
eos qui se paupertate coacti in servitutem vendiderunt, demto 
quod etiam magis miseranda est eorum calamitas, qui non suo 
facto speciali sed regentium culpa in eam sortem deveniunt. 
AetvoTaTov SopiaXwrovs yeveaOai* res acerbissima est belli 
jure captivum fieri : teste Isocrate. puu. ^xoa. 



buni liberoi. (Lib. Quod omnit Probus 
liber, pag. 870 e.) Nimirum ut apnd 
Theodecten Helena loqnebatur: 

CfaSr dw* ajv^ocr ciryrfror pt^MfufTWf 
T(f &* vpomivtly a£iM<r«icv Adfrptr; 

Utraque generb parto prognatam Dcii» 
Eriine lanram nominaro qui audeat ? 

[Habet hoe Anctor noster etiam in 

Excerpti* tx Tragad. et Comad, Gr*c. 



pag. 445. eed non docet, nnde hauserlt. 
Reperies apnd Aribtoteleii, Politic. 
Lib. i. cap. ri. pag. 302 b. E<L Paris. 
ubi legitur: Otieav o" dir\ &c. ut et 
in Heinsii Editione, cum Paraphrad. 
J.B.] 

1 Refert id Plutarcdus, Apopth. 
Lacon. pag. 234 c. Tom. u. Ed. Wt- 
chel. J. B. 



killing onemies. Demosthenes praises Philip, because he did not 
mako slaves of all who had been his enemios, but woighed their 
deserts. 

II. 1 But first, thls is to bo noted ; that the right which arises 
from citizens bcing a flort of surety for the State, is by no means to be 
cxtcndcd so widely as the right which arises tx delicto against those 
who aro penal slaves. And thus, a ccrtain Spartan eaid, that hc was a 
captive, but not a slavo. For if wo rightly look at tho matter, this 
gcncral right against captives, is on a like footing with tho right of a 
master ovor those who have flold themsclvcs into slavery undcr the 
compulsion of want; abstracting tho heavicr part of their caiamity, 
that they have come into that caso, not by any special act of their 
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2 Est ergo servitus haec perpetua obligatio operarum, pro 
seiv^fc bc* alimentis itidem perpetuis. Chrysippea definitio huic generi 

servorum optime congruit : servus est perpetuus mercenarius. 
Et lex Hebrsea eum qui inopia coactus se vendidit diserte 
mercenario comparat. 2 Deut. xv. 18, 40, 53, et in redemtura 
ejus operas ita vult ipsi prodesse sicut fructus ex agro vendito 
percepti prodessent veteri domino. Deut. xviii. 50. 

3 Multum ergo distat id quod impune in servum fit ex 
i deckm. gentium jure, et id quod naturalis ratio fieri sinit. Ex Se- 

neca supra citavimus : cum in servum omnia liceant, est ali- 
quid quod in hominem licere commune jus animantium 
Apud stob. vetet. Philemonis illud eodem tendit : 

Ttt.©. 

K$v toovkos fy Tis ovdcv ^TTOV, dfOWOra, 
"AvOpoiros ovtos coti* ap av$p<oiros §. 

Horo, quisquis est homo natus, quamvis serviat 
Is servitutem, tamen esse homo non desinit. 

r p . xivti. Alibi item Seneca : servi sunt, imo homines : servi sunt, imo 
contubernales : servi sunt, imo humiles amici: servi sunt, 

satumiu. imo conservi : quse et apud Macrobium legas sensum plane 

cotot. w. i. eundem habentia cum Pauli apostoli dicto : Domini, jus et 
cequum est servis prcestare, gnari vobis quoque dominum esse 

Rphet. tl9. in codo. Et alibi vult dominos cum servis non minaciter 

9 Heic mendose omnes Editionea, Deut. xviii. 50. reponendnm, Lerit. xiv. 

aprima usqne,sese habent Legendum, 27, 50. Res statim patebit inspicienti 

ut ad Pufendorfium obiter obserravi- loca illa. J. B. 
mus,.Leyit xxt. 40, 53. et postea, pro c 'Ev nritcpta yj/vxn*] Sic et in epi- 



own, but by the fault of the rulers. It is the bitterest lot, tobea eaptive 
by the laws of war, as Isocrates says. 

2 This servitude, then, is the perpetual obligation of working for 
perpetual aliment. The definition of Chrysippus here exactly applies; 
A slave is a perpetual labovrer for hire, And the Hebrew law plainly 
corapares him who, under the compuision of need, has sold himself, to 
a labourer for hire; and directs that in redeeming him, his iabour 
sball be reckoned in the same way that the produce which has been 
gathered from land sold is to be reckoned to the former owner. Deut. 
xv. xviii. 

3 There is a great difference between that which may be done 
with impunity towards a slave by tho Law of Nations, and that which 
natural reason suffers to be done. Wo havo before cited Seneca to 
this effect. So Philemon says, A slave does not cease to be a man. 
Seneca adds that Slaves are not only men, but fellow-lodgers, humbU 

friends, fdlow-servants : agreeing plainly with what St Paul says, 
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agere, eo quod jam diximus argumento, quod et ipsi dominum 

in coelo habeant, qui ad talia qualitatum discrimina non atten- 

dat. In constitutionibus qu» Clementi Komano asscribi solent Ub. vu. ix 

legitur, ovk €7riTa£ei9 oov\tp aov, q iraioiatcri c ev iriKpia \f/u- 

Xtjs, cave servo aut andllce imperes acerbo animo. Clemens 

Alexandrinus seryis nos uti vult tanquam alteris nobis, quando Ptrdag.rn.it. 

homines sunt non minus quam nos, secutus sapientis Hebraei 

dictum : el iari o~oi oikcttjs, aye avrov tos d$€\<pov y on 

w$ rj ^vyri aov' si servum habeas, ut Jratre utere, talis 

enim est qualis tu. 

III. Jus ergo vitae et necis quod dicitur in servum do- 
mino prostat, ut domesticam habeat jurisdictionem, sed nimi- 
rum eadem religione exercendam, qua publica exercetur. Hoc 
yoluit Seneca, cum dixit: in mancipio cogitandum non quan- Li^tucum. 
tum illud impune pati possit, sed quantum tibi permittat 
cequi bonique natura, quce parcere etiam captivis et pretio 
paratis jubet: qui et alibi, quid interest, ait, quali <7 W & *j£ » l £ 
teneatur imperio, si summo tenetur ? quo loco comparat sub- 
ditum servo, et ait dispari titulo paria in illos licere: quod 
certe in hac parte vitae adimend©, et si quid eo accedit, veris- 
simum est. Majores nostri, ait idem d Seneca, domum nos- 
tram pusillam rempublicam esse judicarunt ; et Plinius : 5r*iJ l i«. 

stola Barnabe eat : ov p>j #xito£i|s ir<u- in Christum sperantUnts, ne eo ipso o#- 

iicitn fj 6ov\a> <rov iv triKpia, toi* itrl tendas non timere te eommunem Hbi et 

rdv axrrbv iXiri^ovai, /iijwoT« ou <j>o- ipsi Dominum, (Cap. 19.) 
fitidnvn r6v l-r' dfKporepoit Qtov. noli d Seneca] Epistoia xlyii. 

aeerbe imperare servo aut ancillcB Uus 



Colos. iv. 1. And elsewhere, Eph. yi. 9, he directs masters to do good 
to their Blares, forbearing threatening, on the same ground, knowing 
that their Master also is in heaven, who does not regard such differences. 
In the Clementine Confititutions we hare the same. So Clemens 
Alexandrinus bids us uso our Blaves as our other selves, since they are 
men no less than we ; following the saying of the Hebrew wise men. 
m. The right of life and death over a slave, tben, gives the master 
a domestic jurisdiction ; whicb, however, is to be exercised with the 
same regard to conscience, as a public jurisdiction. So Soneca, as 
before ; and again, he compares a slave to a subject, and sayB that, 
though by a different title, the samo things only are lawful in the 
one caBO as in the other ; which is especially true with regard to this 
right of taking away life, and what approaches to it. Our ancettors, 
says Seneca, regarded a houst as a smaU republk : so Pliny. Cato 
the Censor, if any slave was supposed to have committed a capital 

[grot. III.] 
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servis respublica qucedam et quasi civitas, domus est. Cato 
p«g. 349a. Censorius, narrante Plutarcho, si quis servus capital admisisse 
videretur, de eo supplicium non sumebat, nisi postquam dam- 
natus esset, etiam conservorum judicio. Quicum oonferenda 
verba Job. xxxi. 13, et deinceps. 

IV. Sed et circa minores pcenas, puta verbera in servos, 
adhibenda est sequitas, imo et clementia. Non opprimes eum, 
e non dominaberis ei dure, ait lex divina de servo Hebraeo, 
quod nunc prolata vi proximitatis ad omnes servos debet ex- 
tendi 3 , Deut xv. 17, 45, 53. Ad quem locum sic f Philo x 

0cpdlTOVT€S TV^Tf fUL€V i\aTTOVt KijlprjVTat) <pV(T€(i)$ $6 Ttjs 

avTtjs fieraitotovvrat toTs oeairoTat*' ry $e Oeitp vojuup Ka- 
vwv twv CiKaiwv iartVy ov to Tujff^s ccXXa to Tqs (pvaea)? 
ivapfiovtov. oto irpoarjKei tovs Kvpiovs /nrj KaTaxopafs XP^" 
aOat tcus e}~ovaiai$ KaTa t£v oikctSv, aXa^oveiav xat virep* 
o\f/iav Kat Setvrjv w/norrjTa eiriceiKVv/uivov?. Tavra ydp 
ovk €0"ti oeiyfiaTa yfrvxfc eiprjvtKrjs, aXX* itr aKpacias tov 
vtrevOvvov (male editum avevOvvov) Ko\a^ovarj9 Kard Tvpav- 



• Won dominaberis ei dure] Vide 
Mosem de Kotzi pneceptis jubentibus 
147, 175, 178. et collationem legum 
Mosis ei Romanarum titulo m. Pris- 
cus in excerptia legationum ubi Roma- 
nos barbaris prefert: auetvov ik «cal 
tois olKerai* &taT*\ovot *Pa>fia?o< XP**" 
fievot. vaTepwv ydp ij itdaoKa\<av ele 
avrove ipya itrtdeiKWVTai. i<f>' w tG>v 
<paO\mv direxofievovv, fieTtivai airep 
avTots <pav\a vevofitarat, ato<f>povt%pv- 
ot o<pdv inrl Tote dfiapTij/xaoiv, voaicep 
tovs olxeiov? iraiiae, oitde ydp ovd* 
avTOte ddvaTOVy oiairep lukudaiv, iird- 
•yeiv OeLttv. iXevdepias 6e TpoTcot irap* 
avTolttrkeioroi, fjv ov p.6vov Tceptovre? t 

d\\d Kal TeXevTtZvre? x a P*£ otrra h & la - 
TdTTOvre* koto Ttj? rceptovoiat ov /9ou- 
Xovtoi Tpotrov* Kal vofiot iariv, ulotcep 
fcaoro? Te\evrtiov icepl twv icpoot\K6v» 



twv /SovXei/a-oiTo' multo melius servos 
suos Romani tractant, patrumque aut 
magistrorum in eos Junguntur offieio: 
nam ut eos abstrahant ab iis qu* mori- 
bus ipsorum Ulicita habentur, ita eos 
delinquentes quasi Jilios suos castigant : 
neque enim jus est eos occidtre, ut apud 
Scythas. Tum vero libertatis complura 
genera, quam non viventes tantum sed 
in mortis tempore domini largiuntur: 
qui quidquid morituri de re sua statuc- 
rint, id legis vim habet. (Pag. 47. Ea\ 
Haschel.) Adde legem Wisigotthicam 
Lib. vi. tit. t. c. 12. 

8 Heic etiam Toluit dicere Auctor, 
Levit. xxt. 17, 43, 63. pro eo quod ha- 
bent omnes Editiones. Et hinc patet, 
non a Typographis ortnm esse mendnm 
ttlud, quum in duobus locis dirersis ita 
constanter unus Liber Mosis pro alio 



offense, did not punish him, till he had been condemned by the judg» 
ment of his fellow-servants. See Job xxxi. 13, If I did despiee ihe 
cause of my man-servant, &c. 

IV. And oven with regard to smaller punbhments, as stripes to 
servants, we must apply equity, and even clemency. The Hebrew 
law says, Deut. xv. 17» 45, 63» Thou shalt not oppress him nor ruie him 
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viKtjv lvva<rreiav Servi fortuna quidem inferiores sunt: 
natura autem pares dominis : ac divince legi justi regula 
est, non quod fortunce 9 sed quod naturce congruit. Ideo 
non oportet dominos potestate sua in servos proterve uti 9 nec 
eam materiam sumere superbics et insolentice et dirce feritati. 
Hcec enim signa animi non placidi sed male temperati, et in 
subditos tyrannico quodam dominatu scevientis. Numquid* 
nam cequum est 9 ait Seneca, gravius homini et durius impe- ne ctem. i 
rari quam imperatur animalibus mutis f atqui equum non 
crebris verberibus exterret dominandi peritus magister : fiet 
enim formidolosus et contumax, nisi eum tactu blandiente 
permulseris. Et mox : quid stultius quam in jumentis qui- c *p >7. 
dem et canibus erubescere iram exercere, pessima autem con- 
ditione sub homine hominem esse t Hific est quod Hebraea 
lege servo aut ancillae *non pro oculo tantum sed et pro xw*tnd. 
dente excusso, per injuriam scilicet, libertas debebatur. 

V. 1 Sed et b operae cum modo exigendee sunt, et vala- 
tudinis servorum humane habenda ratio. Quod ipsum proter 



laudatus fuerit, numerusque Capitu eo- 
dem modo permutatus. J. B. 

r Philo] De Specialibus Legibus 
secnndo. (Pag. 798 o.) Cyprianus 
ad Demetrianum : nisi tibi pro arbitrio 
tuo serviatur, nisi ad voluntatis obte- 
quium pareatur, imperiosus et nimius 
servitutis exaetor flagellas, verberas, 
fame, siti, nudUate, ferro frequenter et 
carcere qffligis, et non agnoseis miser 
Domimm Deum tuum, eum sic exerceas 
ipse in hominem dominatum. (Pag. 188. 
Edit. FelL Brem.) 

f Non pro oculo tantum, sed et pro 
dente excusso'] Philo dieto loco : o&rt» 
ydp 6 fiev dvd' fvi/ i&paae, irrrqv fx- 
£«£«t<u %Jifiiav t dfia Tififi tcal ttjv inrn- 
peaiav dtpaipeBek* Kal Tpirov iicarri- 
pou tuiv \ey$ivrwv xaknrtaTtpov, dvay- 
Ka%6fievox iv Tolt ueyierrot* evepye- 



TeXv i\6p6v, ov lcrun ^x €TO kokovv 
del dvvaaOai' 6 6* dvQ' <Lv tnre/ieive nra- 
pnyopiav 'i£et &nr\fjvf ov fiovov i\ev- 
depeodeltf d\\d Kai dpyakiov Kal tifxdv 
ieanrornv iKtpvyuv. sic ille pro facto 
duplicem pendet patnam, amissiset operis 
et servi pretio : ad qust accedit et ter- 
tium duobus istis gravius, quod cogitur 
in rebus maximis benefaeere homini ex- 
oso et quem optasset semper vexareposse; 
alter autem pro malo quod pertulit du- 
plex habebit solaHum, non libertatem 
tantum adeptus, sed a tamfero satvoque 
domino exsolutus. (Pag. 806 a. b.) 

» Operet cum modo exioendec] Vide 
o. 14. in epistola epiacoporum ad Ludo- 
Ticum regem, qu» inaerta est in capitu- 
lare Caroli Calvi. Seneca Epistola 
xlyii. non tanquam hominibus, sed tan- 
quamjumentis abutimur. De Atheni- 



harshty, of their servants ; which most now hy analogy he extended 
to all servants. And on thia Philo commente. So Seneca says, Ie it 
not eavage andfoolish to treat eervanti worse than brute animaUt &c. 
Henco hy the Hebrew law, 7/ a man smote out the eye or tooth of a 
servant, he obtained his liberty. Exod. xxi. 26. 

Y. 1 There is, moreover, to be moderation and regard to the 

17—2 
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£xod.xx.io;alia spectat lex Hebrsea iri sabbathi institutioae, nimirum ut 

xxtii 12 

DeuL xvi. 14. laboribus aliquod daretur spiramentum. Et C. Plinii epistola 

19 - ad Paulinum quae sic incipit : video quam moUiter tuos ha- 

bea8 9 quo simplicius confitebor tibi qua indulgentia meos 
tractem. Est mild semper in animo et Homericum illud 
€Kupo$ Se irarfip aJ? tfirios ijev, et hoc nostrum Paterfa- 
milias. 

Ep. xi?il 2 In eadem voce veterum humanitatem observat et Se- 

neca : ne illud quidem videtis quam omnem invidiam majores 
no8tri dominis, omnem contumeliam servis detraxerint f do- 
minum patremfamilioB appellaverunt, { servo8 familiares. 

orat. l p . 5c. Dion Prusaeensis optimum regem describens: SecnroTnv Se 
ov-% oVa* tw eXevOepwv, a\Xd jurjoe t«5i/ oovXcou yalpeiv 
xaXoifievov* domini nomen adeo in homines liberos non 

od*. ▼, 215, usurpat, ut et in servos eo abstineat. k Ulysses apud Home- 
rum servos, quos fidos reperit, apud se ait futuros eo loco 

apol c 33. quasi Telemachi filii ipsius fratres essent. Tertullianus : l gra- 
tiu8 e8t nomen pietatis quam potestatis : etiam familice 

Tom.i.p.114. magis patres quam domini vocantur. Hieronymus sive 
Paulinus ad Celantiam : familiam tuam ita rege et constitue 
ut te matrem magis tuorum quam dominam videri velis, a 
quibus benignitate potius quam severitate exige reverentiam. 



ensium rero in servoa lenitate vide Xe- 
nophontem de Republica Atheniensium, 
(§ 9. et seqq. Ed. Oxon.) 

1 Servos familiares] Amicos Epicu- 
rns. Seneca Episiola cvn. 

* Ulysses'] Cujus paternam in se 
benignitatem prsedicat Enmaens Odys- 
sem £. (vers. 138, ei seqq.) 

1 Gratius est nomen jrietatis quam 
potestatis] Notat et Cjprianus testi- 
moniornm m. § 82. ad Quirinvm : do~ 



minos servis, cum crediderint, mitiore* 
esse debert; probatqne id apostoli Panli 
ad Ephesios verbis : Lactantius libro r. 
cap. 15. Nee alia eausa est eur nobis 
invicem Jratrum nomen impertiamur, 
nisi quiapares esse nos eredimus. Nam 
cum omnia humana non corpore sed spi- 
ritu metiamur, tametsi corporum sit di- 
versa conditio, nobis tamen servi non 
sunt : sed eos et habemus, et dicimus spU 
ritu Jratresy religione conservos. Au- 



servant's health, in the work required of him. And this, among other 
things, is aimed at in the institution of the Hebrew Sabbath ; that 
there may be a breathing time from labour. So Pliny, to Paulinus, 
speaks of their common kindness to their slaves; quoting Homer, who 
speaks of Priam being always kind as afather; and saying that he 
always recollects the Roman word PaterfamUias. 

2 So Sencca judges of lessons contained in this word paterfami- 
lias, and in the name for sl&yea, familiares. So Dio Prusseensis sayB 
that a good king will not like the term master, not only of freemen, 
but eyen of slayes. UlyBses, in Homer, says that the slaves who have 
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Augustinus : Domestica pax a justis patribus ita olim ad- Li>. *x. de 
ministrata est, ut secundum hcec temporalia bona filiorum «• l6 - 
sortem a servorum conditione distinguerent, ad Deum autem 
colendum omnibus domus suce membris pari dilectione con- 
sulerent : quod naturalis ordo ita prcescribit, ut nomen 
patrisfamilias hinc ewortum sit, et tam late vulgatum, ut 
inique etiam dominantes hoc se gaudeant appellari. Qui 
autem veri patresfamilias sunt, omnibus in familia sua, 
tanquamfiliis, ad colendum etpromerendum Deum consulunt. 

3 Similem pietatem in voce puerorum, qua servos signifi- 
cabant, annotavit Servius 4 ad illud Maronis: claudite jam 
rivos, pueri; nec dissimile quod Heracleotra servos suo 
Mariandynos m $wpo<p6povs y id est, donatarios, appellabant, 
a(f>atpovvT€s to iriKpov rfjs wpo&riyopias, parcentes acerbi- 
tati nominis, ut ad Aristophanem vetus interpres Callistratus 
notabat. Laudat Germanos Tacitus, quibus servi tanquam Gem.c.25. 
coloni habebantur. Theano in epistola : SiKala xpijcris Iva f. p . & p. 74* 
jULtjre ota tov kottov Ka/mvaxji, firjTe acvvarwat oia Ttjv evoetav p*j»- *«*. 
justus mancipiorum hic est usus, ut nec praz labore deficiant, 
nec per egestatem impares sintferendo. 

VI. 1 Pro opera ut diximus n alimenta servo debentur. 
Servis, ait Cicero, non male prcecipiunt qui ita jubent uti, Deoffic.\.\z. 



gustinus de MorUnu Ecclesia CathoU 
iax 1. 30. Tu dominis servos non tam 
eonditionis necessitate quam officii delec- 
tatione doces adharere. Tu dominos 
servis, summi Dei scilicet communis do- 
mini consideratione, placabiles, et ad 
consulendum quam ad coercendum pro- 
pensiores facis. Adde Isidorum Pelu- 
notaro Lib. i. epistola 471. Repete 
qtUB modo ex Prisco posuimu*. 

4 Nihil tale rideo apud Servium, in 



hnno versum, qui est ultimus Eclog» 
iii. Hoc tantum alibi lego : Utrum 
ergo atate fueros, an ut ministros et 
familiares solemus communiter pueros 
vocare? In Eclog. vi. vers. 14. J. B. 

m Aapcxpopovs appellabant] Athen* 
aus vi. 18. 

n Alimenta servo debentur] Sira- 
chides xxxm. 26. apro* koL nrai&eia 
tcai ipya oljcerp* Panis et disciplina et 
opera servo. 



bcen faithful, shall be as if they were brothcrs of Telemachus his 
son. Tertullian says, fathers rather than masters. Jerome or Paulinus 
exhorts Celantia to bo a mother rather than a mistresB of her family. 
So Augustine says that masters help their servants to worship Qod. 

3 There is a similar lesson of piety in the word puer for servant, 
as Serviu8 notes. So the Heracleotes called their slaves gift-bearers. 
Tacitus praises the Qermans whose servants were as tenants. Thcano 
says that slaves should not suffer from over-labour or want. 

VI. 1 In retura for labour, sustenance and clothing aro duo to 
tho slare. So Cicero, AristoUe, Cato, Seneca. The food allowed was 
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ut mercenarii8 : operam exigendam, justa prcebenda. Aris- 

l (Econ. r. toteles : SovXtp /uaaOos Tpocptj, servo pro mercede alimenta. 

De^ReRutt Cato : familice ut bene sit provideto, ne algeat, ne esuriat. 

Est aliquid, ait °Seneca, quod dominus prmatare servo de- 

beat: ut cibaria, vestiarium, In cibariis erant quaterni 

modii frumenti in mensem, quos pr&stitos servis Donatus 

auctor est Martianus jurisconsultus esse ait qu» dominus 

necesse habet servo praestare, ut tunicas et similia. Damnatur 

Dtoixiii.% a ^ k* 8 * ™ 3 p Siculorum crudelitas, qui captivos Athenienses 

fame necabant. 

2 Insuper Seneca dicto loco probat in quaedam liberum 
esse servum, et beneficii quoque habere materiam, si quid 
fecerit quod servilis officii modum excedat, quod non ex im- 
perio sed ez voluntate prsestetur, ubi ex ministerio in affectum 
amici transitur, quod late explicat. His consentaneum est, 



Lib. iii. de 
Btnrf.Cil. 



Ad Phorm. 

act. 1. k. 1. 

r. 9. 

L 40. D. de 

peculio. 



Csp. 19. et 
teqq. 



• Seneca] Idem de TranquiUitate : 
(cap. 8.) familia vettiarium petit vic- 
htmgue. Romani ad Bessam apnd Pro- 
oopiom Ootthicorum iii. xoptjyetre rotv 
vfieripots alxfiaXtoTOi* rpo<pi\v ovk 
dpKoverav, ovdh Kard ri}v Kpetav t)fiwv 
diroxptaoav, o\\' itf« yt dicoXflv diap- 
#o»« %xp v<Tav ' d°te noibit taltem ut cap- 
tivit vettrit alimenta, non dicam qtut 
mtfficiant, qualia neeettitat nottra desi- 
deraty ted qua mortem arceant. (Cap. 
17.) Chrysostomus ad Ephesiosy. 21. 

braV OVTO* fxiv TIJV OtoftaTlKljv StaKO- 

viav irapixv* av ^ "^ <rdop.a rpi<pn* 
xal 6epave6pt Kal rpo<paX* koI iv$6p.aoi 



Kal vvo&rifiacn, Kal oZtos iovkcta* ierrl 
TpoTrot* 8ri idv /A»| irapexv* * a l **> ' n i* 
crtjv itaxoviav, ovii iKelvot njv havrov, 
aXV iarai iKcvOcpov, xal ovieU avr6v 
dvayKacrei vofiot Kal /tij rpe<p6fievov 
rovro iroieiv ubi ille corporit ministe- 
ria exhibet, tu vero eum aiit, curatgue 
ut praHer victum habeat quo induatur, 
quo calceetur, ett et hoc tervitutit quod- 
dam genut : nam niti et tu tuum hoc es- 
hibeat minitterium, nec ille exhibebit 
tuum, ted liber erit, neque uUa eum lex 
constringet, ti non alatur, operat prez- 
ttare. (Tom. iii. pag. 800. Edit. 8a- 
vil) 



four bushels of wheat a month. Martianus the jurist speaks of the 
things which the master is bound to provide the slave, as clothing 
and the like. The cruelty of the Sicilians, who starved the Athe- 
nians, is branded in history. 

2 Moreovor Seneca proves that, for some purposes, the slave is 
free ; and that he has the means of conferring benefits on hls master ; 
a9, if he do anything which ezceeds the measure of a Blave's duty, 
and which proceeds, not from command, but from good-will, where 
there is a transition from sorvice to the affection of a friend. With 
this agrees what Terence says, (in the Phormio) that if a slave has 
saved anything by living sparely, or working over-hours, it should bo 
in a way his own. Theophilus defines the pht/sical means of a slare 
to be a natural patrimony, as we might defino contubemium, the coha- 
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ut si quid servus, quemadmodum 4 apud Tcrentium est, suum 
defraudans genium comparsit, aut succisivi temporis diligen- 
tia qu»sivit, id aliquo modo sit ipsius. Non malo Theophilus 
peculium definit ovalav (puaiKrjv r naturale patrimonium, quasi *Jj£ £"£, 
contubernium definias naturalo matrimonium; sed et Ulpianus ^^^ 
peculium dixit pusillum patrimonium. Nec refert quod pecu- ******* 
lium dominus suo arbitrio adimere potest aut minuere : neque 
enim quod aequum est faciet, si sine causa id faciat. Causam 
vero intelligo non pcenam modo, sed et domini necessitatem : 
nam servi utilitas utilitatibus domini subest, magis etiam 
quam res civium civitati. Apposite ad hanc rem 8 Seneca: 
non ideo nihil habet servus, quia non est habiturus, si domi- l. 7. <fc &». 
nus illum habere noluerit. 

3 Et hinc est quod dominus non repetit, si quid servo in 
servitute debitum post manumissionem solvit: quia (ut Try- JjJ^JJ* 



P Siculorum crudelitas] Et Isaaci 
Angeli in Siculos captivos, memorante 
Niceta Lib. i. qui et epistolam ponit ea 
de re regis Siculi ad Imperatorem Gne- 
cum. (Cap. 3.) 

«J Apud Tereniium est] Phormione 
actu x. sc. i. (vers. 10.) 

* Naturale patrimonium] Eumaeua 
Odyssem a. (rers. 03, G4): 

OTo T€ <5 011071 ava£ wvBvfiOt i&oKtv, 

OU6v Tf mXr}p6v rc iroAv^njonjr re yvvauca. 

Qualia dat famulls domini prolixa roluntas, 
Fodcra oonjugii socialia, reinquc, domuinquc. 

Ipse Ulysses Odyssece 4>. Euraaco et Phi- 
Istio dicit (vers. 214, 215): 



*A(ofiat dfJuftoTcpois aAoxov? koX xnfpar' o- 

vrdaato. 
Otxia t cyyvc ifitlo TtrvyyJva. 
Vestrum utriquo thori sodai dabo, largiar 

ct rcm 
Vidnasque domos noeine. 

Varro de Servis: studiosiores ad opus 
jieri Uberalius tractando, aut cibariis 
aut vestitu largiore, aut remissione ope- 
riSy concessioneve ut peculiare aliquid in 
fundo pascere liceat. (De Re Rust, 
Lib. i. c.17.) 

Scneca] Ejusdem est ibidem : Aum- 
quid dubium est quin servus cum peculio 
domini sit? Dat tamen Domino suo 
munus. 



bitation of slavcs, to be a natural matrimony : and Ulpian says the 
peculium, tho slave'8 privato storo, is a littlo patrimony. Nor docs it 
make any difference, that tho master may, at his pleasure, tako away 
or diminish this peculium ; for if ho do tbis without cause, he will not 
do what is just. And by cause, I hero understand, not only punish- 
ment, but also the need of the master ; for tho advantage of the slave 
is Bubordinate to the advantage of the master, even moro than tho 
advantage of tho citizens to that of the State. So Seneca, We are 
not to say that the slave has nothing, because he wiU have nothing if the 
mastcr refuse his permission. 

3 And hence it is, that the master cannot recover from the slavo 
a debt which was due to him during his servitude, and which he paid 
after manumission ; becauso, as Tryphoninus says, tho distinction of 
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phoninus ait) debiti vel non debiti ratio in eondictione na- 
turaliter intelligitur, dominus autem servo debere natoraliter 

Dion^iLio. potest. Itaque sicut clientes in usum patronorum et sabditos 

"* in usum regum, sic servos in usus heriles contuiisse legimus, 

ut si filia dotanda, si captivus filius redimendus, et si quid his 

Lib. YiiLBp. evenisset simile. Plinius, ut ipse in epistolis narrat, servis 
suis concedebat etiam quaedam quasi testamenta facere, id est, 
dividere, donare, relinquere intra domum. Apud aliquas 
gentes etiam plenius quoddam res acquirendi jus servis con- 
cessum legimus, sicut servitutis plures esse gradus a nobis 

nb. u. s. alibi tractatum est. 

4 Ad hanc internam quam exponimus justitiam multos 
apud populos etiam jus illud exterius dominorum leges re- 
traxerunt. Nam et apud Grocos servis durius habitis lice- 
bat 5 7rpdcriv aiTeiu, ad venditionem proclamare, et Romae 
ad statuas confugere, aut prosidum implorare opem contra 

lu mumi s^^tiam, vel famem, vel intolerabilem injuriam. Illud vero 

vcfaLjur. j am non ex j ure 8 tricto, sed ex humanitate et beneficentia 



5 Refert id Juliub Pollux, Ono- 
matUe. Lib.vn. cap. ii. nnm. 13. Edit. 
Amtt. testemque laudat AriBtophanem, 
in 'Qpalx, Dramate deperdito. Vide ibi 
Kuhnii Notam: et adde Potter. Ar- 
dueolog. Qrec. Lib. x. cap. 10. J. B. 

' Quod tervibat Ixberaliter] Ita ma- 
xniBoripti reote. Varro narrat in Fero- 



niaB luco dictnm aeryia : bem meriti *e- 
deatU terviy turgani liberi: in qoibus- 
dam locia mos liberari aerrot, ubi octu- 
plum pretii, qno emti erant, parare- 
runt. [Quod Anctor noater adfert heic, 
tamqnam e Yabboitb, habet id aine du- 
bio a Sbbvio, ad jEneid. txii. 564.] 8ed 
Grammaticua iste ait : In hqjut [Fero- 



indebted and not indebted, is understood according to Natural Law, 
and not according to Civil Law, in such an action for debt ; and the 
xnaster may owe a debt to the slave by Natural Law, though not by 
Civil Law. And accordingly, we find, that as clients hare made contri- 
butions for the use of their patrons, and subjects for the use of kings, 
so slaves havo done the same for the use of their masters; for 
instance, for the dowry of a daughter, the ransom of a son, or an j 
similar object. Pliny, as he tells us in his EpisUes, allowed bis ser- 
Tants to make wills, and to dispose of their property within his family. 
In some nations, wo havo vead of a larger right of acquiring property 
being oonceded to slaves ; as we hare elsewbere said, that there are 
several degrees of slavery. 

4 In many nations, the laws have reduced that external right of 
masters to this internai justice which we are ezpounding. For among 
the Greeks, when slaves were harshly treated, they were allowed 
to demand the&r eale : and at Romo, to fly to the statues for refuge, 
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veniet, interdum tali qu» et debeatur, ut post longas operas 
aut valde magnas libertas detur servo. 

5 Posteaquam jure gentium servitus invasit, secutum est 
beneficium manumissionis, ait Ulpianus. Exemplo sit illud l. a. d de 

_ * * Just. eliurt. 

Terentianum : **§ i \, 

Feci e servo ut esaes libertus m ihi 
Propterea *quod servibas liberaliter. 

Salvianus in usu quotidiano esse ait, ut servi, etsi non optimae, Lib.m. a<iv. 
saltem non improb® servitutis, libertate donentur: addit, etvw 
illa qu<B in servitute positi conquisierant eoo dominorum 
domo tollere non vetantur. Cujus benignitatis multa exempla 
in martyrologiis apparent. Et bic quoque laudanda benigni- 
tas legis Hebro», quse servum Hebraeum certo tempore Deut %*. 13. 
exacto manumitti omnino jubet, u nec sine donis : de cujus legis 
contemtu graviter queruntur prophetse. Catonem majorem 
reprehendit Plutarchus quod servos senectute confectos vende- r&M. cat 
ret, immemor ejus quce est inter homines communis natune. 

VII. Quasstio bic incidit, an fugere fas sit ei qui bello «w. m*. 

servit. § 3. 
Fortun. ?m l. 

nte] templo [non autem luco] Tarra- hunc, De Ling. Lat. Lib. it. pag. 20. et/ur. 

cina sedile lapidcumfuit, in quo hie ver- Ed. H. Steph. [Ceterom de re ipsa ^j^jrt, Jj*; 

sus incisus erat: Bknkmeriti, &c. consule qu» habet V. Cl. Eter. Otto, disp. 31, aub. 

Quam libertatem [legendum libertatis] Praefat. in Tom. n. Thesauri Juris, pag. Leu. i. u. c. 

deam dieit Feroniam, quari Fidoniam. 4. J. B.] l.dub.&. 

Igitur non dicit Servius, venum illum u Nec sine donis] Consuetndo id in- 

referri a Varrone, sed tantum ab illo terpretata ne minus xxx. siclia detur : 

etymologiam tradi vocifl Feroni». Vide vide praeceptojubente 84. 



or to implore the help of magistrates against cruelty or starvation, or 
intolerable wrong. This is a matter, not of strict law, but of 
humanity and kindness : and sometimes this makes the slave's liberty 
his due, after long or very great labours. 

6 When Slarery was introduced by tbe Law of Nations, the benefit 
of Manumission was added, says Ulpian. So in Terence, the slave is 
made a freedman, for serving liberally. Salvian says that slaves have 
often their liberty given, and are allowed to take with them their 
property. Of this kindness, we have many ezamples in the martyro- 
logies. And hore, we must praise the kindness of the Hebrew law ; 
which directed that the Hebrew slare was, after a certain time, to be 
absolutely manumitted, and " not empty," Deut. xv. 13 : of the neg- 
lect of which law the prophets complain heavily. Plutarch condemns 
Cato the Elder, because he sold his slavea when past work, thus dis- 
regarding the common bond of human nature. 

VIL The question here occurs, whether he who is taken prisoner 
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justo captus est: non de eo agimus, qui suo proprio delicto 
poenam eam est corameritus, sed qui publico facto in hanc 
fortunam decidit. Verius est fas non esse, quia ex conven- 
tione, ut diximus, gentium communi operas suas civitatis 
nomine debet. Quod tamen ita est intelligendum, nisi intole- 
rabilis ssavitia hanc ipsi imponat necessitatem. Videri circa 
hanc rem potest responsum Gregorii Neocaesariensis xvi. 

Lib. H.5. VIII. 1 Movimus alibi dubitationem, an et quatenus 

nati ex servis domino teneantur interno jure, quae hic ob spe- 
eialem bello captorum considerationem omitti non debet. Si 
parentes suo delicto pcenam mortis erant commeriti, poterunt 
eorum posteri qui sperabantur, ob 6 vitam servandam obstringi 
servitio, quia alioqui exstituri non fuerant: nam et ob ali- 
menta alioquin defutura prolem suam parentes in servitutem 
vendere possunt, ut ibi diximus. Tale est jus quod in Cana- 

Dnti. xx. 14. nssorum posteros Hebraeis Deus concedit. 

2 Pro debito autem civitatis ii quidem qui jam nati erant, 



6 In omnibus Editionibus, etiam 
prima, heic legebatur ad. Sed nos au- 
dacter posuimus ob, quod sensus mani- 
festo postulat. Neque enim agitur de 
obligatione quadam vit» servanda?, qua) 
ipsis natis e 8ervo incumbat, sed de ob- 
ligatione serviendi, qua tenentur ob vi- 
tam a Victore servatam. Sic in sequenti 
periodo ob alimenta a Domino praestan- 



da proles a Parentibus in servitutem 
dari posse dicitur. J. B. 

7 Heio etiam, in omnibus Editioni- 
bus, hactenus legebatur, largienUbuM, 
mendo manifestissimo. Videtur Auctor 
primo scripsisse, ex legibus civilibus do- 
minis plus aquo largientibus : postea, 
quum, ad vitandum concursum duplicis 
casus similis ejusdem numeri, unum e 



in war may justifiably make his escape. Wo do uot here speak of 
him who has merited such punishment by crime, but who has been 
brought into the condition by some public event. The truor opinion 
is, that the step is not justifiable ; because, as wo hare said, by the 
common convention of nations, he owes his labour on the part of 
the State. Which, however, is to be understood, with tho provision 
that intolerable cruelty do not impose on him such a necessity. 6ee 
on this subject the Response of Gregory XVI. 

VIII. 1 We have elsewhere discussed the question, whether, and 
how far, children, born of slaves, are bound to the master by internal 
justice ; and this question ought not to be omitted in its especial 
bearing on prisoners of war. If the parents had, by crime, deserved 
the penalty of death, their prospective posterity might be bound to 
slavery, as a condition of life spared, because otherwise they wouid 
not have come into existence: for parents may sell their children 
into slavery, on account of the want of sustenance which would 
dtherwiso fail upon them, 88 we have said. Such was the right 
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ut pars civitatis obligari poterant, non minus quam parentes 
ipsi ; at in nondum natis non videtur haec causa sufficere, sed 
alia requiri : aut ex parentum consensu expresso, accedente 
alendi necessitate, idque etiam in perpetuum : aut ex ipsa ali- 
mentorum prrostatione, idque duntaxat usque dum operse 
totum quod impensum est expunxerint. Si quid ultra juris in 
hos domino datur, id yidetur ex lege civili dominis plus aequo 
largiente 7 procedere. 

IX. 1 At quas apud gentes jus illud servitutis ex bello 
in usu non est, optimum erit permutari captivos : proximum 
dimitti pretio non iniquo, Hoc quale sit pracise definiri non 
potest: sed humanitas docet non ultra intendi debere quam 
deducto ne egeat captus rebus necessariis : nam et leges civiles 
hoc multis indulgent qui suo facto proprio in debitum incide- 
runt. Alibi hoc pactis aut moribus definitur : x ut apud 
8 Grsecos olim mina, nunc inter milites menstruo stipendio. 
Narrat Plutarchus olim inter Corinthios et Megarenses bella 



plurali singularem facere vellet, perspi. 
cuitatis caussa; ex lege civili posuit, sed 
oblitua est rd largientibus simul, ut par 
erat, mutare. J. B. 

* Ut apud Orcecot olim mind] Bello 
GaUorum cum Hispanis in Italia eques 
redemtus quarta parte annui stipendii : 
non comprehensi qui ordines ducerent 
eisque superiores : neo qui justo prslio 



aut oppido per vim capto venirent in 
potestatem. Mariana xxvn. 18. 

8 Nullus dubito, quin Auctor in ani- 
mo habuerit quod legerat apud Abis- 
TOTELEM, oiov t6 fivai \vrpovo-0ai. 
Ethic. Nicom. Lib. v. cap. 10. Verum 
hoc ibi tantum refertur ut exemplum 
Juris, quod Philosophus vocat Legiti- 
mum, quodque opponit Naturali : nihU 



which Qod granted to the Hebrews over the posterity of the Ca- 
naanites. 

2 And those who were already born, might be liable for the dcbt 
of tho State, as being part of the Stato, no less than their parents. 
But this eause does not soem sufficient, in those who are not yet 
born; some other seems necessary; either the express consent of 
the parents, added to the necessity of providing sustenance for them, 
and that, for ever ; or the actual supply of sustenanco, and that holds 
only till they have worked off the whole expense of their maintenance. 
If any right beyond this is given to the master, it seems to proceed 
from a Civil Law, too liberal to masters. 

IX. 1 Where this right of servitude arising from war is not 
established by use, it will be the best course to exchange the pri- 
soners; and next to that, to let them be ransomed at a reasonable 
rate. What this is, cannot be precisely defined: but humanity 
teaches us that it should not be stretched so far that it leaves the 
prisoner without the nocessaries of life. For eren the Ciril Law 
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Qwesi. Or, 
p. SaSB. 



gesta v/uepws kclI avyyevucm, mansuete et ita ut populos 
consanguineos decebat. Si quis captus esset, eum a captore 
habitum ut hospitem et fide de pretio accepta dimissum do- 
mum : unde natum Sopv^evwv nomen. 
ix O0fc. 1. 12. 2 Excelsioris animi est illud Pjrrhi a Cicerone lauda- 
tum: 

y Nec mi aurum posco, nec mi pretium dederitis : 
Ferro non auro vitam cernamus utrique: 
Quorum virtuti beUi fortuna pepercit 
Eorundem libortati me parcere certum est. 

Non dubium quin crediderit Pyrrhus justum a se bellum geri : 
tamen parcendum existimabat eorum libertati, quos probabiles 
caus» in bellum tulissent. Simile Cyri factum celebrat Xeno- 
phon : Philippi Macedonis post yictoriam in Cheeronea Poly- 
bius : Alexandri in Scythas Curtius : Ptolemsei regis et De- 
metrii, inter se non bello magis quam in captivos benignitate 
certantium, Plutarchus. Lysimachum vero x Getarum rex 
Dromichffites bello captum hospitem suum fecit, paupertatisque 
simul Getic» ac comitatis testem factum perpulit ut talibus 
amicis, quam hostibus uti mallet. 



Xen.tiL 
Qrrop. c. 1. 



«90. 
Li 



,ib. t. 10. 

Lib. y\l 9. 
n.ia 



ViL Dem. 
p. 891. 
[fStrabo, 
Llb. vii. 
p. 302.]] 



dicit, neo Aristoteles, neo Andronicus 
Rhodius in Paraphrasi, neo Michael E- 
phesius, unde colligi queat, hoo lege 
quadam communi sancitum esse apnd 
Gnecos. Immo rideo, in oratione De- 
hosthenib de male obita Legatione, 
CaptiToe quoadam mutuo sumsisse, ali- 
um tret minat, alinm quinque, alinm 
pront cniqne conditiones erant propo- 
sita: 'O fikv, Tpelt p.vat, 6 &*, irerre, 
6 ie, 8xeo« ovvefiaivev eK,d<rrw t to \v- 



rpa. Pag. 222 A. J. B. 

J Nec mi aurum posco} Similem 
Tiberii Christiani Impermtoris in Per- 
sas bonitatem landat Menander Protec- 
tor, (Legat. pag. 141. 1. Ea\ JScetckeL) 
Sisebnti Mariana, item Sanctii CasteUs» 
regis, libro xi. (cap. 5. Illud autem de 
Sisebuto legitur Lib.Yi. cap.3.) 

* Oetarum rex DromichaHet] Me- 
minit et Diodorus Siculns in Excerptit 
PeiretcianU. (Pag. 257, 258.) 



grants this indulgenco to many who have come into debt by their 
own act. In other cases, this is determined by law or custom; as 
anciently, among the Greeks, the ransom was set at a mina, and 
among soldiers, at a month's pay. Plutarch says that tho Corin- 
thians and Megareans carried on war humanely. Captires were 
reckoned as the guests of their captors, and dismissed on their promise. 
2 More lofty in spirit is what Cicero quotes of Pyrrhus (Off. 1. 12); 
so Cyrus; Philip, after Chseronea; Alexandor, towards thoScythians; 
Ptolemy and Demetrius contending in generosity to prisoners, as in 
arms. Dromichootes, king of the Getae, made Lysimachus his pri- 
soner, his guest, and a witness of the poyerty and equity of the 
Geto, and thus gained him as his friend. 



CAPUT XV. 



TEMPERAMENTUM CIRCA ACQUISITIONEM IMPERII. 



I. Quatenus justitia interna 
permittat imperium acquiri. 

II. Laudabile esse hoc jure in 
victos abstinere. 

III. Sive eoe miscendo victori" 
bus: 

IV. Sive rtlinquendo imperium 
hi$ qui habuerant: 

V. Interdum impositis prcesv- 
du$: 

VI. Aut tributis etiam et simi- 
libus oneribus: 



VII. UtUitas ab hac moderatione 

indicatur. 
Vm. Exempla: etdemutatafor- 

ma reipublicce apud victos. 

IX. Imperium si assumendum 
sit 9 recte partem ejus victis 
relinqui. 

X. Aut eerte libertatem ali- 
quam. 

XI. Prcecipue in religione. 

XII. Saltem victos clementer ha- 
beri oportere : et cur f 



o» h ^ - «*. ^ - -^ h . 



I. u m 

manitas, tanto magis in populos aut in populoram vict <&>ir« 

partes, quanto in multos insignior est et injuria et beneficentia. <*"• 
Justo bello ut alia acquiri possunt, ita et jus imperantis in 
populum, et jus quod in imperio habet ipse populus: sed 
nempe quatenus fert aut poen» nascentis ex delicto, aut alterius 
debiti modus. Quibus addenda est causa vitandi periculi sum- 
mi. Sed h»c causa plerumque cum aliis miscetur, quse tamen 
ipsa tum in pace constituenda, tum in utendo victoria maxime 
spectanda est. Nam cetera est ut remittantur ex misericordia: 
in publico autem periculo, qu® modum excedit securitas, im- 
misericordia est. Isocrates ad Philippum : rwv fiapfiapwv mput. w. 



Chapter XV. Restraints respecting Conquest. 

I. Equity, which is required, and humanity, which is praised, 
towarda indiriduals, are the more requisite and praiseworthy, towards 
nations and parts of nations, inasmuch as the injury or kinduess is 
greater with the numher. Now as other things may be acquired in 
a just war, so may imperial authority over a people, and the right 
which the people itself has in the government : but oniy so far as is 
limited, either by the nature of a penaity arising from delict, or hy 
the nature of some other debt. To which is to he added, the reason 
of arerting extreme danger. This last cause is commonly mized up 
with others ; but is, in reality, to he much regarded for its own sake, 
both in establishing peace and in using victory. For other things 
may be remitted out of compassion ; but in a public danger, a disre*» 
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VI. Tributorum quoque indictio saepe non tam ad fao- 
torum sumtuum restitutionem, quam ad securitatem et victoris 

L.\.adQu. et victi in posterum pertinet. Cicero de Grracis : simul illud 

frat en 1 

nuoL 11. ' Asia cogitet, nullam a se neque belli externi; neque discor- 
diarum domesticarum calamitatem abfuturam fuisse, si hoe 
imperio non teneatur : id autem imperium cum retineri sine 
vectigalibus nullo modo possit 9 csquo animo parte aliqua 
suorum fructuum pacem sibi sempiternam redimat atque 

Hw.iY. 74. otium. Petilius Cerialis apud Tacitum pro Romanis apud 
Lingonas aliosque Gallos sic disserit: nos quanquam toties 
lacessiti jure victorice id solum vobis addidimus quo pacem 
tueremur : nam neque quies gentium sine armis, neque arma 
sine stipendiis, neque stipendia sine tributis haberi queunL 

Lib.ii. 15. Eodem pertinent et alia quae expressimus cum de in»quali 
federe ageremus, *tradere arma, classem, elephantos, non ha- 
bere arcem, non exercitum. 

VII. 1 Ut autem victis relinquatur suum imperium, non 
tantum humanitatis est-, sed ssepe ct consiliL Inter Numce in- 

p\ut awrst. stituta laudatur, quod a Termini sacris omnem sanguinem 
p.267a' abesse voluit: significans ad quietem et certam pacem nihil 
Lib. it. 12. utilius quam suis se finibus tenere. Optime Florus : difficilius 

r Tradere arma, elassem] Vide de ' Comparatione testudinis} Plutar- 

Pewifl Agathiam libro iv. (cap. 5.) obus sic narrat : 'Axouov? <r^*TC/>igo/i«- 

h Calanus Indus] Habet id Plutar- vovv t»ji/ ZaKvvQia» vrj<rov dtrorptirm» 

chua Alexandro, [Pag. 701 e.] e<pn, KivBvvcuaeiv, av, &<nc€p al x*^**~ 



VI. Thc imposition of a tribute oftcn has reference, not so much 
to the restitution of the oxpenses incurred, as to the future security 
both of the yictor and the vanquished. So Cicoro says of the cities of 
Asia, that thoy owe their security to tho Roman empire, and ought 
to bo content to pay taxes for its support, as the prioe of peace and 
ease. So Cerialis, in Tacitus, tells the Qauls, that tke Boman», though 
80 q/ten provolced, had only taken the means qf keeping peace : for there 
ie no quiet among nalions without armies; no armies without pay; 
no pay without taxes. To this pcrtain what wo have elsewhere said 
of unoqual leagues, where ono party gives up fleets, fortrcsses, &c. 

VII. 1 That tho vanquished should retain their power of govern- 
ing, is often, not only a measure of humanity, but of prudence. Numa 
directed that the rites of Terminus should not include blood in their 
cclobration : implying, that to keep our own boundaries, is the way to 
live in poace. So Florus says, It i$ more difficult to retain provinces 
than to mahe them ; ihey are gained by force, they are kept by right. 
So Livy : It is easier to gain them one by one than to keep all, And so, the 
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est provincias obtinere quam facere : viribus parantur, jure 
retinentur : cui non dissimile apud Livium illud : facilius pa- £«>• mrii. 
rari singula quam teneri universa : ct Augusti dictum apud Apopktheg. 
Flutarchum : /uei^ov epyov rou KrnaaaOai fieyaXtjv tjyefio- 
viaVf to Siara^cu ty)v vTrdpyowrav. Darii regis legati Alex- Curt |T - 1L 
andro : Periculosum est peregrinum imperium : difficile est 
continere quod capere non possis. . . • Facilius est qucedam 
vincere quam tueri : quam hercule expeditius manus npstrce 
rapiunt quam continent. 

2 Quod h Calanus Indus et ante eum CEbarus Cyri ami- *£*&***. 
cus explicabant corii similitudine, quod alia parte se tolkt *<^ T °™ '' 
simul aliam pede presseris: et T. Quintius apud Livium ^com-^v. xxxvt 
paratione testudinis, tutse ad ictus ubi collecta in suum tegmen 
est, obnoxira atque infirmae simul exseruerit sui partem. Plato in. 
de legibus huc aptat Hesiodi dictum : omni dimidium plus. ££**j°** 
Et Appianus notat non paucos populos qui sub Romano im- in pt<&l 
perio esse vellent ab ipsis repudiatos : aliis etiam reges datos. 
Scipione Africano judice, jam suis temporibus tantum Roma v^- ***■ ^- 
possidebat, ut avidum esset quicquam ultra appetere : abunde 
felix si nihil ex eo quod obtinebat amitteret. Itaque et lustri 
condendi carmen, quo Dii rogabantur ut res populi Romani 

vat, troppMTepoo TtjV tcc<pa\tji/ tyjc Ile- ri tesiudini* more caput extra Pelopon- 

\otcovwii<tov trpoTeliHjHTi' Aehaos Za- nesum eztulissent. (Vit. Flamin. pag. 

q/nthum insulam appetentes cum dehor- 378 J>. ) 
tari vellet, dixit periculum eos adituros, 



saying of Augustus in Plutarch ; that ordering a great government is a 
grtater work than acquiring it. So the ambassadors of Darius to 
Alexander. 

2 This was what Calanus, and boforo him CEbaniB, expressed 
by the similitude of a dried hide, which rises in one part, when you 
tread down another : and T. Quinctius, in Livy, by the comparison of 
a tortoise, which is secure against blows whon gathered within its 
shcll, but exposed and tender when it puts out any member. So 
Plato applies Hesiod's half greater than the whole. And Appian notes 
that many peoples, which wished to bo under the Roman empire, 
woro rejected: whilo othcrs had kings set over them. At the time 
of Scipio Africanus, in his judgment, the possessions of Romo were so 
wide, that it was greedy to wish for more ; and happy if they lost 
nothing. And he altered the lustral lay which was sung on the 
taking of each census, and which prayed the gods to mako Rome 9 s 
fortunes better and greater; so that the prayer was made to be, 
that they might be kept evcr free from harm. 

18—« 
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p. 943 D. 
Dem. orat. 
de Chers. 
Biod. xili. et 
xv. 

Apud Stob. 
&rm. 4& 



meliores amplioresque facerent, k ita emendavit, precatus ut 
eas perpetuo incolumes servarent. 

VIII. Lacedaemonii, et initio Athenienses, in captas civi- 
tates nullum sibi vindicabant imperium : tantum eas republica 
uti volebant ad suam accoramodata, Lacedaemonii quidem sub 
Thueyd. i. 19. primorum potentia, Athenienses sub arbitrio populi, ut Thu- 
' cydides, Isocrates, Demosthenes nos docent, ipse etiam Aris- 
toteles quarti de republica capite xi. et quinti vn. Quod 
ipsum in comoedia sic notat Heniochus illorum temporum 
scriptor : 

TvvaiKe y aitras oV €Taparr§r6v rtpt, 
*Aei ovwovorai. drjpoKparia 0arepa 
"Ovofi eVri, rjj 8> apiOTOKparia OartpQy 
Ai' as ireirapqvTfKao-iv rjdrj iroWaxis. 

Tum geminse ad illas accesserunt mulieres 
Quoo cuncta conturbarunt : optimatitas 
Est nomen alteri, alteri popularitas, 
Quarum incitatu pridem externatae fuerunt. 

Ann. tl 42. Simile est quod Tacitus ab Artabano narrat Seleucise factum : 
plebem primoribus tradidit, inquit, ex mo usu : nam populi 



k Tta emendavit] Utitur bac historia 
Claudianus Julianus consul in epistola 
ad Pupienum et Balbinum. (Capitolin. 
in Maxim. et Balbin. c. 17.) Imitatus 
Augustus qui Dione narrante, liryvt?To 
i<P' oTs ovk i]£iov %TCp6v tl icpoarKTn'- 
aaadatf dW dKptfita* dpKetaOat to?s 
lnrdp\ovtrtv idtKatov laudatus est quod 
nihil novi aequirere voluit, ted qucejam 
habebantur sufficere est arbitratus. [Lib. 
lhi. pag. 602 o. Ed. H. Steph. ubi 



tamen verba prima aliter sese habent, 
Auctore nostro memoriter illa adferente. 
J.B.] 

* InteUigit Auctor noster to 'Aro- 
/itnjfiovevfiaTa Movotovtov tov <pt\oo6- 
<pov, scripta a Pollione ; de quibus Sui- 
das, Toce JloXkicov. Vide Jozrsiuif, 
De Scriptoribus Hist Philos. m. 7. 
Unde autem petitum sit fragmentum 
illius Operis, in quo rerba ab Auctore 
nostro adlata extant, quum hactenu* ig- 



Vin. The Lacedsemonians, and at first the Athenians, daimed 
no authority orer the cities which they had conquered: only they 
required thom to hare a constitution like their own ; the Lacedaemo- 
nians, an aristocracy, the Athenians, a democracy, as we learn from 
Thucydides, Isocrates, Demosthenes, and Aristotle. Of these two 
characters who constantly disturhed Greece, Aristocracy and Demo- 
cracy, an old comedian, Heniochus, speaks, as women. So Artabanus, 
in Tacitus, established an aristocracy at Seleucia. Whether such 
changes add to tho victor's security, is not a matter for our con- 
sideration. 

IX. In the cases in which it is not safe to ahstain from all autho- 
rity orer the conquered, still the portion assumed may be limited, so 
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imperium juxta libertatem, paucorum dominatio regice libi- 
dini propior est. Sed ejusmodi mutationes an ad victoris 
securitatem faciant, non est nostr® inspectionis. 

IX. Si minus tutum sit omni in victos imperio abstinere, 

temperari tamen res potest, ut aliquid imperii relinquatur ipsis 

aut ipsorum regibus. Populi Romani consuetudinem vocat 

Tacitus ut haberet instrumenta servitutis et reges. Eidem Agnc. c. 14. 

Antiochus inservientium regum ditissimus : flaaiXels 'Pco- Hirf.u.81. 

fiaiwv vttyjkooi, * in commentariis de Musonio : et apud Stra- r««. sso. 

bonem circa finem libri sexti. Lucanus, Phar$t viI< 

. sas. 

Atque omnis Latio quoo servit purpura ferro. 

Sic apud Judaeos mansit sceptrum in Svnedrio, etiam post 
confiscationem Archelai. Evagoras Cvpri rex, ut apud Dio- Lib.xv.9. 
dorum est, dicebat velle se Persae obedire, sed ut regem regi. 
Et Dario victo aliquoties hanc conditioncm ferebat Alexander, Lib.xvii.54. 
n ut ipse imperaret aliis, pareret Alexandro. Nos de modis 
miscendi imperii diximus alibi. Quibusdam pars regni relicta, Ljb. 1.3. §17. 
sicut veteribus possessoribus agrorum pars. 

X. Sed et cum omne imperium victis eripitur, relinqui 



norassem, reperi forte apud StobjKUM, 
Serm. xlvi. pag. 336. init. ubi refertur 
egregia oratio Musonii ad Regem quem- 
dam Syrue. Et quamvis neque heic, 
nec alibi, in iUis CoUectaneis, quod qui- 
dem sciam, dicta Musonii, tamquam e 
Commentariis PoUionis, laudentur ; me- 
rito tamen inde petita conjicit noster. 
J.B. 

1 Latio qutB servit purpura ferrd\ 
Vide Panegyricum Maximiano dictum 



(a Claudian. Mamertino. c. 10.) 

n Ut ipse imperaret aliis, pareret 
Alexandro] Tales et olim in Italia re- 
ges sub aliorum regum imperiis: Ser- 
vius ad x. JEneid. (vers. C55.) Sic apud 
^Eschvlum Persis (pag. 120. Ed. H. 
Steph.): 

BatriActff ^«uriAewf vjro^ot fityaXov' 
Reges regis inagni subiccs. 

Sic et apud Turcas, teste Leunclayio 
libro x?iii. 



that sorne authority may be left to thcm, or thoir kings. Tacitus 
gpeaks of it as the custom of the Romans to have kings as the m- 
struments of their rule: and calls Antiochus the richest ofmbject kings. 
So Musoniu8 [in Stobeeus, see J. B.'s note], Strabo, Lucan. So among 
the Jows, the sceptre remained in tbe Sanhedrim, even after the con- 
fiflcation of Archelaus. So Evagoras of Cyprus was willing to obey 
the Pcrsian king, as one king another. And after Darius was con- 
quered, for some time Alexander offered him the condition that he 
should govern others and obey Alexander. We havo spoken else- 
where of mixed empire. In some cases, a part of the kingdom is left 
to the yanquished, as a part of the lands to the old possessors. 

X. Even when all authority is taken from the vanquished, thoy 
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illis possunt circa res privatas et publicas minores n sn® leges 

suique mores et magistratus. Sic in Bithynia proconsulari 

provincia Apamaea civitas privilegium babuit °suo arbitrio 

ub. x. epist rempublicam adrainistrandi, ut Plinii epistolaa nos docent, et 

SHui pUL °^> Bithynis sui magistratus, suus senatus. Sic et in Ponto 

idem,ibid. Amisenorum civitas legibus suis utebatur Luculli 3 beneficdo. 

Kp.95.ttUh . . . . ° 

Gotthi victis Romams leges rehquerunt Romanas. 

XI. 1 Hujus indulgentiae pars est p avit® religionis usum 

victis nisi persuasis non eripere: quod ut victis pergratum 

ita victori innoxium probat Agrippa oratione ad Caium, quam 
p«g. io32,rt Pbilo recitat in legationis sura renunciatione. £t apud Jose- 
Beu.jud.r. phum, tum ipse Josephus, tum Titus Imperator rebellibus 
1kd.vi.2li Hierosolymitis objiciunt, quod Romanorum beneficio sacris 

suis tanto cum jure uterentur, ut templo alienigenas arcere 

possent, etiam capitis periculo. 

2 At si falsa apud victos religio, ne vera opprimatur, 



° Siub leges] Philo legatione ad Cai- 
um: Se/Saordf TOo-aOnjv hroitiro tjjs 
/9c/3atco'<r«ft)s t&v icap eKdoroi* Tcairpi» 
wv t Sertjv Ka\ tuSv ^PufftdiKtoveirtfiiXeiav* 
Augustus non minus cutcb su<t duxit cus- 
todiam legum propriarum cuique genti 
quam Romanorum [Pag. 1014 b. Yide 
de hoc loco Ampliss. Btnckkbshoek. 
ad Z. 'A^loxrii, D. De Leg. JRhod. pag. 
90. J.B.] 

Suo arbitrio rempublieam admu 
nistrandt] Vide epistolam zcin Plinii, 
et sequentem Trajani libro x. Sinope 
sub Persis rempublicam habebat popu- 



larem. Appianus Mithridaticis. (pag. 
228.) Talis apud Gnecos sub Romanis 
umbra libertatis. Vide Ciceronem Lib. 
ti. ad Atticum, epist. 1. Plinium Lib. 
vni. epist. 24. Erocari ex insnla Cj- 
prios non licebat. Cicero ad Atticum v. 
21. [De Amiso, non de Sinope, loqui- 
tur Appianus, ut inspidenti patebit. 
J.B.] 

8 Id narrat Apfianvs, De Bell. 
Mithrid. pag. 228. Edit. H. Steph. 
J.B. 

P AviUt religionis usum] Melius est 
ibi aliquem Deum coli quam nuUum; ut 



may be allowed to retain their own laws with rogard to publio and 
private property, their own customs and magistrates. So in Bithy- 
nia, which was a proconsular prorince, Apamea had the pririlege 
of governing iteelf in its own way : as we learn from Pliny : the 
BUhynians have their own magistratcs, their own senate. So the Ami- 
seni in Pontus, by the good office of Lucullns [from Appian, J. B.] 
The Goths left to tbe conquered Romans the Roman law. 

XI. 1 It is a part of this indulgence, to permit the use of their 
own religion to the conquered, except so far as they are persuaded 
to change. And that this is both a great boon to the conquered, 
and no harm to the conqueror, is proved in the oration of Agrippa 
to Caius, given by Philo. And both Josephus and Titus object to 
the rebellious Jows, that they wore aliowod the practice of their own 
zeligion, so f ar as to be authorized to exclude strangers from the 
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recte curabit victor: quod Constantinus fecit fractis Licinii 
partibus, et post eum Franci aliique reges. 

XII. 1 Fostrema cautio haec est, ut in imperio etiam 
plenissimo et quasi herili victi clementer habeantur, et ita ut 
eorum utilitates cum victoris utilitatibus socientur. Cyrus 
victos Assyrios jubebat bono esse animo : eandem ipsorum xen. <te cyn 
sortem fore qu» fuisset, mutato tantum rege : mansuras ipsis n - & 
domos, agros, jus in uxores, in liberos, ut fuisset hactenus 
quin si quis injuriam ipsis faceret, se ac suos vindices fore. 
Apud Sallustium legimus : populo Bomano melius visum jw b*u. c. 
amicos quam servos qucerere: tutiusque rati q volentibus 
quam coactis imperitare. Britanni temporibus Taciti delec- jjfc^.c 
tum ac tributa et injuncta imperii munera impigre obibant, si 
injurisB abessent: has segre tolerabant: jam domiti ut pare- 
rent, nondum ut servirent. 

2 Privernas ille in senatu Romano interrogatus, qualem 



8ereri verbis modo diximus. Sic Gotthi 
apnd Procopiam Gotth. n. (c. 6) dicunt 
se ad suam religionem adegisse nemi- 
nem. [Quod de Severo dicit heic Auc- 
tor, retulit supra, ad cap. 12. § 6. ex 
Lampridio, c.49: ubi paulloaliter verba 
se habent. J. 2?.] 

4 Volentibus quam coactis imperi- 
tare] Lacedaemonii apud Thncydidem: 
vofiVQofiev t« Tas fieydXa* €\Gpav /*a- 
Xurr' av &ta\ve<rdai /3e/9aia)C, ovk r\v 
dirrafivvoftevo* tis /cal «iriKpaTt/Vas to 
irAco) tov iroXefiov, kot dvdyKi\v op- 



kois iyKaTa\apf3dvtev t fit) diro tov laov 
fcvfiftfj, d\\' ijv trapbv t6 avTO o/oa<rai, 
irpd? to €7rieiKes Kai dpeTy avTO? [leg. 
avTov\ viKijaas irapd d irpoaeSe)(€TO t 
fieTpiui? £vva\\ayj)' sic existimamus, 
magnas inimicitias ita injirmam concor- 
diam mutari, non si quis se ulciscens et 
fortuna usus prosperiore necessitatem 
alteris imponat jurandi in leges inctqua- 
les t sed si cum id facere possit, a*qui- 
tate usus non minore quam in vincendo 
virtute t quam potest moderatissime rem 
transigat. (Lib. iv. c. 19.) 



temple, even on pain of death. 

2 But if the yanquished profess a false religion, the victor will do 
well to tako care that the true religion be not subjected to oppression : 
which Gonstantino did, when ho had brokcn the party of Licinius ; 
and after this, the Frank kings and others. 

XII. 1 The v last caution is this : that even in the most absolute 
and despotic government, the conquered are trcatcd with clemency, so 
that their utility be joined with the utility of the rictor. So Cyrus 
told the conquered Assyrians to bo of good cheer, for thoy had only 
changed tbeir king, and would keep all their rights and proporty, and 
be protected therein. So Sallust, of the Roman treatmont of thoso 
thcy yanquished. So Tacitus says, that tho Britons in his timo paid 
their tribute readily, if no iojury was addcd to it: thoy would be 
subjects, but not slaves. 

2 The Priyernato ambasaador, when asked what peace the Romans 



l 



280 TEMPERAMENTUM CIRCA, ETC. [Lu. III- 

ab ipsis pacem Romani exspectandam haberent: si bonam 
Lir.Ttii.ji. dederitis, ait, etfidam et perpetuam; si malam, haud diu- 

turnam : 4 ratione addita : ne credideris ullum populum, aut 

hominem denique, in ea conditione, cujus eum pomiteat, diu- 
Ur. m. ix tius quam necesse sit mansurum. Sic Camillus dicebat, fir- 

missimum imperium esse quo obedientes gaudeant. Scytb» 
cuit tu. & Alexandro : inter dominum et servum nuUa amicitia : etiam 

in pace : belli tamen jura servantur. Hermocratus apud 
Lih. *»L 19. Diodorum : kciWiov £<tti tou viko.v ro Tnv vUnr iveyKeir 

avQpanrivws' non tam vincere pulchrum quam victoria cle- 
Ann.xu.19. menter uti. Salubris ad victeriae usum Taciti sententia: 

bellorum egregii fines, quoties ignoscendo transigitur. In 

C&saris Dictatoris *epistola : hosc nova sit ratio vincendi, ut 

misericordia et liberalitate nos muniamus. 

4 Non ipse PriTernas Legatus hanc * Epistola illa reperitur apud Cick- 

imtionem addidit, sed pars melior Sena- boxkm, Lib. ix. ad Attie. post Epist. & 

tus ita responsum, in meliorem partem, J. B. 
fnterpretata est. J. B. 



might ezpect from them, answered, If you give us a good one, you will 
have a faithful and perpetual one; if a bad one, a short one. And 
tho reason was added, that nohody will stay longer than he can help, 
fn a condition which he thinks had. So Camillus said, that the firmest 
gorernment was that which the Bubjocts were glad to obey. The 
Scythians told Alexander, that between master and slare, there is no 
friendship: eren in peace, the rights of war are kept np. Her- 
mocratus says, The glorious thing is 9 not to conquer, but to use 
victory clemently. The mazim of Tacitus is wholesome with refer- 
ence to the use of victory : Those endings of wars are to be admired 
which are brought about by granting pardon. In the epistle of the 
Dictator Cesar, we read, Be this a new way qf conquering ; to protect 
ourselves with mercy and liberality. 



CAPUT XVI. 

TEMPERAMENTUM CIRCA EA, QILE JURE GENTIUM 

POSTLIMINIO CARENT. 

I. Intemam justitiam exigere populorum partes reddendas 
ut reddantur qw» hostis his quorum fuerant, si ab 
noster alii injusto bello erir hoste injuste occupati sint. 
puit. V. Quo tempore obligatio red- 

II. Exempla. dendi extinguatur. 

III. An quid deduci possiU VI. Quid faciendum in dubia 

IV. Etiam populos subditos aut causa. 

I. 1 /^VUOUSQUE ex bello justo res capientium fiant, dixi- 
v£ mus supra, quibus de rebus deducenda sunt qu© 
recipiuntur postliminii jure: sunt enim haec pro non captis. 
At quse bello injusto quaaruntur restituenda diximus, nec ab 
iis tantum qui ceperunt, sed et ab aliis ad quos res quoquo 
modo pervenit : nemo cnim plus juris ad alium transferre po- 
test quam ipse babuit, aiunt juris Romani auctores quod l. 97. < 1. 
Seneca breviter explicat, nemo potest quod non habet dare. «*•*•* «•'«. 
Domimum mternum non habuit qui primo cepit: quare necft£ v ^ 
illud habebit qui causam ab ipso obtinet: dominium ergo^^ 8,12, 
secundus aut tertius possessor accepit, quod docendi causa ex- 
ternum vocamus, id est, commodum hoc, ut ubique judiciaria 
auctoritate ac manu pro domino tuendus sit: quo tamen si 



Chapter XVI. Restraints as to things which, by the Laws of Nations, 

have not the right of Postliminium. 

I. 1 How far things, which are captured in a just war, be- 
come the property of the captor, we hare etated above. Of these 
things, those are to be ezcepted, which are rosumed by right of Post- 
liminium ; for these are held as not captured. But what is captured 
in an unjust war is to be restored, as we havo said ; and not only by 
the captors, but by others, into whose hands they have anyhow come. 
For no one can transfer to another more of rigbt than he himself pos- 
sesses ; as the Roman Jurists say : which Seneca briefly explains, No 
one can give what he has not. The first captor had not internal 
ownership, fjust ownership;] and therefore, that he cannot have, who 
had his title from him. Therefore the second or third possessor 
took an ownership which, for the sake of distinction, we wiil call txttr- 
nal; that is, he took this advantage, that he is everywhere to be 
protected as owner, by the sentenco and authority of the judge : but 
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utatur adversus eum cui res malo facto erepta est, faciet non 

probe. 

L.n.D.4* 2 Nam quod de serro qui a latronibus captus mox ad 

hostes pervenerat responderunt jurisconsulti nobiles, verum 

esse eum subreptum esse, nec quod hostium f uisset aut postli- 

minio rediisset ei rei impedimento esse : idem ex naturali jure 

respondendum est de eo, qui bello injusto captus, mox bello 

jEfkLBcg. justo, aut alia ratione in alterius venit potestatem: nam in 

dist jLdCft. jure interno bellum injustum latrocinio nihil distat Atque in 

can.%. hanc sententiam ex facto consultus respondit 'Gregorius Neo- 

cs3sariensis, cum Pontici quidam res ciyium a barbaris captas 

recepissent. 

II. 1 Reddendae ergo res tales his quibus faerant erep- 

LibiiLia t», quod et factum ssape videmus. Livius cum retulisset a 

L. Lucretio Tricipitino victos Volseos et J2quos> expoeitam ait 

in campo Martio prodam, ut suum quisque per triduum cogni- 

iib.fr. m tum abduceret Idem cum narrasset, Volscos a Posthumio dic- 

tatore fusos : prcsdce pars sua cognoscentibus Latinis atque 

Hernicis reddita: partem sub hasta dictator vendidiL 

iib. v. m. Alibi : biduum ad recognoscendas res datum dominis. Idem 

iib.x.»i ubi Samnitium de ^Campanis victoriam narraverat; quod lc&- 

tissimum victoribus fuit, captivorum recepta sepUm milUa 

* OregoriuM Neo&tsarientis] Se- qiuett. 4. Braniogins de 
q o nn tuf Petr. de patettats prineipis c. 3. eond. 241 . 



if he use this right against him who lost the property by an unjust 
act» he will not do rightly. 

2 The answer which was giren by iliustrious jurists, respecting a 
slave who, captured by robbers, had afterwards made his way to the 
enemy, [and was then captured from them, and exposed for sale. 
Oronov.] namely, that it was true, that he had been stolen» and that 
his ha? ing been in the hands of the enemy, or having returned by 
postliminium, was no obstacle to that view ; is the same answer which 
we must givo respecting him who, being captured in an unjust war, 
afterwards by just war, or in any other way, comes into the possession 
ef another : for in internal justice, an unjust war does not diflfer from 
a robbery. And to this effect responded Gregory of Neocesarea, 
being consuited in reference to the case, when certain men of Fontus 
had receired into their possession property of the citkens captured 
by barbarians. 

II. 1 Such property, then, is to be restored to them from whom 
it was taken : and we see that this has often been done. Liyy, after 
mentioning tbat tho Volsci and Equi were conquered by L. Lucretius 
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et quadringenti : prceda ingens sociorum : accitique edicto 
domini ad res suas noscendas recipiendasque prcestituta die. 
Mox simile recitat factum Romanorum : Samnites Interam- c* P . x. 
nam coUmiam Romanorum occupare conati urbem non tenu- 
erunt : agros depopulati cum prcedam aliam inde mixtam 
hominum atque pecudum colonosque captos agerent, in vic- 
torem incidunt consulem ab Luceria redeuntem, nec prcedam 
solum amittunt, sed ipsi longo ac impedito agmine incom- 
positi cceduntur. Consul Interamncm edicto dominis ad 
res suas noscendas recipiendasque convocatis, exercitu ibi 
relicto, comitiorum causa Romam est profectus. Alibi de L,bxxxvL 
praeda agens, quam ad Ilipam Lusitaniae urbem Cornelius 
Scipio ceperat, sic ait idem scriptor : ea omnis ante urbem 
exposita est, potestasque dominis res suas cognoscendifacta: 
cetera vendenda qucestori data: quod inde effectum est 9 
militi divisum. Post pugnam T. Gracchi ad Beneventum : 
prceda omnis, prceterquam hominum captivorum, militi con- 
cessa est, et pecus exceptum est quod intra triginta dies 
domini cognovissent, eodem Livio auctore. Lib.xxw.ie. 

2 De L. jEmilio Gallorum victore Polybius tj}^ \eiav hw. u. sl 
airedwKe rots 7rpoat]Kou<yi, prasdam iis reddidit a quibus 

1 Immo Homanoram de Samnitibun, Inspice locum, a me in ora libri distincte 
qui agrum Campanorum populabantur. designatum. J, B. 



Tricipitinus, says that the booty was exposed three days in the Cam- 
pus Martius, that each person might know and take his own. And 
when he has related that the Volscians were defeated by Posthumius 
tho dictator ; he adds, The part which belonged to the Latins and Hcr- 
nici was given them back on their recognizing it: a part was sold by 
auction ; and elsewhere, Two dayt were given for owners to Jsnow and 
recover their property. And when he has related the victory of the 
Samnites [no, tho Romans, J. B.] over tho Campanians, he adds, the 
most joyful part of tho victory was, that 7600 captiycs wcre reco- 
vored; and a grcat booty of the allies: and by a public notice, 
owners were summoned to tako back thcir own proporty. And soon 
after he relates a similar act of the Romans, at Intoramna, when they 
had conquered tho Samnites. So at Ilipa in Lusitania. So T. Grac- 
chus at Beneventum gave the owners of cattle thirty days to recognizo 
their stock in the booty. 

2 So Polybius says that L. Emilius, whon he had conquered the 
Gauls, restorcd the spoil to those from whom it had been taken. So 
Scipio did, whon, having taken Carthage, he found there many pre- 
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p^^p°m- abacta fuerat. b Idem fecisse Scipionem Plutarchus et Ap- 

B^Pun. pianus narrant, cum Carthagine capta multa ibi invenisset 
donaria, quas e Siciliee urbibus et aliunde Poeni eo advexerant. 

/n verr. u. Cicero Verrina de jurisdictione Siciliensi : oppidum Himeram 
Carthaginiense8 quandam ceperant, quod fuerat imprimis 
Sicilice clarum et ornatum. Scipio qui hoc dignum populo 
Romano arbitraretur, bello confecto socios sua per nostram 
victoriam recuperare, Siculis omnibus, Carthagine capta, 
quce potuit, restituenda curavit. Idem late satis id ipsum 

Liv.xxxi.i5. Scipionis factum prosequitur Verrina de signis. Rhodii naves 
quatuor Atheniensium captas a Macedonibus recuperatasque 
Atheniensibus reddiderunt. Sic Phaneas ^Etolus restitui 

Lw.xxxiu. j£tolis sequum censebat quas ante bellum habuissent. Nec 
negabat T. Quinctius, c si de urbibus bello captis ageretur, et 

stnboxiv. societatis leges non rupissent JStoli. Etiam bona, olim con- 

b Idcmfecisse Scipionem Plutarchus goniam reddidit. Eutropius yi. (c. 11.) 

et Appianus narrant] Etiam Diodorus In federe Pontificis, Imperatoria Caroli 

Siculu Excerptis Peirescianis. (Pag. V. et Venetorum contra Solimannum 

340.) Et Valerius Maximus Lib. v. cap. convenerat, ut possessa quisque recipe- 

i. num. 6. Africani quoque posterioris ret. Paruta vnr. itaque Cephalenia ab 

humanitas speciose lateque patuit. Ex- Hispanis capta reddita Venetis. Eat ad 

pugnata enim Carthagine circa SicUids, eam rem pertinena locus et in Anna 

eivitaies literas misit, ut ornamenta tem- Comnena, ubi de Gothofredo agit. (Lib. 

plorum suorum Panis rapta per legatos xi. c. 6.) 

recuperarent, inque pristinis sedibus re- A Vir non pii tantum animi, sed et 

ponenda curarent, excelsi] Bene hoc notavit Jacchiadet ad 

c Si de urbibus bello captis ageretur] Danielem v. 17. Salpitius Severus de 

Pompeius Attalo et Pyl&meni Papbla- Abrahamo : reliqua his quibus erepta 



sents which had been made by the cities of Sicily and others, and 
carried thither. Cicero, in his oration against Verres, speaking of 
the Sicilian jurisdiction, says that Scipio when he had taken Carthage, 
restored to the Sieilian allies what had been taken bt/ the Carthaginians 
at Himera, thinking it right that, by the Roman victory, they should 
reeover their property. And he follows out this Bubject, this deed of 
8cipio's, in his oration against Yerres on the works of art. The 
Bhodians restored to the Athenians four ships of theirs, which had 
been taken by the Macedonians. So Phaneas the Etolian thought 
it just that there should be restored to the Etolians what they had 
had before the wars. And ' T. Quinctius did not deny that this 
would have been right, if the questipn had been of cities captured 
in war, and if the Etolians had not broken the truce. Even the 
treasures consecrated to the gods at Ephesus, which the kings had 
appropriated, the Romans restored to their ancient state. 

m. 1 But if such an article of property should hare come into 
any ono's possession by traffic, can he charge the person from whom 
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secrata Ephesi, quas roges sua fecerant, Roinani in veterem 
statum restituerunt. 

III. 1 Quod si commercio res talis ad aliquem peryene- 
rit, poteritne is ei, cui res fuit erepta, pretium a se numeratum 
imputare? consentaneum est his, quao alibi diximus, posse 
imputari, in quantum ipsi qui rem amiserat valitura fuerat de- 
sperat® possessionis recuperatio. Quod si tale impendium repeti 
potest, quidni et aestimatio laboris ac periculi, perinde ac si 
quis rem alienam in mari perditam urinando eduxisset ? Ap- 
posita ad banc qusestionem mihi videtur historia Abrahami cum 
quinque regum victor Sodoma rediret : ttOTT ^D DN IttM ait 
Moses, Reduxit omnes illas res: nempe quas a regibus captas Gen.ziv.io. 
superius narraverat. 

2 Nec alio referenda conditio regis Sodomorum quam 
fert Abrahamo, ut captivos redderet, cetera sibi retineret pro 
labore et periculo. At ipse Abrahamus d vir non pii tantum c<m 20,21, 



erant reddidit. {Hist. Sacr. Lib. i. c.5.) 
Ambrosius Lib. i. de Patriarcha Abra- 
ham: ideo quoniam sibi mercedem ab 
homine non quasivit, a Deo accepit. 
(Cap. 3.) Non multum hinc distant 
facta Pittaci et Timoleontis: Pittacus 
Mitylenaius cum recuperati agri dimidia 
pars consensu omnium offerretur, avertit 
animum ab eo munere, deforme judicans 
virtutis gloriam magnitudine prede. mi- 
nuere. Valerius Maximua libro ti. cap. 
t. num. 1. De Timoleonte Plutarchus, 
ov t6 \afieiv iKToiovTwv alo^p6v t dWd 



t6 firj \aficiv KpeiTTOv, Kal nrtptovata 
t?/s apcrijc iv oI« t^eaTtv iiri&eiKvvfii- 
vtjs t6 fiii deopevov non accipere in ta- 
libus turpe, sed non accipere melius, et 
virtutis cujusdam exuberantis, et in iis 
qua licita sunt ostendentis, se et his ca- 
rere posse. fPag. 277 b.) Confer 
quas supra Lib. u. c. xiv. § 6. et hoc 
libro c. iv. § 1. [Auctor, in hac Nota, 
conjungit Pittacum et Tinioleontem, 
quasi utriusque factum easet. At vero 
Timoleon plane contrarium fecit, ut 
patebit inspicicnti locum PLUTABcnr, 



it had been taken with tho price which ho has paid ? It is agreeable 
to the principles which wo have elsewhere laid down, that it may ho 
charged, at such a rate as the recorery of the poasession would he 
worth, considering that he may have despaired of such recovery. 
But if such oxpenses may he charged, why not alao the estimated 
ralue of the lahour and danger ; just as if any one should, hy diving, 
recover a treasure helonging to another, which had heen lost in the 
sea? Apposite to this qucstion soems to me the history of Abraham, 
when he had conquered the fivo kingB and returned to Sodom: Moses 
says (Gen. xiv. 16), Ue brought back aJtl the goods, namely, thoso which 
he had bcfore spoken of as being taken by the four kings, Chedorlao- 
mcr, &c., and from the fivo kings of Sodom, &c. (v. 11). 

2 And to the same practice we must refer tho conditions which 
the king of Sodom proposes to Abraham, that he should givo up the 
captives, and keep the goods for his labour and danger (v. 21). Abra- 
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animi, sed et excelsi, sibi quidem nihil voluit sumere : ceteram 
de rebus receptis (nam ad eas, ut dhrimus, spectat ista narratio) 
quast suo jure decumam Deo dedit, detraxit sumtus necessarios, 
et sociis suis partem aliquam tribui voluit 

IV. Sicut autem res domino reddend» sunt, e ita et po- 

puli et partes populorum his qui jus imperii habuerant, aut etiam 

sibi, si sui fuerant juris ante vim injustam. Ita Sutrium re- 

LiT.ris. ceptum restitutumque sociis, Camilli sevo, ex Livio discimoa. 

aFiuft*. -^g^ netas & Melios suis urbibus restituerunt Lacedsamonii 

ljt. xxxiu. Grseci» civitates, quas Macedones invaserant, a Flaminio red- 

*•' ditffl libertati. Idem et in colloquio cum Antiochi legatis 

sequum esse censuit liberari Asi» urbes quae Oraii essent no- 

minis, quas Seleucus Antiochi proavus bello ceperat, amissas 

receperat idem Antiochus : neque enim in JEolidem Ioniam- 

que colonice in servitutem regiam missce sunt, aiebat, sed 

» 

nnde yerba qtuedam heio adferuntur. reddi. Sic Calatrara militibus, qaibns 

J.JB.] erepta a Manrii erat, reddita a rege 

• ita et populi] Exnles 8agnntini CasteUaB aliisque. Mariana Lib. xi. 

poat sex annog a Romania restitntL (cap. 25.) Confer qure snpra hoc libro 

Antoninns Cassii bello in senritutem oap. x. § 6. [Nescio nnde Anctor ha- 

redactos liberos esse jussit, bona dominis beat, qn» de Sagnntinis exaulibua, et de 



ham indeed, a man not only pious but magnanimous, refused to take 
anything for himself (v. 23): but from the proporty restored (for 
those are the goods spoken of) he gave a tenth to God, he deducted 
the expenses of the young men, and requested a portion to be given 
to his allies. 

IV. As property is to be restored to its owner, so too are peoples 
and parts of peoples to be rcstored to those who had rightful autho- 
rity over them ; or to themsolvos, if they had boen their own masters, 
before the unjust violence. Thus Sutrium was recorered and restored 
to the allios, at the time of Camiilus. The Eginetans and Melians 
were restored to their cities by the Lacedsomonians : the Greek cities 
which had been invaded by the Macedonians were restored to liberty 
by Flaminius. And the same general, in his conference with the am- 
bassadors of Antiochus, urged that is was just that the cities in Asia 
which were of the Grecian race, and which Antiochus had recovered, 
should be made free ; for that Oreek colonies were not sent into uEolia 
and Ionia to be slaves to the king, but to extend the race, and to difuse 
over the earth the Ghreek nation. 

Y. A quostion is sometimes raised, concerning the length of time 
by which the internal obligation of restoring a thing may be extin- 
guished. This question, between citizens of the samo goyernment, is 
to bo dctermined by their own laws : (provided such laws recognizo 
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stirpis augendce cansa, gentisque vettistissimce per arbem 
terrarum propagandce. 

V. Solet et de temporis spatio quaeri, quo reddend» 
rei obligatio interna possit exstingui. Sed hroc qusestio inter 
ejusdem imperii cives definienda est ex legibus ipsorum ; (si 
modo illao internum jus concedunt, non in externo solo consis- 
tunt : quod ex verbis et proposito legum prudenti inspectione 
colligendum est :) inter eos vero qui alii aliis externi sunt, ex 

sola conjectura derelictionis, de qua diximus alibi, quantum lo>. u. 4 
instituto nostro sufficit. 

VI. Quod si valde ambiguum sit jus belli, optimum erit 
f Arati Sicyonii consilium sequi, qui partim novis possessoribuscic.Q^u.sa. 
persuasit ut pecuniam accipere mallent, possessionibus cede- 

rent ; partim veteribus dominis, ut commodius putarent nume- 
rari sibi quod tanti esset quam suum recuperare. 

captia 10 bello Avidii Cassii, heic refert. quam non ita diserte res ibi narretur, ao 

Circa priores, aliqnid reperies apud Li- Anctor noster proponit. J. 2?.] 
vidm, Lib. xxvm. c. 39. in Oratione f Arati Sicyonii consUium tcqui] 

Legatornm Sagnntinorum : de alits au- Quod fecit rex Ferdinandus memorante 

tem in Vita M. Aurel. Antonini, a Ju- Mariana Lib. xxix. c. 14. 
lio Cafitoluto scripta, cap. 25, quan- 



an internal [that is, an equitablo] as well as an extornal [or strictly 
legal] right ; which is to be collected from the words and design of 
the laws, by a carcful consideration of them : but between those who 
are foroignere to each other, it is to be determined by a probable 
judgment as to dereliction : on which subject we have elsewhere said 
as much as is nccessary for our purpose. 

VI. If the right of war he very ambiguous, it will be best to 
follow tho counscl of Aratus of Sicyon; who in part persuaded the 
new possessors to accept money and givo up the possessions; and 
partly induccd the old owners to bo paid for what they garo up, as 
more convenient than to attempt to recover it. 
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solvi jussit, atque ea justitice fama omnium fidem sibi ad- 

cp. m. strinxit. De Parthica Alexandri Seyeri expeditione Lampri- 

dius: tanta disciplina, tanta reverentia sui egit, ut non 

tnilites, sed senatores transire dicerentur: quacumque iter 

milites /aciebant, tribuni accineti, centuriones verecundi, 

milites amabiles erant: ipsum vero ob haec tot et tanta bona 

provinciales ut Deum suscipiebant. c De Gotthis, Hunnis, 

LaHnPoML Alanis qui Theodosio merebant Panegyrista : nullus tumultus, 

•*■ *"• nuUa confusio, nulla direptio ut a barbaris erat ; quin si 

quando difficilior frumentaria resfuisset, inopiam patienter 

ferebat, et quam numero arctaret annonam comparcendo 

in i oms. laxabat. Stiliconi Claudianus idem tribuit : 



SWich. Lib. L 
v.l62,etseqq. 



Tanta quies, jurisque metus senrator honesti 
Te moderante fuit» nullis ut yinea furtis 
Aut seges erepta fraudaret meese colonum. 

d £t Belisario Suidas. 



« De Ootthis] Multa de hujus gen- 
tis modestia habemus apud Cassiodo- 
rum, ut t. 10, 11, 13. Eodem autem 
libro epistola 26. Nee pottestorum se- 
getet aut prata vastetit, sed tvb omni 
eontinentia properate: ut grata nobit 
esse vestra occursio possit. Quia ideo 
exercituales gratis subimus impentat, 
ut ab armatu euttodiatur intaeta civili» 
tat. Lib. ix. 25. Arma ejut nulla pot- 
tettorum damna senserunt. 

* Et Belisario Suidas] Saepe hanc 
fn Belisario yirtutem predicat comes 
ejus testisque actionum Procopius. Vide 
egregiam ejus orationem huc pertinen- 
tem, quam ad milites habuit prope Sici- 
liam, cum in Africam tenderet, narra- 
tionemque itineris per Africam Vanda- 
licorum primo. (Cap. 12. et 17.) Ex 
Qotthieorum autem iii. integrum huno 



locum apponam: eh 6e tov* dypoixov* 
irt Tovavrn <t»etdoT Kaltrpovoiaixpijroj 
&<rre fStao-drjvat fihv avTtov ovdeva irm~ 
nroTt, orpaTriyovvTo* H«\iaaplov, re- 
Tvxn Kt ' it\ovt«Xv di irapd 6o£av £v*c- 
fSatve irdatv, ol* dv avT6v iiridnfioin 
orpaTid* «*Xfj0«t. dirf&idovTO ydp ao- 
toIv «rara yvtofir\v to tivta trdvTa. xal 
qviica fiiv a*>ia£ot rd X»fta iv t6 a«/»t- 
f3i* &te<pu\aTre, fitjrtva irapovoa »j 
Ittto* \vfiijvrrraf Ttav 6k tipaiwv iv 
rotc 6iv6pots SvTtav axjfao-dai avrwv 
oh6tvl to irapdicav ijfcovoia eytvero* 
adversut agricolat tanta cura providen- 
tiaque agebat, ut eorum nemo vim pate- 
retur, exercitum dueente Belitario : con- 
tra vero opulenti JUrent omnet quocun- 
que Ule eum multo milite advenittet: 
vendebant enhn illi militibut ret suat 
tuopte arbitratu : et cum tnaturm ettent 



confusion, no plunder, as you might expect from barbarians. If the 
supply qfprovisiona wa$ at any time more dijficuU, they bore tke defici- 
ency with patience, and made up for the scarcUy by epare diet. Claudiaa 
ascribes the same merit to Stilico, and Suidas to Belisarius. 

3 This was brought about by an exact care in the supply of neces- 
Bariee, punctual pay, and yigorous discipline, of which you find the 
rule in Ammianus : The landa qf neutrals are not to be trampled : and 
in Vopiscus : Let no one tahe a fowl whkh is not his, or toueh a shetp / 
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3 Hoc praestabat exacta cura e proyisus rerum necessaria- 
rum, et bene soluta stipendia, et yigor disciplin», cujus legem 
audis f apud Ammianum: pacatorum terras non debere caZ- Li ^ viU 
cari. £t apud Yopiscum : memo pullum alienum rapiat : ****• c 7. 
ovem nemo cantingat, uvam nuUns auferat, segetem nemo 
deterat, oleum, sal, lignum nemo exigat. Item apud Cassio- Var - ▼**• *• 
dorum : vivant cum provindalibus jure civili: nec insolescat 
animus qui se sentit armatum : quia clypeus ille e&ercitus 
nostri quietem debet prcestare paganis. His accedat illud 
Xenophontis Expeditionis libro vi. /ui) dvayKa^eiv irokiv 0«- cap.2.54. 
Xiav o, ti fkij aurol eOeXovres ctooiev' civitatem amicam co- 
gendam non esse, ut quicquam daret invita. 

4 Ex quibus dictis optime interpreteris illud magni pro- £«c iu. 14. 
phetse, imo propheta majoris monitum: fxtjceva ciaaeiarjTe, 

firjSe o~VKO<pavTq<jirT€ 9 Kai apKeloBe toT? o^wvioi^ u/mwv* a 
concussione, g a calumnia in quosvis abstinete, h contenti 



tegetet tollicite cavehai ne ab equite cor- 
rumpererUur : tum vero potna in arbori- 
but pendenHa tangere nemini omnino per- 
mittebatur. (Cap. 1.) Similem Aleman- 
norum laudem in expeditione ad sanctum 
sepulcrum vide apnd Nicetam Manuele 
Comneno. (Lib. 1. c. 4.) Gregoras au- 
tem libro ix. idem in Venetis predicat: 
tjaai/ ye fikv ovdevt*, ote ou fidXa ijre- 
trXri^e» »} tw» BeveTtKcbv evra£ia t ko! 
tf fierd StKatoavvijs fieyaXoTrpeireia. 
oi/6e ydp ij£iw<re rG>v trdirruv iKtivtov 
oit&ei* i£t\6t*v d<pe\eodai titwv dirdif» 
Ttav dvev Tifitj* dpyvpiov nemo erat 
quem non admiratione percetteret Venc- 
torum ditciplina, et conjuncta cum jut- 
titia animi magnitudo. Nemo enim de 
exercitu egreuut quicquam rerum «1- 
mere volebat nitipecunia depenta. (Pag. 
188. Ed. Oenev. 1610.) 



« Provisut rerum necettariarum] Pli- 
nius Hittoria* Naturalit xxvr. 4. curve 
Romani ducet primam temper in bellit 
commerciorum curam habuere? Cassi- 
odorus iv. 13. Habeat quod emat, ne 
cogatur cogitare quod auferat. Similia 
habet t. 10. et 13. 

f Apud Ammianum] Quem vide et 
libro xxi. (cap. 5. in Oratione Juliani 
Imp. ad Milites, pag. 293, 294. Ed. 
Valet. Gron.) 

* A calumnid] Possis rertere a ra- 
pina, qno sensu ea tox sumiturin gneca 
versione Jobi xxxr. 9. Psalm. cxix. 122. 
ProT. xiT. 31 ; xxii 16 ; xxviii. 3. Ee- 
clesiasta? iv. 1. item Levitici xix. 11. 
Eandem graecam vocem per de/raudare 
vertit Tulgatus interpres Lucsb xix. 8. 

h ContenU ettote ttipendUt vettrit] 
Ambroaius ad hnno Lucss locnxn: id- 



or pluek a bunch of grapes; or cut the corn, or demand oU, salt or 
wood. So the same writer in Cassiodorus : Let the soldier live with the 
provincials aeeording to the eivil law, and shew no mUitary insolence. 
The shield is for the proieetion of the eountrymen. So Xenophon, in the 
Anabasis. 

4 And hence we see the meaning of that which was said to soldiers 
by a prophet, and one that was greater than a prophet (Luke iii. 14): 
Do violence to no man, neither accuse any falsdy, and be content with 

19—2 
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Llb. ir. a 
n. 13. 



Lib. xxvUL 
S4. 



ib.xLM. 



estote 8tipendii8 vestris. Cui simile illud Aureliani apud Vo- 
piscum dicto loco : annona sua contentus sit 9 de prceda hostis 
non de lachrymis provincialium viuat. Nec est quod quis 
putet dici h®c pulchre, sed praestari non posse : neque enim 
aut moneret haec yir divinus, aut sapientes legum auctores 
praeciperent, si crederent impleri non posse. Denique 'ne- 
cesse est concedamus fieri posse, quod factum videmus. Ideo 
attulimus exempla, quibus accedat illud insigne, quod k ex 
Scauro memorat Frontinus, pomiferam arborem quam in 
pede castrorum fuerat complexa metatio, postero die abeunte 
exercitu intactis fructibus reiictam. 

5 Livius, cum narrasset milites Romanos in castris ad Su- 
cronem procacius egisse, et quosdam eorum noctu praedatum 
in agrum circa pacatum iisse, adjicit, omnia libidine ac licentiar 
militum, nihil instituto ac disciplina militari gestum. Est et 
alter insignis ejus seriptoris locus, ubi iter Philippi per Den- 
thelatarum agros narratur : socii erant, sed propter inopiam 
haud secu8 quam hostium fines Macedones populati sunt : 



eireo stipendia comtituta militi<£ : ne 
dum tumtui quaritur, prcedo grassetur. 
(Pag. 1647. Ed. Paris. 1669.) Qu» 
tranflscripsit Angnstinns sermone zix. 
de verbis Domini secundum Matthenm. 
[Qai oon est Angustini, et inter Ap- 
pendices, Tom. t. Serm. 82. reperitar 



in Ed. Benedictin.] Sunt egregue ad 
hano rem conatitutiones apnd Grego- 
rinm Tnronensem libro n. cap. 37. in 
capitnlis Caroli et auccessorum, Lib, y. 
tit, clxxxix. in concilio Galliss tomo n. 
in capitolari n. Ludorici Pii capite xir. 
et tomo iii. in concilio ad S. Slacram. 



your wages. And so Aurelian said, Let them live on the tpoil of the 
enemy, not on the teara of the provincidU. And we are not to thiok 
thftt this is fair talking, but what cannot he done in fact : for the 
inspirod man would not exhort to such a course, and wise expositors 
of law onjoin it, if they thought it could not he done. And in short, 
we must allow that that can be done, which we see is done. And on 
this account, we have adduced examples ; to which we may add that 
eminent case which Frontinus mentions, of Scaurus ; that an apple- 
treo which was included within the lines of tho camp, was found next 
day, when tho camp was hroken up, with its fruit untouched. 

6 When Liry speaks of the Romans, in the camp at the Sucro, 
heharing irregularly [in the absence of S. Soipio], and some of them 
going on plundering expeditions into the neighbouring neutral ground, 
he adds, that everything was giren up to a licentious and greedy 
soldiery, nothing done according to military rule and discipline. 
And again, in the samo writer, where the passage of Philip through 
the land of the DentheJ&t» i* doscribed, it is said that The army, being 
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rapiendo enim passim, villas primum, deinde quosdam 
etiam vicos evastarunt^ non sine magno pudore regis, cum 
80ciorum voces nequicquam Deos sociales nomenque suum 
implorantes audiret. Apud Tacitum Peligni turpis fama, ***• *& 4». 
dum socios magis quam hostes prsedatur. Idem Vitellianos "<*< »«• *• 
notat per omnia Italiao municipia desides et tantum hospitibus 
metuendos. In Verrina quoque Ciceronis de prsetura urbana Jnr«rr.i.2i. 
haec est accusatio : oppida pacata sociorum, atque amicorum, 
diripienda ac vexanda curasti. 

6 Atque hic omittere non possum theologorum sententiam, £*!"• JJj* 
quam verissimam puto, regcm qui qu® debet stipendia militi- 7.^ Jj 
bus non solvit, non tantum militibus teneri de damnis inde 
secutis, sed et subditis suis et vicinis quos inedia coacti milites 
male habuerunt. 

III. 1 Yicissim eorum qui a bello abstinent officium est 
nihil facere, quo validior fiat is qui improbam fovet causam, 
aut quo justum bellum gerentis motus impcdiantur, secundum 
ea quse dicta a nobis supra sunt : in re vero dubia 'sequos se La>. ui. i. 



Adde legem Baioariorum tit. ii. 5. Fri- 
derici I. legem sic refert Guntherus : 

Si quis padficc plebis villasvo domusve 
Usserit, abrasis signabitur ora capillis, 
Et pulsus castris i>ost rerbcra multa rccedet. 
(Ligurin. vers. 299, et seqq.) 

1 Necesse est concedamus Jieri posse, 
quod facium videmus] Sic et Guicciar- 



dinus disserit libro xvi. 

k Ex Scauro memorat Frontinus] 
De Nigri severitate ob raptum gallum 
gallinaceum vWe Spartianum. (cap. 10.) 

1 JEquos sepreebere utrisque inper- 
mittendo transitu, in commeatu prceben- 
do\ Exemplum nobile vide apud Pa- 
rutam libro vm. 



in great want, treated the country as i/it had bcen an enemy'9, plundering 
towna and villages ; much to the kinrfs mortification, who heard his allies 
imploring him and the godsfor help in vain. In Tacitus, the fame of Pe- 
lignus is tamished by his proying upon friends rather than focs. Tho 
same writcr speaks of the Vitellians, ae, in all the towns of Italy, idle, 
and formidable to their frionds only. So in Cicero against Verres, 
You authorized the intulting and plundering of frimdly towns. 

6 And hero I cannot omit tho opinion of theologians, which I 
think perfectly true ; that a king who docs not pay his soldiers their 
wages, is not only bound to satisfy the Boldiers for the damage so done 
thcm, but also to make compensation to his subjects and neighbours, 
whom the soldiers, undcr the impulse of want, havo treated ill. 

III. I On the other hand, it is thc duty of ncutrals to do nothing 
which may strengthcn tho side which has the worse cause, or which 
may impcde the motions of him who is carrying on a just war, as we 
havc said abovc; and in a doubtful casc, to act alikc to both sides, in pcr- 
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prsebere utrisque in permittendo transitu, in eommeatu pr&- 
bendo legionibus, in obsessis non sublevandis. Corcyrenses 

Lib. 1.35. apud Tbucydidem Atheniensium officii esse aiunt, si extra 
partes esse velint, aut Corinthios prohibere ne ex agro Attico 
militem conducant, aut idem sibi permittere. Fhilippo Mace- 
donum regi objectum a Romanis dupliciter ab eo fedus viola- 
tum, et quod sociis populi Romani injurias fecerit, et quod 
hostes auxiliis et pecunia juverit Eadem urget T. Quintins 

LiT.xxxir. in colloquio cum Nabide, vos tamen, inquis, vestramque ami- 
citiam ac societatem proprie non violavi. Quoties vis te 
arguam id fecisse t sed nolo pluribus t summam retn com- 
plectar : quibus igitur rebus amicitia violatur t nempe his 
maxime duabus, si sodos meos pro hostibus habeas, si hos- 
tibus te conjungas. 

Lib. ir. 1. 2 Apud Agathiam legimus hostem esse, qui faciai quod 

oouh.Lz. hosti placet; et in Procopio, m in exercitu hostium eum cen- 
seri qui qu® proprie ad bellum usui sunt bostili exercitui 

]%<?. tu. p. subministrat. Demosthenes olim dixerat : o yap oh av eyti 
\fj<p0€ttjv Tavra irparrwv tcai «raTaaKci/a^o/uei/oy, oi/tos efxol 

n Jn exerritu hostium eum censeri] habet bellnra aperte snppeditat: in epi- 

Et contra, socium et amicum recte ait stola Amalaiunth» ad JnatinJannm. 

dioi non eum modo qui jnxta stat in ( Oottk. Lib. i. c. 3.) 
prodnctn, sed et qni omniaqnibus opns 



mitting transit, in supplying provisions, in not helping persons besieged. 
The Corcyreans say, that it is the duty of the Athenians, if they will 
be neutral, either to provent the Corinthians from raising soldiers in 
Attica, or to allow them to do so. To Philip king of the Macedonians 
it was objeoted, that the league was doubly violated by him: inasmuch 
as he had done injury to the allies of the Romans, and helped their 
enemies. The same is urged by T. Quinctius, in his conference with 
Nabis. 

2 In Agathias, we read, that he is an enemy, who does what the 
enemy wishes : and in Procopius, that he is reckoned to be in the 
army of the enemy, who helps the cnemy^s army in matters which are 
properly of military uso. So Demosthenes had said before. M. Acilius, 
in speaking to the Epirotes, who wero accused of sending money to 
Antiochus, says that he does not know whether he is to regard them 
as onemies or neutrals. L. Emilius, Pretor, condemns the Teians, be- 
cause they had supplied the enem/s fleet with provisions, and had 
promisod it wine ; adding, that except they did the samo to the Roman 
floet, he should hold them as enemies. So Augustus said that A city 
loat the rights of peace when it received an enerny. 
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iroXe/uiel, k$v firj 7rw fiaWri firjSe ro^evrj' qui ea facit et 
machinatur quibus ego capi possim, etiamsi nec feriat, nec 
jaculum emittaty hostis mihi est. M. Acilius Epirotis, qui ur. xxxvi. 
milite Antiochum non juverant, sed pecuniam ei misisse insi- 
mulabantur, negavit scire se hostium an pacatorum numero 
eos habere deberet. L. JSmilius Preetor Teios arguit, quodg m *" XfU * 
commeatu classem hostium juvissent, vinum promisissent : ad- 
dens, ni eadem Romanao classi darent, se pro hostibus eos 
habiturum. Memoratur et Crasaris Augusti dictum : iwirov- S3k flrw/ 
$ov iriiKiv etvai, iroXe/unov e^ovaav irap avTf)' pacis jus p ' lou ** 
amittere civitatem, quce hostem recipiat. 

3 Proderit etiam cum utraque parte bellum gerente fedus 
miscere, ita ut cum utriusque bona voluntate a bello abstinere, 
et communia humanitatis officia utrisque exhibere liceat. Apud 
Livium est: pacem utrique parti, quod medios decet amicos, Lib.xxxv.48. 
opteni: bello se non interponant. Archidamus Spart® rex 
Eleis, cum viderentur in Arcadum partes inclinare, epistolam viut^popk. 
scripsit hoc tantum continentem: koXov ricrvyia' bonum est 
quiescere. 



3 It may be of ubo for a noutral party to mako a convention with 
each of tho belligerents ; bo that it may bo allowed with the good will 
of both, to abstain from war, and to exercise towards both the com- 
mon duties of humanity. So in Liry. So Archidamus king of Sparta, 
when he saw that the Eleans inclined to the Arcadians, wrote to them, 
It i$ well to be quict. 



CAPUT XVIII- 
DE fflS, QILE in bello publico privatim FIUNT. 

L An privatim hosti nocere li- III. Quid respectu suce civitatis. 

ceat expositum cum distinc- IV. Quid Christianm dUectionis 
tione juris naturalis, gentium, regula ab ipsis exigat. 

et civilis. V. Quomodo bellum privatum 

II. His, qui suo sumtu militant, cum publico misccatur. 

aut naves instruunt, quid per VI. Ad quod teneatur qui sine 
internam justitiam liceat re- mandato hostibus nocuit, cum 

* spectu hostium. distinctione explicatur. 

I. 1 f~\UM diximus hactenus pleraque ad eos pertinent, qui 
v£ aut summum in bello arbitrium habent, aut publica 
imperia exequuntur. Videndum etiam quid privatim in bello 
liceat, qua natur®, qua divino, qua gentium jure. Narrat 
cap. s. officiorum primo Cicero Pompilii imperatoris exercitu militasse 
Catonis Censorii filium, sed mox dimissam legionem in qua is 
militabat: cum nihilominus adolescens amore pugnandi in 
exercitu remansisset, Catonem scripsisse ad Pompilium, ut si 
eum vellet remanere in exercitu, secundo eum sacramento 
militisd obligaret, addita causa, quia priore amisso, jure cum 
hostibus pugnare non poterat. Addit et ipsa Catonis ad filium 
verba ex epistola, quibus eum monet ut caveat ne pr&lium 



CnAPTER XVIII. Of acts done by Private Persons in a PubUc War. 

I. 1 What we have hitherto sakl, pertains, for the most part, to 
those who either have the supreme authority in war, or hold public 
offices. We must now consider what is lawful for private persons, 
according respectively to Natural Law, Divine Law, and the Law of 
Nations. 

Cicero relates that Cato's son served in the army of Pompilius 
till his legion was dismissed : that he thcn remained with the army 
as a volunteer : and that Cato wrote to Pompilius, that if he wanted 
to keep him in the army, he must make him take the military oath 
again ; because the former oath hcing cancelled, he could not law- 
fully fight with the enemy. He adds also the very words of Cato's 
letter to his son, warning him not to take part in the fighting. 80 
we read that Chrysas, a soldier of Cyrus, was praised, hecause, when 
he had raised his sword to cut down an encmy, he lowered it on 
hearing the signal for a retreat. So Seneca. 
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ineat : ncque enim jus esse, qui miles non sit, pugnare cum 
hoste. a Sic et Chrysantam Cyri militem laudatum legimus, wut. &**. 
qui hosti imminens repressit ensem, simul ac receptui canere Jj»"* 1 - p 
audierat; et Seneca: inutilis miles dicitur, qui signum re- Deira, 1.9. 
ceptui datum negligit. 

2 Sed falluntur, qui venire hoc putant ex jure gentium 
externo : nam id si spectes, sicut rem hostilem cuilibet occu- 
pare licet, ut supra ostendimus, ita et hostem occidere: nam ub. m.c. 
illo jure hostes pro nullis habentur. Venit ergo quod Cato 
monebat ex disciplina militari Romana, cujus ea lex erat, Mo- f^^ a f t 1 e l5 
destino notante, ut qui mandata non servasset, capite punire- 
tur, etiamsi res bene cessisset : mandata autem non servasse 
intelligebatur etiam qui extra ordinem sine ducis imperio in 
hostem pugnasset, ut Manliana imperia nos docent : nimirum lw. vm. 7. 
quia si id temere liceat, aut stationes desererentur, aut etiam 
progrediente licentia exercitus parsve ejus b inconsultis proliis 
implicaretur, quod omnino cavendum erat. Itaque Sallustius, auu. c. 9. 
ubi Romanam disciplinam describit, in bello, inquit, scepius 
vindicatum in eos, qui contra imperium in hostem pugnave- 
rant, quique tardius revocati prcelio excesserant. Laco qui- 
dam cum hosti imminens audito receptus signo ictum repres- Apud piut. 

* ° * Laevn. Apop. 

p. 236 X. 

* Sic et Chrysantam] Vide Xeno- Ita Avidius Cassiua causam sententiso 

phontem Cyri Institutione. (Lib. iv. sune reddebat : evenire potuisse ut essent 

c. 1. § 2. Ed. Oxon.) insidia. Narrat Vulcatius. (c. 4.) 

b Inconsultis praliis implicaretur] 



2 But they aro mistaken, who think that this rulo comes from the 
external Law of Nations : for if you look at tbat, as any one has a 
right to seize an enemy's property, as we have shewn abovo, so has 
ho a right to kill the enemy : for in the eye of that law, enomies are 
hold for nobodies. And thorefore Cato's doctrino comes from the 
military discipline of the Romans : of which the rule was, as Modos- 
tinus has noted, that ho who did not obey orders, should bo capitally 
punished, even if the act turned out well. And he was understood 
not to have obeyed orders, who had, out of the regular ranks, without 
tho command of the general, fought with the cncmy; as the ordcrs 
issuod by Manlius prove to us: on this account namely ; that if such 
conduct were pormitted, either posts would be deserted, or even, as 
the liccnse went further, the army, or a part of it, would be implicated 
in-casual combats, which was by all moans to be avoided. So Sallust» 
speaking of the Roman discipline, says, In voar those are o/ten punished 
who, eontrary to orders, havefought the enemy, or who, being ordered to 
retreat, have been slow in doing so. The Lacedoemonian who, when 
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sisset, causam reddidit: ori fieXriov ecrri tov <f>ov€veiv 9 to 
irelOeaOat rw apypvTC quia prcefectis parere satius est 
quam hostem occidere. Et PluUrchus cur qui militia solutus 

QuastRom. ^ occidere hostem non possit causam reddit, quod legibus 
militaribus nou teneatur quibus teneri debeant pugnaturi. Et 

Lib. il & apud Arrianum Epictetus memoratum modo Chrysant» factum 
referens : ovtw irpovpyiatTcpov eSo^ep avTtp to toJ/ trrpamt* 
yov irpoaTayfia, i) to toUov irotciv' tanto illi potius videbatur 
ducis quam suam voluntatem exequi. 

3 At jus nature et internum si respicimus, videtur in 
bello justo cuilibet conoessum ea facere, quae parti innocenti 
intra jus{um bellandi modum profutura confidit: non etiam 
res captas suas facere, quia nihil ipsi debetur : niai forte poe- 
nam justam exigat communi hominum jure Quod postremum 

Lib. il 20. quomodo per evangelii legem restrictum sit, ex his quse supra 
a nobis tractata sunt, intelligi potest 

4 Mandatum autem esse potest aut generale, aut speciak. 
sjrv- od Mn. Generale, ut in tumultu apud Romanos Consul dicebat : qui 

rempublicam salvam volunt me sequantur. Imo et singuli* 



about to cut down an enemy, lowered his sword, on hearing the slgnal 
for retreat, gave the reason, It is better to obey a commanding oficer 
than to kUl an enemy. And Plutarch givee, as a reason why he who 
has left the army cannot lawfully kill an encmy, that he ifl not bound 
by that military law by which persons who engage in battle ahould 
be bound. And Epictetus, in Arrian, referring to the act of Chrysas 
just mentioned, says, So much better did he think it todohis officer** will 
4han hi$ oum, 

3 But if we look to Natural Law and internal right or justioe, it 
seems to bo conceded, in a just war, to any one, to do any thing, which 
he considers will benefit the innocent party, within the just limits of 
wBrfaro : but not to make captured property his own, because there 
is nothing owing him, except in the case in which he is ezacting a 
just punishment by the common right of war. Which last, in what 
manner it is restricted by the Gospel Law, may be underatood by 
what has been already said. 

4 A mandate of a commanding officer may be either general or 
special : general, as in a tumult among the Romans, the Consul said, 
Who are for the tafety of the repvblic follow me. And sometimea, 
eren individual subjects hare the right giren of kiliing an enemy, 
eren when not in self-defense, when it is ezpedient on public 
grounds. 

II. l A special command may be giren, not only to those who 
receivo pay, but also to rolunteers, who serre at their own charge, and 
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interdum subditorum jus datur occidendi etiam extra sui tute- £ «•**"*! L, 

* Ueeat unicuu 

lam, ubi id publice expedit. ««ei. i. ** 

II. 1 Speciale mandatum habere possunt non hi tantum 
qui stipendia percipiunt, sed et qui suo sumtu militant, et qui, 
quod plus est, suo sumtu partem belli administrant, ut qui 
nayes instruunt ac sustentant suis impendiis, quibus vice mer- 
cedis concedi solet ut capta sua faciant, sicut alibi diximus. Id LIb ui * 
vero quatenus procedat, illsasa justitia interna, et caritate, non 
immerito quaeritur. 

2 Justitia aut hostem respicit, aut ipsam civitatem cum 
qua contrahitur. Hosti diximus eripi posse possessionem 
rerum omnium, qu» bellum alere possunt, securitatis causa, 
sed hoc sub onere reddendi : ipsum vero dominium ad com- 
pensationem usque ejus quod aut ab initio belli, aut ex post 
facto civitati justum bellum gerenti debetur, sive res sint 
civitatis hostilis, sive singulorum, etiam per se innocentium : 
bona vero nocentium etiam ex p<Bns9 causa adimi et acquiri 
capientibus posse. Fient ergo res hostiles eorum, qui belli 
partem suo sumtu administrant, quod hostes attinet, hactenus 
ut is quem expressi modus non excedatur, quod aequo arbi- 
tratu restimandum est. 



who, what is moro, support part of tho chargo of tho war ; as for 
instance, thoso who fit out ships, and support thcm at their own cx- 
pense ; and who are allowed, instead of pay, to appropriate their own 
captures, as we havo elsewhero said. But how far this may bo done 
without violating internal justice and charity, is a question not unwor- 
thy of discussion. 

2 The justice of the case has respect, either to tho enemy, or to 
the state with which such contraot is made. We have already said 
that from an enemy, any possession which may feed the war, may be 
taken away for the sake of security ; but this, under the onua of 
restoring it : and that the ownership may be taken, so far as com- 
pensation for what was either owing at the beginning of the war, or 
has become owing by somo subsequent pact, to a state carrying on a 
just war; whether such possession belong to the hostile state, or to 
indiriduals, even innocent ones : and that the goods of guilty parties 
may, in the way of penalty, be taken from them and acquirod by the 
captors. And thus, so far as the rights of the encmy are concerned, 
hostile property will become the property of those who carry on a 
part of the war at thoir own expense [Privateers], so far as the limit 
which has been statcd is not exceeded; which must be estimated by 
an equitable opinion. 
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III. Adversus suam autem ciritatem justum justitia in- 
terna id ipsum erit, si contractui aequalitas insit, hoc est, si 
sumtus et pericula tanti sunt quanti praed» alea : nam si h&c 
spes multo pluris valeat, reddendum erit civitati quod super- 
erit, perinde ac si quis nimium vili pretio jactum, inoertum 
quidem, sed tamen facilem et magnae spei emisset, 

IV. Ceterum, etiam eum justitia stricte dicta non I®di- 
tur, est ut peccetur adversus id officium quod in aliis diligendis 
consistit, praesertim quale Christiana lex proscribit, ut si 
appareat talem predationem prsecipue nocituram non hostium 
universitati, aut regi, aut his qui per se sontes sunt, sed inno- 
centibus, et quidem adeo ut eos detrusura sit in summas 
calamitates, in quas etiam eos qui privatim nobis debent eon- 

stIt. *• rrr* jicere, immisericordise foret Quod si ad haec accedat ut ea 

T.V 6, deprsedatio neque ad finem bdlo imponendum, neque ad hos- 

tium publicas vires accidendas notabile aliquod momentum 

habeat, tum vero probo homine, praertim Chrisdano, indignus 

censeri debet c qu«stus ex sola temporum infeficitnte. 

V. Evenit autem inteidum ut oocasione bdli publici 
nascatur bellum priratum, puta si qufe in hostes indderit, et 



« giNHte Wr m*s t t mp anm nMS». cc£pat F lutmm» ; t* v-Xc«t 



III. Tlie intcraml jnKtioe of the cmae, wfth recmrd to the stafee for 
whkh tbe priruiecr mm. k smtsfied if tbe oonsrmcc be mn emnl one: 
thmt is, if the expoB&e mad dmitgper be oqvml m Tmne to the rhmrm of 
prizc*. For if thi$ chm&c* is moch mor* TmlmmbJe. tbe sarpha oaght 
to b* prcsn to tb* smt* : ms if sr.r one hmd beforemmd jmulimmi il a 
hml of fish mt m» tgttosua^t 1*»w prioo. 

IV. Rnt cwn if ;osrjoc- «rirthr iramkmc be not milmted, there 
m*T be ma o&vtse mcmiriH tbe lorinc oor ncschhoiir. eqiecamlly m m 
Ghrisamii tw: m* :f it mroomr thmt snch rcfmmeermg «iH m*t imrt tfce 
jmerml body of tbe «noujT, «r tbedr ks^. w ihe gmhr penjcm of 
them. Vnt the iimoerajt ; mx>e wiE inftict mvm tbem cm Uiujii e» -wfciefc 
*t *roa)d be onoel to infiiov orna on tbone wbe mre penomiDT indetbt e d 
lo «k JL^d H. hMadw thi^. «ooh * i^rh^Mwmc ^sriaa e i» not Hbdj 
to oondaMv onhor 10 thc tsomhMtiosi of tbe vsr. or to mnr aecmhle 
dmmme* rf ^ m*nr^ T«ohHc t«o«cc thcm it mun he emridered tm- 
wvrmy m T^ht<«uiio>cl mmn «nd o^onmlhr m Chr»amn, to mmke m 
jmte^ vmrott of thc tmhmr^iTioi» of the ximem. 

V. lt miuthuu hm ryo mv thmx m yrime wmr jrroms «n <rf a Tjnhbc 

** ^ * Br ^ 11111111 ^ * **(5 <«* ^ ** ^^ ^w flDemr, mnd mcnr 
«-fmem^ m^hMi omw themW mre to he ohmerrod 

m» to thc hivfamfss nf dcfmdir^ 
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vitae aut rerum adeat periculum, quo eventu ca erunt obser- 
vanda qu» de concesso tuendi se modo alibi diximus. Solet Lib. u. i. 
et conjungi auctoritas publica cum privata utilitate : ut si quis 
magno ab hostibus damno affectus impetret jus ex rebus hos- 
tium damna sarciendi : quod jus definiendum est ex iis qu® 
de pignorationibus supra a nobis sunt tradita. Lfo »»• *• 

VI. At si quis miles aut alius, etiam in bello justo, ®di- 
ficia hostium incenderit, agros vastaverit, atque id genus dede- 
rit damna, non jussus, adde cum neque necessitas subesset, 
neque justa causa, teneri eum ad sarcienda damna recte a 
theologis est proditum. Merito autem addidi, quod ab illis 
omissum est. si justa causa non subsit : nam ea si adsit, tene- s y ir. t» w*. 
bitur forte su® civitati, cujus leges transgressus est; non 
item hosti cui nullam fecit injuriam. Non dissimile est quod 
Garthaginiensis quidam Romanis Annibalem dedi postulantibus 
respondebat : non privato publicove consilio Saguntum op~ 
pugnatum sit, qucerendum censeo : sed utrum jure an in- 
juria? nostra enim licec qucestio atque animadversio in 
civem nostrum est, nostro an suo fecerit arbitrio : vobiscum 
una disceptatio est, licueritne per fedus fieri. 

Kotvat? drvxlaK Trpo<r68io rfj fityiarrf bens quam eommunes calamitaies. ( Vit, 
XP^o-dfxcvo^' pleraque horum ex igne Crass. init. pag. 643 b.) 
belloque rapuit, nihil magis lucro ha~ 



one's self. Also public authority is often conjoincd with private 
utility ; as if any one, having suffered some great loss from the eneray, 
should obtain authorization to reimburse himself out of the enemy's 
property : and the right, in this case, is to be defined by what wo 
have said above of pignoration, 

VI. But if any ono, soldier or other, even in a just war, sets fire 
to buildings of the enemy, wastes the land, and inflicts damage of that 
kind, without orders, and we must add, when there is neither any 
existing necessity nor any just cause, he is bound to make good tho 
damage, as is rightly laid down by theologians. But I have, for good 
reason, added a condition omitted by them, If there be not any jtist 
cause ; for if there bo such a cause, he may perhaps be responsible to 
his own state whose laws he has violated, but not to tho enemy to 
whom he has done no wrong. On this, hear what a Carthaginian 
replied to tho Romans, when they asked to have Annibal given up 
to them : Whether Saguntum was taken by public or by private act, 
is not the point, but whether U was taken rightfully or wrongfully, 
The question between us and our citLsen w, whether he acted by his own 
motion or by our direction : the question between you and us is, whether 
whxt was done was lawful under our convention with you. 



Lib. xir. ▼. 
\m,ctseqq. 



CAPUT XIX. 

DE FroE INTER HOSTES. 



I. 
II. 

m. 



Fidem deberi hostibus qui- 
busvis. 

Refdlitur sententia, quce 
prcedonibus et tyrannis fi- 
dem servandam negat. 
Solvitur argumentum ium- 
tum ex eo quod talet pos- 
nam merentur, et ostendi- 
tur hoc non considerari ubi 
tanquam cum tali actum 
est. 



IV. 



V. 



Non obstare quod promis- 
sio metu extorta sit, si ei 
qui promisit metus illatus 
nonsit: 

Aut si juramentum acces- 
serit, quamquam id adver- 
sus prcedonem impune, 
quod homines attinet, vio- 
latur. 

Eadem aptata ad subditos 
bellantes. 
VII. Specialis difficultas circa 
promissa subditis facta, 
ob supereminens dominium, 
tractatur : 



VI. 



Vm. Et ostendiiur talia pro- 
missa firmari civitatis ju- 
rejurando : 

IX. Aut si tertius se interponat 
cui fiat promissio, 

X. Mutatio status publici quo- 
modofiat. 

XL Metus exceptionem ad bcl- 

lum solenne juris gentium 

non pertinere : 
XII. Quod inteUigendum de me- 

tu tali quem jus gentium 

agnoseat. 
XIIL Servandam fidem et per- 

fidis: 
XIV. Non si conditio defioiat: 

quod locum habere si alter 

parti pactorum non stet. 
XV. Nec si justa compensatio 

opponatur : 

XVI. Quamvis ex aUo eontrae- 
tu: 

XVII. Aut damno dato. 

XVIII. Imo et ex poma : 

XIX. Quomodo haec in beUo lo- 
cum habeant. 



I. 1 i^VUID quantumque in bello llceat, diximus partim 
V^ nude spectari, partim ex promisso antecedente. 
Parte priore absoluta, restat posterior, qu» est de fide hostium 
inter se. Egregium est consulis Romani Silii Italici dictum : 



Chapter XIX. Of Faith between Enemies. 

I. I What is lawful in war, and to what extent, we have said, is 
to be considered, partly absolutely, partly with referenoe to ante- 
cedent promise. Haring finished the former part of the subject, there 
remains the latter, namely the question of the faith of enemies to one 
another. The rule of keeping such faith inviolate, is praised bj 
Silius Italicus, Xenophon, Aristides, Cicero. 

2 Public faith, as the elder Quintilian says, makes truees between 
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Optimus ille 
Militice, cui postromum primumque tueri 
a Inter bella fidem. 

Xenophon Oratione de Agesilao, ovrw fieya tcal kolKov KTtj/ma Cap.3. g&. 
roTs T€ a\\oi$ aTraat Kal avopl oj) arpaTrjytp, to ogiov tg 
Kal irtarov elvai T€ Kai ovra eyvuxrOaC tanta tamque prce- 
clara res est in omnibus quidem, sed preecipue in dudbus, 
religionis et Jidei observantes esse atque haberu Aristides 
Leuctrica quarta : ev etpr^vrj Kal <rirov$a?s (idXtaTa o\ to, To Jgi ,T - 
oiKata irotetv (iovXoficvot KplvovTat" in pace aliisque publicis 
conventionibus servandis maxime spectantur qui justitice 
student : ut enim recte dixit Cicero de Finibus quinto : nemo c*p- »• 
est qui non hanc affectionem animi probet atque laudet, qua 
non modo utilitas nulla quceritur, sed contra utilitatem 
etiam conservatur fides. 

2 Publica fides, ut apud patrem est Quintilianum, inter **<* «7. 
armatos hostes inducias facit, deditarum civitatum jura con- 
servat. Apud eundem alibi : fides supremum rerum huma- n* 1 343. 
narum vinculum est : sacra laus fidei inter hostes. Sic et 
Ambrosius : liquet igitur etiam in bello fidem et justitiam ub. u. 29. 
servari oportere. Et b Augustinus : fides quando promittitur, em. sw. 
etiam hosti seroanda est contra quem bellum geritur: nimi- 

rum hostes qui sunt, homines esse non desinunt. At homines 
omnes, qui ad rationis usum pervenerunt, capaces sunt juris 
ex promisso. Camillus apud Livium ait, sibi cum Faliscis lid. ▼. 27. 
eam esse societatem, quam ingeneravit natura. 

3 Ex hac autem societate rationis et sermonis nascitur ea 

• Inter betta fidern] Archelaus phi- dat hujus virtutis nomine Africanum 

losophus apud Appianum Civilium iv. minorem Diodorus Siculus in Excerptis 

tnrovSdv iirl tois opicoii icnrev6eTe t Peirescianis. (Pag. 342.) 
tcai o«£taf irldeade, al xal irapd toU b Augustinus) Qui idem argumen- 

-roXefxtot* ivxvovai* fedcrajurastis,de- tum late tractat epistola ccxxv. (126. 

distis dexteras, qua. etiam inter hostes seeundum novam divisionem.) 
valenU (Pag. 628. Ed. H. Steph) Lau- 



armed enemies, and preserves the rights of surrendered cities. It 
is the supreme tie, as he elsewhere says. So Ambrose ; Augustine. 
In fact, those who are enemies do not cease to be men : but all men 
(who have the uso of reason) aro capable of having rights given 
them by promise. So Camillus in Livy. 

3 Out of the common uso of reason and language, arises the 
obligation from promise, of which we speak. Nor are wo to think 



CAPUT XIX. 



DE FIDE INTER HOSTES. 



Llb. xiv. ▼. 
\m,ctseqq. 



I. Fidem deberi hostibus quir Yiil. 
busvis. 

II. Refellitur sententioy quce 
prasdonibus et tyrannis fi- IX. 
dem servandam negat, 

III. Solvitur argumentum sum- X. 
tom ob eo #u<xJ tafef jhb- 

nam merentur, et ostendi- XL 
tur hoc non considerari ubi 
tanquam cum tali actum 

est. xn. 

IV. Non obstare quod promis- 
sio metu extorta sit, si ei 

qui promisit metus illatus XIII. 
nonsit: 

V. Aut si juramentum accesr XTV. 
serity quamquam id adver- 

sus prcedonem impune, 

quod homines attinet, vio- XV. 

latur. 
VI. Eadem aptata ad subditos XVI. 

bdlantes. 
VH. Specialis dijfficultas circa XVII. 

promissa subditis facta, XVIII, 

ob supereminens dominium, XIX 

tractatur : 



Et ostendUur talia pro- 

missa firmari civitatis ju- 

rejurando : 

Aut si tertius se interponat 

cui fiat promissio. 

Mutatio status pubUei quo- 

modofiat. 

Metus exceptionem ad bel- 

lum solenne juris gentium 

non pertinere : 

Quod intelligendum de me- 

tu tali quem jus gentium 

agnoscat. 

Servandam fidem et per- 

fidis: 

Non si conditio defieiat: 

quod locum habere si alter 

parti pactorum non stet. 

Nec si justa compensatio 

opponatur : 

Quamvis ex alio contrac- 

tu: 

Aut damno dato. 

Imo et ex poma : 

Quomodo hoec in beUo lo- 

cumhabeant. 



I. 1 /^VUID quantumque in bello liceat, diximus partim 
V^ nude spectari, partim ex promisso antecedente. 
Parte priore absoluta, restat posterior, quse est de fide hostram 
inter se. Egregium est consulis Romani Silii Italici dictum : 



Chapteb XIX. Of Faith between Enemies. 

I. I What is lawful in war, and to what extent, we have said, is 
to he considered, partly absolutely, partly with referenoe to ante- 
cedent promise. Having iinished the former part of the subject, there 
remains the latter, namely the question of the faith of enemies to one 
another. The rule of keeping such faith inviolate, is praised bj 
Silius Italicus, Xenophon, Aristides, Cicero. 

2 Public faith, as the elder Quintilian says, makes truces between 
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Optimus ille 
Militisc, cui postromum primumque tueri 
a Inter bella fidem. 

Xenophon Oratione de Agesilao, ovrw fxeya tcal KaXov KTtj/ma Cap.3. 55. 
toTs T€ a\Xo«s airacn koi avopl crj aTpaTrjytp, to oaiov tg 
Kal ttkttov elvai t€ /cai ovra kyvSxrQaC tanta tamque prce- 
clara res est in omnibus quidem, sed prcecipue in ducibus, 
religionis et fidei observantes esse atque haberi. Aristides 
Leuctrica quarta : ev eipr^rj Kal airovoals naXiaTa o\ to\ To JJi fT - 
SiKaia troieiv (iovXoficvoi Kpivovrac in pace aliisque publicis 
conventionibus servandis maxime spectantur qui justitice 
student : ut enim recte dixit Cicero de Finibus quinto : nemo car.22. 
est qui non hanc affectionem animi probet atque laudet, qua 
non modo utilitas nulla quceritur, sed contra utilitatem 
etiam conservatur fides. 

2 Publica fides, ut apud patrem est Quintilianum, inter J*c/. %7. 
armatos hostes inducias facit, deditarum civitatum jura con- 
servat. Apud eundem alibi : fides supremum rerum huma- ****• ^ 43 - 
narum vinculum est : sacra laus fidei inter hostes. Sic et 
Ambrosius : liquet igitur etiam in bello fidem et justitiam u\>. u. » 
servari oportere. Et b Augustinus : fides quando promittitur, Bpist. sw. 
etiam hostx sercanaa est contra quem bellum geritur: nimi- 

rum hostes qui sunt, homines esse non desinunt. At homincs 
omnes, qui ad rationis usum pervenerunt, capaces sunt juris 
ex promisso. Camillus apud Livium ait, sibi cum Faliscis lii». v. 27. 
eam esse societatem, quam ingeneravit natura. 

3 Ex hac autem societate rationis et sermonis nascitur ea 

• Inter betta fideni] Archelaus phi- dat hujus virtutis nomine Africanum 

losophus apud Appianum Civilium iv. minorem Diodorus Siculus in Excerptis 

mrovSdt inrl toTs opKon hcnr£v&€T€, Peirescianis. (Pag. 342.) 
Kai o«£taf tTideaBe, al koI trapd «roi* b Augustinus'] Qui idem argumen- 

ToXcfxloti ivxvowf Jederajurastis,de- tum late tractat epistola ccxxv. (126. 

distis dexteras, qucr etiam inter hostes seoundum novam divisionem.) 
valenU (Pag. 628. Ed. H. Steph) Lau- 



armed enemies, and preserves the rights of surrendered cities. It 
is the suprcme tie, as ho elsowhore says. So Ambrose ; Augustine. 
Iu fact, thoso who aro enemies do not cease to bo mcn : but all men 
(who have the uso of roason) aro capablo of having rights given 
them by promise. So Camillus in Livy. 

3 Out of the common use of reason and language, arises the 
obligation from promiso, of which wo speak. Nor are wo to think 
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de qua agimus obligaiio ex promisso. • Neque vero putandutn 
est, quia hosti falsum eloqui aut licere, aut crimine vacare ex 
multorum sententia supra diximus, pari ratione hoc et ad 
fidem datam referri posse. Nam vero eloquendi obligatio est 
ex causa, qu® bello fuit anterior, et bello tolli forte aliquatenus 
potest: at promissio per se jus novum confert. Yidit hoc 

su. ir. 13. discrimen Aristoteles quum de veriloquio agens ait : ov mpl 
tov cv Tais ofioXoytais aktjOevovTos \eyojmev, oio oaa eiy 
aSiKtav tcal StKaiociuiju auvTeivci, oXXiys yap av eiij tovt 
ap€Ttjs' non de eo loquimur, qui in conventionibus verax 
est, et in iis quce ad justitiam et injustitiam pertinent : 
sunt enim hcec alierius virtutis. 

c.p.7p.6i3. 4 Pausanias Arcadicis de Philippo Macedone : aTpartf- 
yov ayaOov ovk av tis (ppovwv opOa KaXeaeiev avrov* os ye 
Kal opxovs Oeiov KaTeiraTY\aev ael, Kal axovods eirl tcovti 
eyf/evaaTo, iriaTiv tc tjTtfiaae fiaXiaTa avQpwirtov' bonum 
eum Imperatorem nemo recte vocaverit, ut qui pro more 
habuerit jusjurandum contemnere, fidem quavis occasione 
violare, ita ut nulli homini fides vilior fueriU Yalerius 

L.b. ix. & Maximus de Annibale : bellum adversus populum Romanum 
et Italiam prqfessus, adversus ipsam fidem acrius gessit, 
mendaciis etfallada quasi prosclaris artibus gaudens : quo 

1 Est apud Homerum : moriae ritio, sensum et seriem orationis 

xdpiiov riit.lv immutavit : quemadmodum etiam in ora 

'EAffOfiai UrtK4t ff€ai t Iva firj ptfofitv wt*. Hbri scriptnm erat, Hiad, X. pro IUad, 

i. e. ut bene vertunt nltimi Intt. Quare H. J. B, 

nihil utile nobis auiumo effectum iri, c Adulterium non eommitti] Seneca 

nisificerimut ita, scilicet, nisi reddamus in Excerptis iv. 7. Non putavi adulte- 

Ilelenam. Sic Auctor noster, ex me- rium, uxorem tyranni potluere : siemi 



that, because to tell a falsehood to an onemy may either be lawful, 
or at leaBt, allowable, according to the opinion of many (as stated 
above), that by parity of reason this may also be trae of faith given. 
For the obligation of speaking the truth arises from a cause which 
was anterior to tho war, and may perhaps, in some degree, be taken 
away by tho war ; but a promise of itself confers a new right. Aris- 
totle saw this difference when he said, In speaking of Truth atjprcsent 
we mean Sincerity, which is opposed to Pretence; not Truth or Oood 
Faith, which applies to contracU, for this belongs to another Virtue. 
Eth. Nic, iv. 13. 

4 Pausanias says of Philip of Macedon, that he could not be called 
a great genoral, for he was in the habit of breaking his promises on 
ovory occasion. So Valerius Maximus of Annibal. The Trojans in 
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evenit ut alioqui insignem nominis sui memoriam relicturus, 
in dubio majorne vir an pejor haberi deberet poneret. Apud 
Homerum semet accusant adacti conscientia Troiani : ntad. h. 

J w. 351, 352. 

Nvv 6* opKia mtrra 

Vfvo*au€Poi pax6fi€o-6a 9 ry ov vv ri ftdXXtoV coril. 

Rumpentes federa sacra 
Juratamque fidem pugnamus, non quibus est fas. 

II. 1 Et supra jam diximus non recipienda illa Ciceronis : Ln>. u. is. 
nulla nobis societas cum tyrannis^ sed potius summa dis- ** 90* ilL 
tractxo est. Item : pirata non est ex perduellium numero 
definitus : cum hoc nec fides esse debet 9 nec jxisjurandum 
commune. De tyranno etiam Seneca : quicquid erat quo i*u>. vu. <u 
mihi cohcereret intercisa juris humani societas abscidit. 
Ex quo fonte error Michaelis Ephesii profluxit, qui ad quin- 
tum Nicomacheorum dixit, in tyranni uxorem c adulterium non c*p ">• 
committi : quod ipsum pari errore quidam d Judaeorum magistri 
de alienigenis dixerunt, quorum conjugia pro nullis habent. 

2 Atqui belli piratici magnam partem Cn. e Pompeius pac- 
tionibus confecit, vitam illis pollicitus et sedes, in quibus sine 
rapto viyerent. Et tyranni interdum libertatem reddiderunt, 
impunitatem pacti. Caeaar Belli Civilis tertio, a Romanis duci- °*p- 19 - 
bus cum proedonibus et fugitiyis, qui in Pyrenaeis erant mon- 

nec homicidium, tyrarmum occidere. « Pompeiu* paciionibus confecit] Sic 

Julius Clarns in § homicidium num. 3G. improbata Didii perfidia in Celtiberos 

feminam bannitam impune adulterio ex rapto viventes. [Vide Appian. De 

corrumpi censuit. Bell. Hispan. pag. 812, et, quod spectat 

d Judaforum magistri] Rabbi Levi Pompeium, Plutarch. in ejus Vita, 

Ben Gerson et Rabbi Salomo ad Levit. pag. 632, 633. J. B.] 
xx. 10. 



Homer reproach themselves with having brokcn their oaths. 

II. I Wo have above said, that we aro not to accept that maxim 
of Cicero, that with Tyranti we have no community of intercourse^ but the 
mo8t entire eeparation ; and also, a Pirate is not a regular enemy; with 
him we can neither havefaith nor oath in common. So Seneca speaks 
of the society of human right being cut off with a tyrant And from 
this source, flowed the error of Michael Ephesius, who, in his Commen- 
tary on Aristotle 9 says, that with tho wife of a tyrant, adultery cannot 
bo committed. And some of the Jewish masters, by a like error, 
hold this of strangers, whose marriage they reckon as nothing. 

2 And yet Pompeius wound up tho war of the pirates, in a great 
degree, by conventions, in which he promised them their lives and a 
settlement in which they might live without rapine. And tyranta 
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tibus, actum do compositione scribit; quis dixerit, si quid 
convcni33ct, nullam inde exstituratn fuisse obligationem ? non 
habcnt quidcm isti specialem istam communionem, quam inter 
hostes in bello solenni et pleno introduxit jus gentium: at quia 
homines sunt, communionem habent juris naturalis, ut recte 

Pag. 328. disserit Porphyrius, libro de non esu animalium tertio, ex quo 

L|b.xxxvi. nascitur ut pacta scryanda sint. Sic Diodorus fugitivorum 
duci Apollonio a Lucullo fidem servatam memorat. Et Dio 

liu.itLp. scribit, ab Augusto 2 Crocot» latroni persolutum pretium capiti 
ejus impositum, cum se ipse sisteret, ne fides violaretur. 

III. 1 Videamus tamen ecquid a Cicerone non allatum 
proferri speciosius possit Primum hoc est, quod qui atrociter 
malefici sunt, ncque pars sunt ullius civitatis, hi a quovis 

C[u. so. 8. u horaine puniri possunt si jus natur® respicimus, ut alibi a nobis 
explicatum est. At qui puniri possunt ut vitam amittant, 
his et res et jura sua possunt auferri : sicut recte dixit idem 

offie. ui.6. Cicero : non est contra naturam spoliare eum, si possis, quem 
honestum est necare. Inter jura autem est hoc jus ex pro- 
misso quresitum : potest igitur et hoc in pcenam ei auferri. 
Respondeo, processurum hoc, si non tanquam cum malefico 

8 Ita veteres Edd. gedlegendum Co- f Si g^ando cum tali, qua talis ut, 

tocott», ut est apud Auctoreni, unde actumest] Terentius in Adelpkis : 

hoc petitur. J. B, Louo mxn ' ^ 01 " : pe^cie» commnnfa adolM- 

^ ... ceutium : 



have Bomctimes rcstored liborty to their subjects, bargaining for im- 
punity. Cesar writes that tho Roman gcnerals treated with the bands 
of robbcrs and fugitives who were in tho Pyrenean mountains: and 
who will say that, if a convontion had been raade, no obligation would 
have followed from it? It is true, such persons havo not that special 
community of rule, which tho law of nations has introducod between 
onemies, in a regular and complete war: but, inasmuch as they are men, 
they aro under a common tio of natural law, as Porphyry explains ; 
whenco it follows, that convcntions with them aro to be observed. Bo 
Lucullus kept faith with Apollodorus, the leader of the fugitives. 
And Augustus paid to Crocotas the robber, when he surrendered him- 
self, tho reward which had been promised on his being taken, that 
faith might bo kcpt. 

III. I But let us see whother any arguments, more specious than 
thoso which Ciccro givcs, can be adduced against such a rule. The 
first rcason which suggosts itsolf is, that atrocious criminals, who are not 
part of any state, may bo punished by any man, if we merely regard 
natural law, as we have elsewhere explained : and they who may be 
punished by loss of life, may bo deprived of property and other rights; 
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actum esset; at f si quando cum tali, qua talis est, actum est, 
simul de remittenda, quod hanc rem attinet, poena actum cen- 
seri debet ; quia semper, ut alibi diximus, ea sumenda est in- 
terpretatio : quae cavet, ne actus in yanum recidat. 

2 Non male apud Livium Nabis, cum tyrannidem ipsi liv. zxxiv. 
objiceret Quintius Flaminius : de nomine lioc respondere pos- 
8um, me, qualiscumque sum f eundem esse qui fui, cum tu 
ipse mecum y T. Quinti, societatem pepigisti. Et mox : jam 
feceram hoec, qualiacumque sunt, cum societatem mecum 
pepigistis. Addit, si quid ego mutassem, mihi mece incon- 
8tantice, cum vos mutetis, vobis vestrce ratio reddenda est. 
Locus est non dissimilis in oratione Periclis, ad cives suos apud 
Thucydidem : ras TroXeis avTovofiovs acprjaofieu, et tcal avro- ub i infin. 
vojuiov9 €^ovtc9 eaireiaajuLcOa* civitates socias liberas esse 
patiemur, si tales fuerunt quo tempore factum estfedus. 

IV. Deinde objici potest, quod alibi diximus, eum qui Lib. n. n. 
metu causam dedit promisso, teneri liberare promissorem, * 
quia damnum dedit per injustitiam, id est, per actum pugnan- 
tem et cum natura libertatis humanse, et cum natura actus 

Perjuru», pettii : tamen tibi a me nulla ett orta Vide hac de re scriptorem de compoti- 

J urto " tione paci» inter principet et ordines Im- 

(II. ..34.) ,,„/" ' *" 

as Cicero rightly says. Now among other rights, is this Right bcstowed 
by a Promise ; thcrefore this right may be takcn from him as a pe- 
nalty. To this I answer, that the argument would hold, if the con- 
vention with him had bccn on the supposition of his not being a cri- 
minal. But when the treating with such a ono has gone on with him 
as being such a one, wo must supposo that the treaty included the 
remission of the penalty, so far as this mattcr is concerned : bccause, 
as we have elsewherc said, we must suppose such an interpretation, 
as provides against the whole act being null and void. 

2 In Livy, Nabis wcll says, whcn Q. Flaminius objects to him his 
being a tyrant : With regard to that name, I can answer, that whatever 
I am, I am the same wilh whom you, T. Quintius, have made a league of 
alliance. And again : I had already done those things, whatever their 
character be, when you made an alliance with me. Ho adds, If I had 
changed in anything, I should have had to give account ofmy inconsisU 
ency ; as it is, you owe an account of yours. Thcre is a similar pas- 
sago in Pericles's speech to his citizens in Thucydides: We shall 
suffer the citics in alliance with us to be free, if thcy were so when the 
treaty was made. 

IV. Again, it may bo objccted that, (as we have said already,) he 
who, by mcans of fear, caused the promise, is held to free the promiser, 

20—2 
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qui liber csse debuit. Hoc vero sicut fatemur interdum locum 
habere, ita non ad omnia promissa prrodonibus facta pertinet: 
nam ut cui promissum quid est, ad liberandum promissorem 
teneatur, opus est, ipse metu injusto causam promisso dederit 3 . 
Si quis ergo ut amicum vinculis eximeret promiserit pretium, 
tenebitur : huic enim metus illatus non est, qui ad contrahen- 
dum sponte venit. 

Y. Adde quod et qui injusto metu coactus promisit, te- 
neri poterit, accedcnte jurisjurandi religione : nam inde, ut 
alibi diximus, homo non homini tantum, sed et Deo obstrin- 
gitur, adversus quem metus exceptio non est. Verum tamen 
est, ex tali vinculo solo promittentis heredem non teneri, quia 
in heredcm transeunt quae in humano sunt commercio ex pri- 
mseva dominii lege, at in his non est jus illud Deo quaesitum 
Lib. ui. 4. qua tale. Iterum illud quoque ex superioribus repetendum 
est, si quis fidem juratam aut injuratam praadoni datam violet, 
eum eo nomine poenam apud alias gentes non debiturum : quia 
odio prsedonum placuit gentibus, quae adversus eos etiam vi- 
tiose committuntur, dissimulare. 

8 At vide quee diximus ad Pufen- iii. cap. 6. § 11. Not. 11. J. B. 
bohfium, De Jur. Nai. et Gent, Lib. ff M. Pomponiut tribunus plebis] 



ft 10. 



becauso he inflicted damage by injustice ; that is, by an act which is at 
variance with the nature of human liberty, and with tbe nature of an 
act which ougbt to be free. But though we allow that this may somo- 
time8 hold, it docs not apply to all promises made to robbers. For, 
that he to whom a promiso has been made, should be bound to liberate 
the promisor, it is necessary that he should have caused the promiso 
by unjust fear. If, then, any ono havo promised a payment in order 
to extricate a friend from captivity, he is bound by his promise ; for 
he has not been put in fear, but comes and makcs the contract of his 
own free will. 

V. Add to this, that even he who, under the influence of unjust 
fear, has mado a promise, may be bound if the sanction of an oath be 
added. For then, as wo havo olscwhcro said, man is not bound to 
man only, but to God also, towards whom fear is not an exception. It 
is howorer true, that, by such a bond of itself, the heir of the promiser 
is not bound ; becauso what passes to tho heir is only what belongs to 
human commerce, from the primeval law of ownership : and the right 
which belongs to God, as such, is not included among such things. 
And moreover we must again repeat what we havo said above ; that if 
any one violato his faith givon to a robber, either with or without an 
oath, he is not on that account liable to punishment at the hands of 
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VI. Quid dicemus de subditorum bellis adversus reges 
aliasque summas potestates ? his, etiamsi causam per se non 
injustam haboant, jus tamen per vim agendi deesse ostendimus 
alibi. Potest interdum et tanta esse aut causse injustitia, aut m. l 4. 
resistendi improbitas, ut puniri graviter possit. Tamen si 
quasi cum desertoribus aut rebellibus actum sit, poena pro- 
misso opponi non potest, secundum ea quae modo diximus. 
Nam et servis fidem servandam veterum pietas existimavit, 
credito Laced»monios iram divinam expertos, quod Taenaren- $Jj an vL l I ar * 
ses servos contra pacta occidisscnt. Et Diodorus Siculus no- Lib - **• «*• 
tat fidem servis datam in fano Palicorum nunquam a quo* 

quam domino fuisse violatam. Metus autem illati exceptio et 
hic poterit elidi interposito jurejurando, sicut *M. Pomponius 
tribunus plebis jurejurando obstrictus servavit, quod L. Manlio 
metu coactus promiserat. 

VII. Sed hic supra priores specialem difficultatem facit 
jus legis constituendse et jus supereminens dominii in res sub- 
ditorum quod civitati competit, et ejus nomine a summam po- 

Juravit tribunus, neefefellit^ et eausam dinem redigere. Seneca de Beneficiis 
accusationis remissat concioni reddidit. m. c. 37. 
Nulli alii licuit impune tribunum in or~ 



other nations ; inasmuch as, on account of tho hatrcd borne to robbers, 
nations have agreod to overlook wbat is dono against tbem, even by 
vicious acts. 

VI. What shall wo say of the wars of subjects against kings and 
other supreme authorities ? That these, even when they have a cause 
in itself not unjust, still have not the right of acting by forco, wo have 
shewn elsewhere. But sometimes, in such cases, the injustice of the 
cause, or the wickedness of the resistance, may be so great, that it may 
be liable to heavy punishment. And yet if a treaty be conducted with 
persons, as with deserters or robbers, such liability cannot bc opposed 
to the promise, as we have just said. Even to slaves, faith must be 
kept, according to the piety of the ancients ; and it was belioved that 
the Lacodsemonians were visited by the divine anger, because, con- 
trary to convention, they had put to death the Tsenarians, who were 
slavcs. And it is noted by Diodorus, that faith pledged to a slave in 
the tcmple of the Palici was never violated by a master. And the 
exception of fear imposed, may here also be cancelled by interposing 
an oath ; as M. Pomponius, tribune of tho people, under the obligation 
of an oath, kept the promise which L. Msnlius had made under fear. 

VII. But boyond these difficulties a special difficulty arises from 
the right which tho Stato possesses to make laws, and from its right of 
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testatcm habente exercetur. Id enim jus si ad omnes spectat 
res subditorum, quidni etiam ad jus ex promisso bellico na- 
tum? quod si conceditur, videntur inanes fore omnes tales 
pactiones, ac proinde belli nisi per victoriam finiendi spes 
nulla. Scd notandum contra est, jus illud supereminens non 
promiscue competere, sed quatenus communiter expedit in 
regimine non dominico sed civili, etiam regio. Plerumque 
autem communiter expedit pacta talia servari, quo ea perti- 
nent qu» de prrasenti statu tuendo alibi dicta a nobis sunt 
Adde quod ubi bujus dominii usum res exigit, compensatio 
tamcn facienda est, ut infra latius explicabitur. 

VIII. 1 Praeterea possunt pacta sanciri jurejurando, 

nec tantum a rege aut senatu, sed et ab ipsa civitate, quo- 

riut Lpeurg. modo in leges suas Laceda?monios jurare fecit Lycurgus, Athe- 

idem, nL nienses Solon, ct ne personarum mutatione jus jurisjurandi 

intercideret, repeti quotannis jusjurandum 4 . Id enim si fiat, 

omnino ne publicra quidem utilitatis causa recedendum a pro- 

misso crit : nam et de suo cedere civitas potuit, et verba pos- 

sunt ita csse aperta ut nullam exceptionem admittant. Vale- 

Lib.v. 3.n. rius Maximus Athcnas ita alloquitur: lege legem, quce tejure- 

4 Vide qu» diximua ad Putendor- cap. 2. § 17. Not. 2. J. B. 
jium, De Jure Nat. et Gent. Lib. iv. h Zeges sacraias appellabaai] Vide 



eminent dominion over the goods of the subjects ; which rights aro 
exercised ia its namo by tho suprome authority. For if that right 
extcnd to all the possessions of the subjects, why should it not cxtend 
to tho right arising from a promiso mado in war? And if this be 
granted, it would seem that all conventions must be of no force, and 
consequently, that thero is no way of terminating a war but by ric- 
tory. But on tho othcr 6ide, it is to bo noted, that that eminent right 
does not oxtend to everything promiscuously, but so far as it is expe- 
dient, as a part, not of a master^s authority, but of civil or royal autho- 
rity. And in general, it is expediont that such conventions should be 
obscnred ; to which point pertains what we havo elsewhero said, of 
maintaining the present stato of things. Add to this, that when the 
case requires the excrcise of this cminent dominion, compensation is 
to be madc, as will bo explained moro at length below. 

VIII. 1 Moreovcr, compacts may bo sanctioned by oath, not 
only by a king or a senate, but by tho state itsolf ; as Lycurgus made 
tho Laccdicmonians swear to observo his laws, and Solon, the Athe- 
nians, his ; and that tho force of tho oath might not be broken down 
by tho change of persons, the oath to bo repcated eyery year. For if 
that be done, there must be no going back from the promise, not evcn 
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jurando obstrictam tenet. Romani hoc genus Meges sacratas 
appellabant, per quas ipse populus Romanus, ut Cicero pro Hca P . wn 
Balbo explicat, religione obligabatur. 

2 Est ad hanc rem pertinens disputatio per se obscurior 
apud Livium libro tertio, ubi ex sententia multorum juris in- 
terpretum ait tribunos esse sacrosanctos, non etiam aediles, 
judices, decemviros, quorum tamen si cui noceretur id non 
jure fieret. Causa discriminis est, quod aediles atque alii lege 
sola defendebantur : quod autem postremum populus jussisset 
id ratum erat, manente tamen lege nemini contra agere jus 
erat: at tribunos religio publica populi Romani tuebatur: nam 
jusjurandum intercesserat, quod ab his ipsis qui juraverant 
salva religione tolli non poterat. Dionysius Ilalicarnassensis 
libro sexto : BpovTo? cKKXrjalav avvayaytuv ovvefiovXeve Cap. 
to«9 ctjtAOTats \epdv /cai aavKov airooeil^ai Tt}v ap^rjv, vofitp 
T€ Kal opKtp (iefiaKvaavTas avrfj to da(pa\€$' cookci TaDra 
iraai. Brutus concione advocata auctor Quiritibus fuit, ut 
magistratum hunc non lege tantum sed et jurejurando invio- 
labilem redderent, quod omnibus placuit. Hinc lex illa sa- 
crata appellatur. Ideoque improbatum fuit bonis ^factum Ti- 

Manutium de Legibus. late narratum Plut. in ejus vita. (pag. 

i Factum Tiberii Gracchi] Vide id 831, et teqq.) 



for the sake of public utility. For the state may gire up what is 
clearly its own, and the words may be so plain as to allow no excep- 
tion. Valorius Mazimus says to the Athenians, JRcad the Law to which 
you are bound by oath. The Romaus called such laws leges sacratce : 
and by such, the Roman people itself, as Cicero for Balbus explains, 
was in conscicnce bound. 

2 There is a somewhat obscure disscrtation on this subject, in the 
third Book of Livy, in which he says that, according to the opinion of 
many jurists, tho tribunes were sacrosanct, but not the ediles, judges, 
deccmvirs ; though if harm was dono to any of them it was unlawful. 
The causeof tho differenco is, that tho ediles and othcrs wero defended 
by thc law only ; and while the law lasted, no one might act against 
it ; but the tribunes wero defended by the public religious engage- 
mcnt of tho Roman people: for an oath had bcen administered, 
which those who had taken it could not set aside with a safe con- 
science. So Dionysius rolates the rulo establishcd by L. Junius Bru- 
tus. And hence this law was called sacrata. And thercforo good 
men condemned the act of Tibcrius Gracchus, whcn he abrogated the 
tribuncship of Octavius ; and said that the tribunitian power has its 
sacredness from tho people, not against the people. And therefore, 
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berii Gracchi, cum Octavio tribunatum abrogavit, dicens tri- 
bunitiam potestatem a populo habere sanctimoniam, non ad- 
versus populum. Ergo, ut diximus, jurejurando et civitas et 
rex obstringi poterunt, etiam in causa subditorum. 

IX. Sed et tertio, qui metum non intulit, promiasio ya- 
lide fiet: nec scrutabimur quid aut quatenus ejus intersit, 
quae juris Romani sunt subtilitates : natura enim omnium ho- 
ininum interest ut bominibus aliis consulatur. Sic Philippo, 

Liv.sxitx. k pace cum Romanis inita, jus saeviendi in Macedonas qui in 
bcllo ab eo defecerant ademtum legimus. 

X. Sed et, quemadmodum probavimus alibi, status mix- 
tos interdum existere, sicut de statu puro in purum, ita et in 
mixtum transiri pactis potest: ita ut subditi qui fuerant, inci- 
piant summum habere imperium, aut certe partem ejus, 
etiam cum libertate partis ejus vi tuendse. 

XI. 1 Bellum vero solenne, id est, publicum utrinque 
et indictum sicut alia habet peculiaria in jure externo posita, 
ita et hoc, ut quae in eo bello aut ejus finiendi causa promit- 

k Pace cum Romanis initajus sa*ti- exemplum apnd Parutam lib. vi. 
endi in Macedonas qui in betto ab eo • Jta ei metus qui tali betto utrinque 

defecerant ademtum legimus] Est simile infertur] Vide dictum scriptorem de 



as wo have said, a Btato or a king may bo bound by an oath, even in 
the caso of subjects. 

IX. But also, in such a case, a valid promise may be made to a 
third person, who has not imposcd fear. Kor, so far as this rule is con- 
cernod, shall wo inquire closely what are the subtilties of the Roman 
law. For by nature, it is the intcrest of all men, that regard should be 
had to other men besides the parties. Thus when Philip made peaco 
with the Romans, he was deprived of the power of punishing the 
Maccdonians, who had revolted from him. 

X. But also, since we have proved elsewhore, that mixed states 
sonietiines exist ; as we may paBS from one puro state to another, so 
we may pass into a mixcd state by compacts ; so that they who had 
been subjccts, may begin to have the supreme authority, or at least 
a part of it ; and even with tho liberty of defending that part by 
force. 

XI. I A rcgular war, that is, one, on both sides public and 
declarcd, as it has other pcculiarities which exist in external rights, so 
has it this ; that what is promised in the course of such a war, or for 
tho purposo of ending it, is of such validity, that it cannot be rendercd 
void by thc allogation of fear unjustly impressed, contrary to the will 
of thc promiser. For as many other things, although not free from 
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tuntur adeo sint valida, ut ex causa metus injuste illati, invito 

eo cui promissa sunt, in irritum deduci non possint : quia sicut 

alia multa quantumvis vitio non carentia ex jure gentium pro 

justis habentur, 4ta et metus qui tali bello utrinque infertur. 

Quod ni id placuisset, bellis talibus qu» valde sunt frequentia 

nec modus, nec finis potuisset imponi : quod tamen fieri inter- 

est humani generis. Et hoc potest intelligi jus illud esse bel- 

licum quod cum hoste servandum ait Cicero, cui et alibi dic- neqf.w.29. 

tum, hostem in bello jura retinere, scilicet non tantum natu- 

ralia, sed et quradam ex gentium consensu orta. 

2 Neque tamen hinc sequitur, eum qui tale quid bello 
injusto extorsit, salva pietate, salvis viri boni officiis, posse re- 
tinere quod accepit, aut etiam cogere alterum, ut stet pactis 
sive juratis sive injuratis. Intus enim et ipsa rei natura id 
injustum manet : ncque interna haec injustitia actus tolli po- 
test, nisi ex novo et vere libero consensu. 

XII. Ceterum quod metum dixi haberi pro justo qui 
bello solenni infertur, m de eo metu intelligi debet quem jus 
gentium non improbat. Nam si stupri inferendi metu extor- 

compositione pacis. prodest extorquenti promiwio, quam le- 

m De eo metu intelligi debet, quem gato capto u extorsit Mariana xxx. 

jus gentium non improbat] Sic nihU [Cap. 12 et 19. Sed exemplum non 



blame in general, are, in such a war, made lawful by the Law of Na- 
tions, 60 among thom, is the fear which is in such a war impressed by 
each sido upon the other. If this were not the acknowlodged rule, 
such wars, which are very frequent, could neither be moderated nor 
ended ; while yet it is the interest of the human race that they should 
be 80. And this is to be understood to represent the rights of war, 
which, Cicero says, aro to be kept with enemies ; who too says else- 
where, that an enemy in war has his rights ; that is, not only natural 
rights, but others arising from the agreement of nations. 

2 But yet it does not follow from hence, that he who has extorted 
such promise in an unjust war can retain what he has received, with 
no violence to piety and the duty of a good man : nor even that he 
can compel the other to stand by his compacts, made with or without 
an oath. For internally, and by the nature of the thing, it remains 
unjust ; and this internal injustice of the act cannot be taken away, 
except by a new and truly free consent. 

XII. But when I say that the fear which is impressed in a regu- 
lar war is held to bo just, I must be understood to speak of such fear 
as the Law of Nations does not condemn. For if anything be ex- 
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tum sit quippiam, aut alio terrore contra datam fidem, verius 
erit rem constitutam intra jus naturale : quia jus gentium ad 
talem metum suam vim non porrigit. 

XIII. 1 Servandam autem fidem etiam perfidis et nos 

Lib. u. 13. in generali tractatione supra diximus ; et idem docet Ambro- 

Iffic. L». Bius : quod haud dubie porrigendum ad hostes quoque perfi- 

dos : quales Poeni, quibus Romani fidem sancte servaverunt 

Se tunc Senatus, non eos quibus hoc prcestabatur aspexit, 

Lib.Yt.6 n. ait in hoc argumento Valerius Maximus. Et Sallustius: beUis 

BciLCatu. Punicis omnibus^ cum scepe Carthaginienses et in pace et 

per inducias multa nefandafacinorafecissent, nunquam ipsi 

per occasionem taliafecere. 

Beii Hitp. 2 Appianus de Lusitanis foedifragis, quos Sergius Galba 

nova pactione deceptos trucidaverat : airiaTiq fiev apa cltti- 

CTtav /xericvj', ovk aj~icos ce Pw/maiwv fHfiov/JLevov fiapfidpovs* 

perfidia perfidiam ultus contra Romanam dignitatem bar- 

baros imitabatur. Eoque nomine idem Galba postea a Libone 

Lib.*iii.]. tribuno plebis accusatus est: quam rem narrans Valerius 

Maximus, misericordia, inquit, illam qucestionem, non cequi- 

tas rexit 5 (male editur texit): quoniam qua innocentiaz tribui 

quadrat. Vide Notas nostras Gallicas. * Nesdo qua Editiooe nsus fherit 

J. B.] Anctor. Certe ejns sbto jam legebatnr 



torted by the fear of haring the chastity of women violated, or by any 
other terror contrary to good faith, it is moro truo that the matter 
remains subject to Natural Law ; for the Law of Nations does not 
eztend its countenance to such fear. 

XIII. 1 Wo havo above said, that faith is to be kcpt eren with 
the perfidious ; and Ambrose teaches the same. And this is undoubt- 
edly to be eztended also to perfidious enemics ; such as were the Car- 
thaginians, to whom the Romans religiously kept their faith. Ths 
Senate looked to itseJf, not to those to whom ihe per/ormance wcu made, 
says Yalerius Maximus. And Sallust says the like. 

2 Appian says of tho faith-breaking Lusitanians, whom Sergius 
Qalba deceiTcd by a new conrention, and so pnt to death, that he 
avenged perfidy by perfidy, and, in a way eontrary to the Roman dignity, 
imitated the barbarians, And on that ground, tbis Galba was after- 
wards brought under accusation by Libo, the tribune of the people ; 
and then, as Valerius Maximus remarks, The question was not deter- 
mined by justice but by mercy ; and the acquittal which could not be given 
to his innocence, was granted out of regard to his children, Cato, in his 
Origines, had writton, on this occurrence, that ezcept he had had 
recourse to tears and children, he would hare been condemned. 
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non poterat absolutio, respectui puerorum data est. Cato in 
OHginibus scripserat, nisi pueris et lacrymis usus esset, poenas cic. * onu. 
eum daturum fuisse. Bnao, c .3o. 

XIV. Sed simul sciendum est, duobus modis fieri posse 
ut quis a perfidia vacet, nec tamen id faciat quod promissum 
est, defectu scilicet conditionis, et per compensationem. De- 
fectu conditionis non vere liberatur promissor, sed eventus 
ostendit nullam esse obligationem, ut quaD non nisi sub condi- 
tione contracta erat. Et huc referendus casus, si prior alter 
non implerit quod ex sua parte implere tenebatur. Nam 
unius ejusdemque contractus capita singula alia aliis inesse 
videntur per modum conditionis, quasi expressum esset, hsec 
ita faciam si et alter faciat quae promisit. Ideo Tullus Alba- ApudLw. 
nis respondens, Deos testes facit, uter prius populus res re- 
petentes legatos aspernatus dimiserit, ut in eum omnes expe- 
tant clades belli. Non tenebitur pro socio, ait Ulpianus, qui l u. D.pr* 
ideo renunciavit, quia conditio qucedam qua societas erat 
inita ei non prcestatur. Hanc ob causam quoties alia mens 
est, solet diserte poni, ut si contra hanc aut illam partem 
quid fiat, cetera non eo minus rata maneant. 

heio rexit. Saltem ita habet Editio Colero curata. J. B. 
Wecheliana, ann. 1627. a Christophoro 



XIV. But at the samo time it is to be remarked, that there are 
two ways in which the promiser may he blameless of perfldy, though 
he does not perform what he had promised ; namely, by defect of the 
condition, and by compensation. 

By defect of condition, the promiser is not truly liberated from a 
promise, but the event shews that there was no obligation, since it was 
contracted only under the condition. And to this head is to be 
referred the case in which the other party has not fulfilled what, on 
his part, he was bound to fulfil. For in a contract of that kind, each 
articlo implies the others in the way of condition ; as if it had been 
expresscd by saying, I will do so and so if the other docs what he has 
promised. So Tullus, answering the Albans, says that hc calls the 
gods to witness that, Wkickever people shall first reject and dismiss the 
ambassadors who come and ask for restitution, on it shall fall all the 
calamities of the war. Ulpian says, Ile is not to be held as an ally who 
renounced tJte treaty because some condition on which the alliance was 
agreed to was not performed. On this account, if tho intention of the 
treaty bc differcnt from this, it is usually clearly expressed, that if 
anything be done contrary to this or that part, the other parte still 
remain valid. 
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Lib.u.7. fs. XV. "Coropensationis originem alibi indicavimus, cum 
diximus nos, si quod nostrum est, aut quod nobis debetur, 
consequi aliter non possumus ab eo, qui nostrum habet, aut 
nobis debet, tantundem in re quavis accipere posse : unde se- 
quitur, ut multo magis possimus id, quod penes nos est, siye 
corporale est, sive incorporale, retinerc. Ergo quod promi- 
simus poterit non prsestari, si non amplius yalet quam res 
nostra qu» sine jure est penes alterum. °Seneca libro de 
Beneficiis sexto : sic debitori suo creditar scepe damnatur, 
ubi plus ex alia causa abstulit quam ex credito petit. Non 
tantum inter creditorem et debitorem judex sedet qui dicat. 
Pecuniam credidisti. Quid ergo ? . . . agellum quem non 
emeras possides : cBstimatione facta debitor discede y qui 
creditor veneras. 

XVI. Idem erit si ex alio contractu is quicum negotium 
est, plus aut tantundem debet, idque ego aliter consequi non 
valeo. In foro quidem, ut p idem Seneca ait, actiones quae- 
dam separantur, nec confunditur formula: sed illa exempla, 
ut ibidem dicitur, certis legibus continentur, quas necesse est 

n Compensationis originem alibi in- aut gratia aut injurue communis esi 
dicabimus] Tertullianus Scorpiaco : ratio. (Cap. 6.) 
nulli compensatio invidiosa est, in qua ° Seneea libro de Beneficiis ti.] 



XV. Compensation, as to its origin, we have olsewhere ezplained ; 
when wo said that if there he anything which is ours, or which is 
owing to us, and which we cannot otherwise obtain from him who haa 
it, or owcs it, wo may take a thing of equal value in any other shape, 
From whence it follows, that we may, still more, retain what we hare 
in our hands, whether corporeal or incorporeal. Therefore, that 
which we have promisod, we may be ezcused from giving, if it be not 
of more value than our property which is unjustly detained by ano- 
ther. Seneca says, So the creditor is often brought in debtor to his 
debtor, when he has taken away more in another shape than he seeks as a 
debt. The judge does not merely look at the single debt ; but says* You 
lent him money ; what then f you have plate* of his which you never paid 

for. Let a balance be struck, and you go away as a debtor, who came as 
a creditor. 

XVI. Tho samo will be the case, if he with whom the question 
is, owes me more, or as much, from another contract, and I cannot 
get it any other way. In the court of justice indeed, as Seneca also 
says, actions at law are kept soparate, and the mode of claiming one 
and the other aro not mized together. But such ezamples, as he 

* Grotios reads agellum, Gronovios, argentum. 
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sequi : lex legi non miscetur : eundum est qua ducimur. Jus 
gentium ista discrimina non agnoscit, ubi sciiicet alia juris sui 
obtinendi spes non est. 

XVII. Idem dicendum erit si qui promissum urget non 
contraxerit, sed damnum dederit. q Seneca ibidem: colonum 
suum non tenet, quamvis tabellis manentibus, qui segetem 
ejus proculcavit, qui succidit arbusta, non quia recepit quod 
pepigerat, sed quia ne reciperetur effecit. Mox alia addit 
exempla : pecus abegisti servum ejus occidisti. r Deinde : 
licet me comparare inter se quantum profiuerit mihi quisque, 
aut quantum nocuerit, et tum pronuntiare, utrum plus de- 
beatur mihi, an debeam. 

XVIII. Postremo et quod ex pcena debetur ey quod 
promissum est, potest contribui, quod eodem loco late expli- 
catur : et beneficio gratia debetur, et injurice ultio : nec ego cap. «. 
gratiam illi debeo, nec ille mihi pcenam : alter ab altero 
absolvimur : mox : 8 comparatione facta inter se beneficii et 
injurice, videbo an etiam ultra mihi debeatur. 

XIX. 1 Sed sicut si quid inter litigantes convenerit, ei 

Cap. 4. q Seneca ibidem] Dicto cap. 4. 

p Idem Seneea] Eodem libro, capi- r Deinde] Dicto cap. 6. 

tibus 6 et 7. * Comparationefacta] Eodem cap.6. 



there explains, aro limited by certain rules, which it is necessary to 
follow. We must go the way the law points. But the Law of 
Nations does not acknowledge those distinctions, that is, when there is 
no other hope of getting our own. 

XVII. The same must be said, if he who urges our promise has 
not made a contract with us, but has inflicted a damage upon us. 
So Seneca, in the samo place, The landoumer is not to have the right 
of binding thefarmer to him, even ifthe agreement be uncanceUed, ifhe 
trample down his com, if he cut doum the plants ; not because he has 
received what he agreedfor, but because he has himself been the means of 
his not receiving it. And he adds other examples : You have driven off 
his cattle, you have hilled his slave. And then : Let me compare what 
benefit any one has produced me, and what harm, and then pronounce 
whether more is owing to me orfrom me. 

XVIII. Finally, that which is due as penalty may be balanced 
against that which has been promised, which is explained at length in 
the same place, thus : Benefit demands recompense, injury, satisfaction ; 
where both occur, I neither owe him reeompense, nor he me satisfaction. 
We are quits with one another. Balaneing the benefit and the injury, I 
shall see whether anything more is due to me. 

XIX. 1 But, as in the case where any agreement has beon made 
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quod promissum est opponi lite manente non poterit, aut actio 
de qua lis erat, aut litis damnsd et impens», ita nec manente 
bello compensari poterit aut id unde ortum est bellum, aut 
quidquid bellico gentium jure fieri solet Negotii enim natura, 
ne nihil actum sit, ostendit convenisse sepositis belli contro- 
versiis : nam alioqui nulla esset pactio qu» non posset eludi : 
nec forte male huc aptem quod *apud eundem, quem jam lau- 
davi aliquoties, Senecam est : Nullam excusationem recepe- 
runt (majores) \tt homines scirent fidem utique prozstandam. 
Satius enim erat a paucis etiam justam excusationem non 
accipi, guam ab omnibus aliquam tentari. 

2 Qus9 ergo sunt quao compensari cum eo quod promis- 
sum est poterunt? nimirum si quid alter, quamvis ex alio 
contractu, inter bellum inito, debet : si damnum dedit intra 
induciarum tempora : ^i legatos violavit, aut aliud quid fecit 
quod inter hostes jus gentium damnat. 

3 Observandum tamen ut inter easdem personas fiat 
compensatio, ac ne jus tertii cujusquam hedatur: ita tamen ut 

< Apud eundem, quemjam laudavi aliquoties, Seneeam esi] De Benef. vn. 16. 



between the two parties to a Iawsuit, they cannot, during the suit, set 
against what was promised, either the original ground of action, or 
the loss and expense of the suit ; so while tbe war goes on, we cannot 
bring into the balance, either the original ground of the war, or any- 
thing which has resulted from the exercise of the usual belligerent 
rights. For the nature of the business shews that the convention, in 
order that it may not be without any effcct, must have been made 
setting asido tho controvorsies belonging to the war itself. For other- 
wise there could be no convention which might not be eluded. To 
this we may apply a passago of Scneca : [which howover is not very 
closely to the purpose. W.] 

2 What then are the matters, which may be balanced against that 
which was promised ? This for instance ; if the other, though from 
another contract, mado during the war, owes us a debt ; or if ho have 
committed damage during a timo of truce ; or if he have violated the 
rights of ambassadors ; or done anything else which the Law of Na- 
tions condcmns as between encmies. 

3 fiut it is to bo observed, that compensation must take place 
between tho same persons who are so bound to each other, and bo 
that the right of a third party be not injured ; but still, so that the 
goods of subjects are understood to bo bound for what the state owes, 
as we have elsewhere said. 

4 We must add this also ; that it is the part of a generous mind 
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Bubditorum bona pro eo quod civitas debet jure gentium obli- 

gata intelligantur, ut alibi diximus. Lib. iu. n. 

4 Addamus et hoc, generosi esse animi stare federibus 

etiam post aliquid injuri» acceptum : quo nomine sapiens In- pMiot. iu. 0. 
dus Iarchas laudabat regem, qui laesus a vicino federato, ov 
irapeXvae tovs opKOV$, ovrw fiefialw? o/ulw/ulok€vqi (prjaas, w? 
/urj$€ ottotb jJ5«^€ito XvTtelv avTov, non discessit a jurata 
fide, aiens tam sancte se jurasse, ut alteri ne post acceptam 
quidem injuriam nociturus esset. 

5 Quae vero de fide hostibus data incidere solent quaes- 
tiones, ferme omnes solvi possunt, si adhibeantur regul» supra 
traditae, cum de vi, tum quorumvis promissorum, tum speciali Ln>.u. 11,13, 
jurisjurandi, federis ac sponsionum, et de regum jure ac obli- 
gatione, deque ambiguis interpretandis dissertavimus. Tamen 

ut et antedictorum usus sit manifestior, et si quid prseterea 
controversi est discutiatur, specialium qusestionum frequen- 
tiores atque illustriores attingere non pigebit. 



to Btand to agreements, even after an injury has been received; 
on which grounds Iarchas, the wise Indian, praised a king who, 
having been injured by a neighbour who was under league to him, 
did not swervo from tho falth which he had swora, saying that he had 
sworn so solemnly that he could not hurt the other even after receiving 
the injury. 

5 The questions which commonly occur with regard to keeping 
faith with enemies, may almost all be solved, by applying the rules 
givon above, concerning the force, both of promises in general, and of 
oaths in particular, the effect of conventions and socurities, the rights 
and obligations of kings, and the interpretation of ambiguities. But 
that the uso of what has beon said may be the more manifest, and 
that, if thero be any remaining controversies, they may be discussed, 
we shall not hesitate to take the trouble of touching upon the more 
frequent and moro celebrated of special questions. 



CAPUT XX. 



DE FIDE PUBLICA QUA BELLUM FINITUB, UBI DE PACIS 

PACTIONE, DE SOBTE, DE CEBTAMINE CONDICTO, 

DE ABBITBIO, DEDITIONE, OBSIDIBUS, 

PIGNOBIBUS. 



I. Fidei inter hostes divisio 

ad ordinem sequentium. XV. 

IL Pacem facert in rtgio 

statu esse rtgis. XVI. 

IEL Quid si rex sit infans, 

furiosus, captivus, txulT XVIL 
IV. In procerum aut populi 
statu jus pacis faciendce 
esse penes plures. XVIIL 

V. Quomodo imperium aut 
pars imperii, aut regni 
bona pacis causa valide 
alienentur. 

VI. Quatenus tx pace per 
rtgemfacta populus aut 
successorts teneantur. 

VII. Res subditorum pace XXL 
concedi posst ob utilita- 

tem publicam, sed cum 

ontrt damni resarciendi. XXII. 

VJULL Quid dt rebus jam btllo XXIII. 

amissis. XXIV. 

IX. Non distingui hic inter 

qucesita jurt gentium et 

jurt civUi. XXV. 

X. UtilitaUm publicam a- XXVI. 
pud txtemos pro pro- 

bata haberi. 

XI. Regulageneralisinpace XXVII. 
interpretanda. 

XU. In dubio credi conven- 

tum, ut res maneant XXVIII. 

quo sunt loco, quod quo- 

modo acdpiendum. 
Xm. Quid si convenerit, ut XXIX. 

restituantur omnia in 

eum statum, quo ante XXX. 

btllum fuerant f 
XIV. Tunc, qui, suijuris cum 

esstnt, spontt st alicui 



subjtcerunt, non reddL 
Damna bello data re- 
missa in dubio censeri ; 
Non etiam quce ante bel- 
lum privatis debebantur. 
Poenas etiam, ante bel* 
lum publice debitas, in 
dubio remissas censeri. 
Quid de jure privato- 
rum ad pamast 
Jus quod ante bellum 
publice obtendebatur, sed 
controversum erat,facUe 
censeri remissum. 
Capta post pacem red- 
denda. 

Dt pacto rtddendarum 
rerum, quce beUo captce 
sunt, rtgulm qucedam. 
Dtfructibus. 
Dt nominibus regionunu 
De rtlatione ad pactum 
antecedens : et de eo per 
quem stetU. 
De mora. 

In dubio interpretatio-* 
nem faciendam contra 
eum, qui legts dedit. 
Distinguuntur, novam 
btllo causam prcebere, 
et pacem rumpere. 
Quomodo rumpaturpax 
faciendo contra ia% quod 
omni paci inest. 
Quid si socii vim intu- 
lerint t 

Quid si subditi : et quo- 
modo torumfactum ap- 
probatum censeri de- 
btatf 
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XXXI. 


Quid si subditi aliis 
militent f 


XLVI. 


XXXII. 


Quid si subditis noci- 
tum sitf ubi distinctio 






adhibetur. 


XLVIL 


xxxra, 


, Quid si sociis f ubi item 






distinguitur. 


XLVIII. 


XXXIV. 


Quomodo rumpatur pax 






faciendo contra id\ quod 


XLIX. 




in pace dictum est. 




XXXV. 


An facienda distinctio 
capitum pacis. 


L. 


XXXVI. 


Quid si pcena sit ad- 






jectaf 


LI. 


XXXVII. 


, Quid si necessitas obsti- 






teritf 


LII. 


XXXVIII. Pacem manere, si id 






velit is qui lcesus est. 


LIII. 


XXXIX. 


Quomodorumpaturpax 


LIV. 




faciendo contra id\ quod 


LV. 




est de speciali natura 






cujusque pacis. 


LVI. 


XL. 


Amicitioe nomine quid 
veniat f 




XLI. 


Subditos et exules reci- 
pere an contra amici- 
tiam sit. 


LVII. 


XLII. 


Sorte quomodo bellum 
finiatur. 


LVIII. 


XLIII. 


Quomodo condicto cer- 
tamine; et an id lici- 






tum. 


LIX. 


XLIV. 


Anfactum regumpopu- 






los hic obliget. 


LX. 


XLV. 


Quis victor censendus. 





Quomodo per arbitrium 
finiatur bellum, et arbi- 
trium hic intelligi sine 
provocatione. 
Arbitros in dubio inteh 
ligi adstrictos juri. 
Arbitros de possessione 
pronuntiare non debere. 
Quce sit vis deditionis 
purce. 

Quid officium victoris 
circa eos 9 qui sic se de- 
dunt. 

De deditione conditio- 
nata. 

Obsides dari qui possint 
et debeant. 
Quod jus in obsides. 
Anfugere obsidi liceat. 
An obses in aliam cau* 
sam recte retineatur. 
Mortuo eo f pro quo 
quis obses venit, obsidem 
liberari. 

Rege qui obsidem dedit 
mortuo, an obses tenea- 
turf 

Obsides interdum prin- 
cipaliter obligari : et ah 
terum ex alterius facto 
non teneri. 

Pignorum obligatioqua- 
lisf 

Luendijusquando amit- 
taturf 



I. TNTER hostes qu» conveniunt, fide aut expressa, aut 

X tacita constant. Fides expressa aut publica est, aut 

priyata. Publica aut summarum potestatum aut inferiorum. 



Chapter XX. Of the public Faith by which Wars are terminated; 
and herein, of Treaties of Peace ; ofLot ; of Combat by Agreement ; 
of Arbitration ; of Surrender ; of Hostages ; and cf Pledgcs. 

I. Conventions between enemies depend either on express engagc- 
tnents, or on tacit ones. An express engagement is either public or 
prirate. A public engagement is either one made by the supreme 

r i 2l 

[grot. iii. J 
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Quo) summarum est potestatum, aut bello finem imponit, aut 
eo manento vim habet. In his quaa bellum finiunt spectantur 
principalia et accessiones. Principalia sunt ipsa quse bellum 
finiunt, sive actu suo, ut pactiones, sive ex consensu ad aliud 
relato, ut sortes, prrclii exitus, arbitri pronuntiatio : quorum 
illao mere sunt fortuit», alia duo casum temperant cum viribus 
animi aut corporis, aut cum facultate judicante. 

II. Pactiones inire, quaa bellum finiant, eorum est quo- 

vide Lib. u. rum cst bellum : rei enim suaa quisque moderator. Unde se- 
quitur ut in bello utrinque publico hoc eorum sit, qui summi 
imperii exercendi jus habent. a llegis igitur hoc erit in gtatu 
vere regio, modo is rex etiam jus habeat non impeditum. 

videLibi. HI. 1 Nam rex qui «tatis est ejus, quae judicii matu- 

ritatem non habet, (quod in regnis aliquibus lege definitur, 
alibi probabilibus conjecturis erit cestimandum) qui imminut» 
mentis est, pacem facere non potest. Idem dicendum est b de 
rege captivo, si modo regnum ex consensu populi ortum ha- 
bet : non enim credibilo est a popuio imperium delatum ea 
lege, ut et a non libero exerceri possit. Ergo et hoc casu 

* Regis igitur hoc erit] Mariana zxi. c Non quidem jus totum] Arnmeus 

1. in anrese bullae discorsu: Rudolphus 

b De rege captivo] Yide Guicciardi- Palatinus metu in Angliam prqfttgerat, 

num Lib. xvi. et Lib. xvni. non semel. Henricus Moguntinus a Trevtrtnsi vi 



powers, or by infcrior powers. An cngagement made by the supe- 
rior powers either puts an cnd to the war, or is of force while the 
war goes on. In those which end the war, we are to look at the 
principal matters, and at the accessories. The principal pacts are those 
which end the war either by their own act, as convention, or by 
consent having reference thereto, as lot, the evont of a combat, the 
decision of an arbiter : of which the first is merely casual ; the other 
two, temper chanco with tho powers of the body or the mind, or 
with tho exerciso of judgment. 

II. To mako conventions which tcrminate the war, is the office 
of those who make the war ; for each person is the manager of his 
own affairs. Whence it follows, that in a war public on both sides, 
this is the offico of those who have the right to exercise supreme 
authority. In a monarchical state, it is therefore the office of tho 
monarch, provided he bo a monarch who has a right not impeded 
in such acts. 

III. 1 For a king who is not of tho age which implies maturity 
of judgment, (which ago is, in some kingdoms, defined by law, in 
othors, is to be estimated by probable conjecture,) or who is of wcak 
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imperii c non quidem jus totum, sed exercitio et quasi tutela 
erit penes populum, aut eum cui id populus commiserit. 

2 De his tamen qu® privatim sua sunt si quid pepigerit 
rex etiam captivus valebit, ad exemplum eorum quaa de pri- 
vatis conventionibus dicemus. Quod si exul sit rex, d pacemne 
facere poterit? sane, si constet eum non obnoxium vivere: 
ceteroqui parum a captivo sors ejus distabit: nam sunt et 
laxaa custodiae. Regulus sententiam in senatu dicere recusa- 
vit, dicens, quamdiu jurejurando hostium teneretur, non esse qc.<k oj. 
se senatorem. 

IV. In procerum aut populi imperio jus pacisccndi 
erit penes majorem partem, illic consilii publici, hic civium 
sententise dicendse jus ex more habentium, secundum ea quae 
diximus alibi. Itaque sic pacta obligabunt etiam eos qui ali- lu>. u. 5. 
ter senserunt. Livius: ubi semel decretum erit, omnibus id, Lib.xxxu.20. 
etiam quibus ante displicuerit, pro bono atque utili federe 
defendendum. Dionysius Halicarnassensis: Sixaiov ireiOeoOai Lib.xi.aa. 
toIs viro nXetovwv KpiOeiaiv* parendum his quce pars major 
cenmeriU Appianus: Sei Tcavras t6 icpiOev a7rpo(paaiaT(o^ immoPoiyb. 

erat ejectus. EUcturam tamen eo non Veiofl ha,jitanto Caraillo 

,?i Ulic Roma fuit Phart. v. 28. 

*^ . _ " - . . , , Vide ChossanaDum de Gloria Mundi 

d Pacemne facere poterttj Lncanus: *1 40 



intollect, cannot mako peace. Tho same is to be said of a king in 
captivity, provided he received his sovereignty from the people; for 
it is not to be supposed that they would bestow thc power, to bo 
used by a person who was not freo. Henco, in this caso, tho sove- 
reignty, not indeed as to its wholo rights, but as far as cxercise and 
guardianship, will be with tho people, or him to whom tho pcople 
commits it. 

2 But as to things which belong to himself, if a king, even in 
captivity, roake any compact, it will be valid, according to the example 
of private conventions, of which we have spokcn. But if the king be an 
exilo, can he make peace ? Yes, if he is under no constraint ; other- 
wise, his condition differs little from that of a captivc : for the custody 
of a captive is often lax. Regulus refused to deliver his opinion in 
the Senate, saying that so long as he was undcr an oath to the 
enoxny, he was not a senator. 

IV. In an aristocratical or dcmocratical state, the right of mak- 
ing treaties will be with the majority, respectively, of the Council, and 
of the Assembly of citizens who have a vote, as we havo clsewhero 
said. Therefore convontions so made, bind thcm also who dissented. 

21—2 
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troielv omnea decreto obsequi tenentur, nulla admissa excu~ 
Lib. vi. tput. satione. Plinius : quod pluribus placuisset, cunctis tenen- 

dum. Quos autem obligat pax, iisdem et volentibus prodest 
Vwq contr. V. 1 Nunc de rebos pactioni subjectis videamus. Im- 

iU.l 4. ibi . . , 

muuoiaiu. perium aut omne, aut ejus partem reges, quales nunc sunt 
\\'e *T3* P^"^ 116 ' regnum habentes non in patrimonio sed tanquam in 
"w- usufructu, paciscendo alienare non valent. Imo antequam 

regnum accipiant, quo tempore populus adhuc ipsia superior 
est, lege publica tales actus in futurum plane irriti reddi pos- 
sunt, ita ut nec ad id, quod interest, obligationem pariant 
Atque id populos voluisse credibile est, ne alioqui si ad id quod 
interest salva esset actio contrahenti, subditorum bona pro 
debito rcgis caperentur, ac sic de non alicnando imperio vana 
esset cautio. 

2 Ergo ut imperium totum valide transeat, populi totius 
consensu opus est, qui expediri potest per partium legatos 
quos Ordines vocant. Ut pars aliqua imperii valide alienetur 
duplici opus est consensu, et corporis, et specialiter ejus partis, 
de qua agitur, ut quae invita a corpore cui coaluit avelli ne- 



So Livy; Dionysiufl; Appian; Pliny. And those who aro bound by 
the peace, also may sharo its advantages. 

V. 1 Let us now consider what things may be the Bubjects of 
convention. The royal authority, or any part of it, cannot be alienated 
by convention by kings, euch as most kings now are, having their 
authority not as a patrimony, but as a life estato. Indeed before 
they receired the royal authority, at which time tho pcople was 
superior to them, thcre might have bocn a law made to render such 
acts invalid in all future time, so that they should not produce any 
obligation at all, even for compensation for non-fulftlment. And it is 
to be believed that the people intended this ; since, if the action waa 
valid to the contractor for compensation, the goods of the subjects 
might be taken for the dcbt of the king; and thus, the provision 
against alienating tho royal authority might be defeated. 

2 Therefore, that tho whole royal authority may pass in a ralid 
manner, it is necessary to have the consent of the whole poople; 
which may be cffected by the representatives of different classes, 
whom they call the Ordcrs or the Estates of the realm. That any 
part of the empire may bo alienated, thero is need for a double 
consent ; both of tho genoral body, and of that special part which is 
under question ; sinco it cannot, without its own good-will, be separated 
from the body of which it was a part. But the part itself may 
transfer to itsclf the sovcreign authority, without thc conscnt of the 
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queat. Scd pars ipsa tamen valide in se imperium transscri- 
bet sine populi consensu, in summa atque alias inevitabili ne- 
cessitate, quia eam potestatem credibile est exceptam, cum 
societas civilis coita est. 

3 At in regnis patrimonialibus quo minus rex regnum 
alienet, nihil impedit. Fieri tamen potest ut talis rex partem 
aliquam imperii alienaro non valeat, si nempe regnum sub 
onere ejus non dividendi in proprietatem acceperit. Bona 
vero quaQ regni dicuntur quod attinet, possunt et hsec in pa- 
trimonium venire regis duobus modis, aut separabiliter, aut 
individue cum ipso regno. Si hoc modo, transscribi poterunt, 
sed non nisi cum regno : si illud, etiam seorsum. 

4 Qui vero reges in patrimonio regnum non habent, his J-«j>.ii.«. 
vix est ut jus regni bona alienandi concessum videatur, nisi 
diserte id appareat cx primitiva lege, aut more cui contradic- 

tum nunquam sit. 

VI. Sed et quatenus promisso regis populus ac simul suc- 
cessores obligentur, alibi diximus: nempe e quatenus obligandi lh> h. u. 
potestas sub imperio comprehensa est: quod nec in infinitum yf£%$ 

e Quatenus obligandi potestas sub mias arciari debet] Vide Reinking. Lib. 
imperio comprehensa est: guod nec in i. classe iii. cap. v. num. 30. Vide et 
infinitum protrahi, nec ad angustias m- supra Lib. n. cap. xiv. § 11 et 12. 



people, in an extreme and otherwiae inevitablo necessity ; because it 
is to be supposed that that power was excepted from the compact in 
such a case, when civil society was formed. 

3 But in patrimonial kingdoms, there is nothing which prevents 
tho king alienating his kingdom. Still, it may be, that such a king 
has not power to alienate any part of tho empire ; namely, if he had 
received the kingdom as his property, with the onus of not dividing 
it. As to the valuables which are called the Property of tho Crown, 
they may come into the king's patrimony in two ways ; either separa- 
bly, or inseparably with the kingdom itself. If in the latter modo, 
they may be transferred, but only with the kingdom ; if in the formor, 
they may be transferred separately. 

4 As to king8 whose kingdom is not patrimonial, they can hardly 
have the right of alienating the property of the crown ; except it 
appear plainly to bo so, from a primoval law or uncontradicted 
custom. 

VI. How far the king*s successors, and the people, are bound by 
his promise, we have also stated elsewhere; namely, so far as tho 
power of so obliging was included in tho royal authority ; which is 
ueither to be infinitely extcnded, nor too much narrowed ; but regu- 
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protrahi, nec ad angustias nimias arctari debet, sed ita intel- 
ligi ut valeat quod probabili ratione nititur. Plane aliud erit 
suprauie. si quis rcx simul subditorum dominus sit, neque tam civile 
* quain familiare imperium acceperit : ut qui bello victos in ser- 

vitutcm rcdigunt : aut si in personam quidem dominium non 
habeat, sed in res habeat, ut Pharao in terra JEgypti ex emto, 
et alii qui advenas in suum privatum receperunt. Nam hic 
jus praoter rcgium accedens efficit ut ex eo consistat, quod alio- 
qui pcr so solo rcgio jure consistere non posset. 

VII. 1 Disputari et hoc solet, quid in res singulorum 
possint pacis causa statuere, qui reges sunt, neo in res subdi- 
torum aliud jus habent quam regium. Alibi diximus f res sub- 
ditorum sub eminenti dominio esse civitatis, ita ut civitas, aut 
qui civitatis vice fungitur, iis rebus uti, easque etiam perdere 
et alicnare possit, non tantum ex summa necessitate, qu» pri- 
vatis quoque jus aliquod in aliena concedit, sed ob publicam 
utilitatem, cui privatas cedere illi ipsi voluisse censendi sunt, 
qui in civilem ccetum coierunt. 
y«q i.a. 2 Scd addendum est, id cum fit, civitatem teneri his, qui 

itoiH. cons. t ... 

lyiv inverb. suum amittunt, sarciro damnum de pubhco, m quod publicum 

1 Res subditorum sub eminenti dominio esse civiUrtis] GaiL n. ob*. 57« 



lated by fair reasons. It is plainly another matter, if the king be the 
absolute mastcr of his subjccts, and have reccived a domestic rather 
than civil authority ; as in the caso of those who reduce a conquered 
people to slavery; or if, without having such dominion over their 
pcrsons, thcy havo it ovcr their goods ; as Pharaoh king of Egypt, by 
purchaso ; and others, who havo recoivod new comcrs into their pri- 
vato propcrty. For here, anothor kind of right, added to the regal 
rights, produccs a result which the rcgal rights of thexnselves could 
not produce. 

VII. 1 This is also a common question ; what may bo done for 
the sake of peace, with tho goods of individuals, by kings who have 
no other right over tho propcrty of subjects than the regal right- 
Wo havo clsewhero said, that the property of subjects is under tho 
eminent dominion of the stato ; so that the state, or he who acts for 
it, niay usc, and cven alienate and destroy such property ; not only in 
caso of extromo neccssity, in which cvon private persons have a 
right over tho property of others ; but for cnds of public utility, to 
which ends those who founded civil socicty must bo supposed to 
havo intendcd that privato cnds should give way. 

2 But it is to bo addod, that whcn this is dono, the stato li 
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nomen et ipse, qui damnum passus est, si opus est, contri- 
buet. Neque hoc onere levabitur civitas, si nunc forte ei 
prsDstationi par non sit, sed quandocumque copia suppetit, 
exseret sese quasi sopita obligatio. 

VIII- Neque illud indistincte admitto, quod dicit Ferdi- 
nandus Vasquius, agnoscere civitatem non debere id damnum, lh>. i. «mt 
quod jam bello datum est, eo quod jus belli talia permittat. 
Nam jus illud belli populos alios spectat, ut alibi exposuimus : J*|£ L * ,2; 
partim et hostes inter se, non cives intcr se, qui cum socii 
sint fequum est ut communia habeant damna, quse societatis £""»<£«* 
causa contingunt. Plane civili lege ct hoc constitui poterit, ^protocio. 
ut rei bello amiss» causa nulla adversus civitatem actio sit, 
ut sua quisque acrius defendat. 

IX. Sunt qui latum discrimen collocant inter ea, quaa 
civium sunt ex gentium jure, et ea quao eorundem sunt ex 
jure civili, ut in haoc jus laxius regi concedant, etiam aufercndi 
sine causa et compensatione, in illa non item : perverse : nam 
dominium ex qualicunque causa ortum sit, suos semper effectus 
habet ex ipso jure naturali, ut scilicet auferri nequeat nisi ex 



bound to make good the loss to thoso who lose thcir property ; and 
to this public purpose, among othors, he who has suffered tho loss 
mnst, if need bo, contributo. Nor is the stato relieved from this 
onus, if, for the present, it be unablo to dischargo it ; but at any futuro 
time, when the means are thero, the obligation which had been sus- 
pendcd rerives. 

VIII. Nor do I admit, without distinction, what Yasquius says ; 
that the state is not bound to acknowledge tho damage which is 
inflicted by war, because tho rigbt of war pcrmits such damage. For 
that right of war has regard to other peoplcs, as wo have elsewhere 
ezplained ; and, partly at least, affects enomics in thcir mutual rela- 
tions, not citizens in theirs ; for sinco these aro socially bound toge- 
ther, it is just that they bear in common tho losses which happen for 
the sako of society. It may however be cstablishcd by tho Civil 
Law, that a thing lost in war shall not givo a citizen a right of reco- 
very against tho State; in order that cach person may the more 
strenuously defcnd his own property. 

IX. Thcre are some writers who make a broad distinction be- 
tweon things which belong to the citizons by the Law of Nations, and 
things which bolong to thcm by the Civil Law : so that with regard to 
the former, they allow a looser right to the king, so that ho may take 
them without cause and without compensation ; but not so with rcgard 
to the latter. Wrongly. For ownorship, from whatevcr causo it 
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causis quae aut douiinio insunt suapte natura, aut ex domino- 
rum facto ortum habent. 

X. Sed haec inspectio, ne nisi ex publica utilitate res 
privatorum concedantur, regem spectat et subditos, ut illa de 
damno sarciendo civitatem et singulos. Nam externis, qui 
cum rege contrahunt, sufficit factum regis, non tantum ob 
praesumtionem quam secum adfert dignitas personse, verum 

Lib.iii.ii. etiam ob gentium jus, quod bona subditorum obligari ex facto 
regis patitur. 

XI. 1 Circa interpretandas pacis conventiones observan- 

ii\}\l* ^ um **** 4 U0( ^ su P ra & nobis est traditum, quo quidque plus 
habet favoris, eo laxius accipiendum; quo longius abit, eo 
restrictius. Si jus naturaa merum spectamus, maximus favor 
in eo esse videtur ut suum quisque consequatur, quod Graci 
dicunt €kci<ttov e\€tv TcJ €clvtou, et proinde videtur ambigue 
positorum interpretatio eo ducenda, ut qui justa arma habuit 
id consequatur ob qu» arma sumsit, et damna sumtusque 
recuperet: non item ut pcen» nomine quicquam lucretur, id 
enim est odiosius. 

2 Sed quia ad pacom veniri vix solet injuruB confessione, 

f Ut quarum rerum turbata bcllo eomponatur] Yide Parutam Lib. v. 
possessio ut f ex formula juris antiqui h Transfugas jure belii recipimsu] 



arises, has always its effects by Natural Law; in bo far that it cannot 
be taken away, except cither from causes which belong to the very 
nature of ownership, or arise out of the act of the owners. 

X. But this consideration, that the property of private parties is 
not to be given up, exccpt on the ground of public utility, regards the 
king and his subjects ; the other considoration, respecting compensa- 
tion for loss, regards the stato and individuals. For as regards stran- 
gers who contract with the king, the act of thc king is sufficient ; not 
only on account of the presumption of due authority which the dignity 
of the porson implies ; but also from the Law of Nations, which allows 
the goods of subjects to bo bound by the act of the king. 

XI. 1 With regard to thc intorpretation of conventions of peace, 
wo must obscrve what has boen dolivered above that ; in proportion 
as any condition is more favourable, it is to be taken moro loosely: 
in proportion as it is the contrary, more restrictodly. If we regard 
merc Natural Law, the most favourable condition seems to be, that 
oach shall obtain his own : and theroforc the intorpretation of doubt- 
ful exproBsions is to be drawn to that scnso ; that ho who has taken 
up anus justly, shall obtain that for which ho wcnt to war, and recover 
his Iossob and oxpenses ; but not that he shall obtain anything undcr 
thc plca of pcnalty ; for that is moro odious. 
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ideo ca sumenda est in pactis interpretatio, qua3 partes quoad 
belli justitiam quam maxime aequet: quod fieri solet duobus 
maxime modis: aut g ut quarum rerum turbata bello possessio 
est, ex formula juris antiqui componatur : (quao vcrba sunt 
Menippi in oratione qua de federum generibus disserit) aut ut u* ***»*. 
res maneant quo sunt loco : quod Graeci dicunt iyovre^ a 
e^oi/cri. 

XII. 1 Ex his duobus posterius in dubio magis est ut 
praesumatur, quia facilius est, et nullam inducit mutationem. 
Hinc est illud quod a Tryphonino notatum est, ut in pace illis jSde^eaul 
demum captivis postliminium sit de quibus id in pactis erat 
comprehensum, ut recte emendare Fabrum diximus supra, su P r» hoc 
et certis argumentis evicimus. Sic et transfugoo non redden- 
tur nisi convenerit. Nam Hransfugas jure belli rccipimus : id L.tran^. 51. 
est, per jus belli licet nobis admittere et nostris asscribere rer *>»' 
eum qui partes mutat. Rcs ceterse tali pacto mancnt penes 
tenentem. 

2 lllud autem tenere non civiliter sed naturaliter sumi- 
tur : in bellis enim suificit facti possessio, nec alia attenditur. 
Agros autem diximus ita teneri si munitionibus quibusdam 25£E UI - 

Supra Lib. 
Supra hoc libro cap. 1. in fine: in pace cum Chosroe apud Mcnandrum Protec IM- •. | 4. 

conrenire et hoc solet, ne trausfujf» toreiu. (Fag. 118. Ed. llaschel.) 

recipiantur. Vide paccm Justiniani 



2 But since parties will hardly como to poace by one side confess- 
ing to being in the wrong, therefore that interpretation is to bo taken 
which puts tho parties, as much as possible, on an cquality with 
rcspect to tho justice of the war. And this is donc mainly in two 
ways; cithcr that thc posscssion which has bcen disturbcd by war 
should be restored, as cxprcsscd by the formula in statu quo ante 
btllum ; or that matters rcmain as thcy aro, which is cxprcssed by uti 
possidetis. 

XII. 1 Of these two rules, tho latter is, in a doubtful case, to 
be preferred, as being tho easier, and inducing no changc. Hence 
the rule of Tryphoninus; that in peace, thoso prisoners only shall 
hayo postliminium for whom such a compact was madc ; which, as we 
have shewn above, is tho true reading. And thus, dcsertcrs are not to 
bo given up, exccpt this be agrccd upon ; for we rcceivo dcscrtcrs by 
tho laws of war : that is, by tho laws of war it is lawful for us to admit 
and enrol in our numbers him who changes his sido. Other things, 
on such agrocment, rcmain with tho person who is in possession. 

2 But this posscssion is takcn not according to Civil but to Natural 
Law ; for in war, tho fact of possession suffices, and nothing else is 
attonded to. And wo spoak of lands, as in possession, if thcy aro pro- 
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nus inter ipsos reges aut populos versatur, remissum ideo cen- 
seri debet, ne pax non satis pax sit, si veteres ad bellum 
causas relinquat. Quare et ignorata hic venient sub verbis 
gencralibus, ut de mercatoribus Romanis quos a Carthaginien- 
sibus mersos ignorabant Romani, narrante Appiano. Kpdrur- 
Tai SiaWayal ev ah ovoev eariv iyKorov ovoe fULvrjcUaKoVy 
Antiq. Rom. inquit Dionysius Halicarnassensis : optinice conciliationes quat 
FagssoB.' iram et offensarum memoriam delent. Isocrates Flataica: 
etprjvrj^ ovarjs ov irpoarJKe /uvrjatKaKelv irepl toSi/ Tore y€- 
vofA€va)V in pace non decet ante peccata exequi. 

XVIII. Do privatorum juro ad poenam non tanta est 
ratio ut remissum censeatur : quia sine bello judiciis expediri 
potcst : tamen cum hoc jus non ita nostrum sit ut quod ex in- 
sequalitate nascitur, et pcenaj semper aliquid odii habeant, 
levis verborum conjectura sufficiet, ut hoc quoque donatum 
intelligatur. 

XIX. Quod vero diximus, jus quod ante bellum fuit adem- 
tum facile censeri non debere, id in privatorum jure firme 
tenendum est : in jure autem regum et populorum facilius est 
ut condonatio aliqua intelligatur facta, si modo verba aut con- 
jecturo non improbabiles suppetant; maxime vero si jus de quo 
agitur non liquidum erat, scd in controversia positum. Benig- 



right, as far as it concerns the relations of kings and peoples, must 
bo concuived to bo remitted, on this account ; that a peace will be no 
pcace, if the old causes of war are left standing. And here, demands 
which wero not known of, will bo included in the general words: as 
with respoct to tho Roman morchants who had been drowned by the 
Carthaginians, without the Romans knowing it. The best pacifieaiions 
are those which obliterate anger and the memory of offeneen, as Dionysius 
says. So Isocratos. 

XVIII. Tho rights of private persons to a penalty, do not offer 
tho same reason for being supposed to be remitted; because they 
might be cxactod without tho arbitrament of war. But still, since this 
right is not ours in tho same way as one which arises from an inequa- 
lity, and punishment has always in it something odious, a slight impli- 
cation of words will suffice to mako it understood that such penaltiea 
also are to bo remittcd. 

XIX. What wc havo said, that the right which existed before the 
war is not lightly to bo supposed to be taken away, is to be firmly held 
with regard to the rights of privato persons. In tho rights of kings 
and pcoples, wo may moro casily supposo somo condonation to tako 
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num enim est credere id actum, ut belli semina evollerentur. 
Idem quem modo laudavi Dionysius Halicarnassensis : ovk lu>. m. 9. 
airoypri tovto jiovov rjfia^ aKoweiv oiroos av Ttjv irapovaav 
e^Opav ciakvaaijieOa irpo? d\\tj\ov$, d\\' cucre firjo avOis 
irore woXefirjatafiev en cel wapaaKevaaaadat' ov yap dva- 
)3oXa? Troirjaofievoi tS>v kukcov avve\tj\vOafiev, d\\' a7ra\- 
\aydv: non tam cogitandum est de aarcienda in prcesens 
amicitia, quam id curandum ne bello iterum implicemur : 
neque enim ad differenda aed od auferenda mala canveni- 
mus: qua9 postrema verbo tenus ferme desumta sunt ex 
Isocrate, oratione de Pace, p«g i« c 

XX. Quao post perfectas pactiones capta sunt, reddenda 
satis constat, sublatum enim jam erat belli jus. 

XXI. At in pactionibus, quao sunt de reddendis his, quso amoi t. 
bello capta sunt, primum latius interpretandae quae mutua» 

sunt quam qua? claudicant : deinde quao de hominibus agunt 
plus favoris habent quam quee de rebus : et inter eas quae de 
rebus, hse quao de agris plus quam quse de rebus mobilibus : 
et quse de his quse penes publicum sunt plus quam quso pencs 
privatos : et inter eas quao penes privatos, plus illae qua3 reddi 
jubent lucrativo titulo possessa, quam oneroso, ut quee emtio- 
nibus, qu» dotibus tenentur. g«^« ojjic. 



placo, if there be any words, or fair conjecture, to countenance tho 
suppoBitioDB : aod this espocially, if the right in qucstion ho not clear, 
hut controverted. For it is gracious to suppose that to have heen 
dono, which plucks up tho soeds of war. So Dionysius Halicarnassus, 
whose concluding words are nearly takcn from Isocrates in his oration 
on the Peace. 

XX. What is taken after the trcaty is made, is to he rcstored ; 
for tho right of war was previously extinguished. 

XXI. In agreements concerning the rcstitution of capturos mado 
in war, in the first place, those articles are to he intcrprcted more 
widely, which are mutual, than those which are one-sided; in tho 
next place, those which treat concerning men are to he taken more 
favourahly than those concerning things ; and amongst those concern- 
ing things, those concerning lands, more favourahly than those con* 
cerning movcahles ; and those concerning things in public possession, 
more favourably than those which are in priyate ; and among those 
which are in private possesBion, those which direct tho restitution of 
things possessed hy a lucrative title, more favourahly than hy an 
onerous title ; and those which have been acquired hy purchase, moro 
favourahly than thoso by donation. 
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XXII. Cui pace res conceditur, ei et fructus conceduntur 
Apn. dv. t. a tempore concessionis, non retro, quod recte defendit Cfflsar 
P Augustus contra Sextum Fompeium, qui Peloponneso sibi con- 

cessa, simul etiam tributa qu» pro ezactis annis debebantur 
sibi vindicabat. 

XXIII. l Nomina regionum accipienda ex usu prosentis 
tcmporis, non tam vulgi quam peritorum : nam a peritis ne- 
gotia talia tractari solent. 

XXIV. Ilabent et ill» regul® frequentem usum, quoties 
relatio fit ad pactum antccedens aut vetus, toties repetitas 
censeri qualitates aut conditiones priore pacto expressas: et 

Qutnt ded. pro faciente habendum qui facere voluit, si per alterum, 
quicum controversia est, stetit quo minus fieret. 

XXV. Quod vero quidam aiunt morae purgationem intra 
breve tempus admitti, m verum non est, nisi improvisa neces- 
sitas impedimento fuerit Nam quod canones nonnulli pur- 
gationi tali favcnt mirum non est, cum eorum officium sit, 
Christianos ad ea permovere qu® caritati mutuas conveniunt. 

1 Nomina regionum accipienda ex * Yerum non est, nisi improvisa ne- 

utu prcesenti* temporis] Vide Guicciar- cessitas impedimento fuerit} Vide Al- 

dinum libro y. [in lite de Capitanata bertam Argentinensem. 

inter Francos et Hispanos, qnum Uli D Qui condUiones elocutus est] Plan- 

partem esse Aprutii contenderent, hi tns Persa : tua merx, tua indicatio est. 

ApuliflB.J ( iv. 4. 37.) In hac re solet prior loqui 



XXIL If a possesBion is conccded to any one in a pacification, 
there are conceded to him tho fraits of the possesBion from the time 
of concession, but not backwards; a rule which Augustus rightly 
defends against Pompeius; who, when Peloponnosuswasgranted to him, 
claimed, at tho same timo, the tribute which waa duo for the years 
which had elapsed. 

XXIII. The names of countries (provinces and the like) are to 
be taken according to the use of the present time; and the use of the 
learned, rather than of the vulgar ; for theso matters are commonly 
treated by learncd inen. 

XXIV. These rules also aro often applicable : — that as often as 
reference is mado to an antccedent or ancient convention, so often 
thc qualities or conditions expressed in the formcr convention are to 
be understood as bcing repcated ; — and that a party is to be under- 
Btood as having done what he wished to do, if his not doing it waa 
occasioned by tho other party with whom the controversy is. 

XXV. What somc say, that for a short time an ezcuso for delay 
is to bo admitted, is not truo, ezcept an unforeseen necessity preventa 
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At in hac quaestione de pactis interpretandis non jam quseri- 
mus quid melius sit, imo nec quid a quoque religio et pietas 
exposcat ; sed ad quid cogi possit, quod totum versatur in eo 
jure, quod externum diximus. 

XXVI. In dubio autem sensu magis est ut contra eum 
fiat interpretatio, n qui conditiones elocutus est, quod esse solet 
potentioris: (est ejus qui dat non qui petit conditiones pacis 

*dare, ait Annibal) sicut et contra venditorem fit interpre- £• veuribus. 
tatio : habet enim quod sibi imputet, qui non apertius locutus J*"*"* 
est: alter autem quod plures sensus recipiebat, id suo jure 
accipere potuit in partem sibi utiliorem ; unde alienum non est 
quod Aristoteles dixit : oid to yjpr\aiiAov ti}s (piXlas ovarjs, «*fc. Me. 
tf tov waOovros wcpeXeta fieTpov cctiv' ubi utilitatis causa 
amicitia est, ibi ejus qui accipit utilitas ejus quod debetur 
mensura est. 

XXVII. Quotidiani usus et illa disputatio est: quando 
pax rupta censeatur : quod Grseci vocant irapacnrovStifxa : non 
enim idem est novam bello causam prsebere ct pacem rumpere : 

is qui plus yalet ; ut vero petantur con- prius loqui qui opus habentpace, victori 

ditiones, loqui prior solet qui est infir- satU est iacere. (Fag. 467 c.) 

raior. Plutarchus Sulla : nrtav deofiivtov ' Dicerc, non darc, est apud Livium, 

icrri t6 irporipov* \eystv' toIs 61 vi- qui ita Hannibalem inducit loquentem, 

kuxtiv egapKeZ rd aiooirdv' eorum est Lib. xix. cap.30. J. B. 



tho fulfilmont. That somc canons favour such excuses is not sur- 
prizing, since it is their offico to movo Ghristians to such courscs as 
are suitahle to mutual charity. But in this question concerning the 
intcrpretation of conventions, we do not now roquire what is best, 
nor cven what religion and piety domand of each party ; but what he 
can be compelled to : and tho whole of this question belongs to what 
we call ezternal right. 

XXVI. In a doubtful sense, the intorpretation is rather to be 
made against the party which drew up the conditions, which is com- 
monly tho moro powerful party; (as Annibal says, He who gives, not 
he who asks, must prescribe conditions ofpeaee:) as in a sale, the inter- 
protation is against the seller; for he has himsclf to blame for not 
speaking more plainly: and the other party, if there are sevcral 
scnses to an exprcssion, may fairly receive it in the way most useful 
to himself. Aristotlo says, Whcre tkere is a /riendship for the saice qf 
utility, the utility of him who receives the advantage is the measure of 
what is due. 

XXVII. AJso the dispute constantly occurs, When a peace is to bo 
supposed to be broken : for which occaaion the Greeks have a special 
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& pccjzc:*. ^-z. ii ->=r*£.i*=. ^: «*;«« rieis e;as f in qnem 
Y&?axzzi. esr*. Iiz~i\zzT pox trib^s zioiis, ast ficendo eon- 
tra :i q->i cziii p i:: iiesL *e; cmli :d czzd in paee dictnm 
est apen*, *:»; oilit% : A qa>i ei p*:i* cs;2&q?e natura debet 

XXVIII. C-L;ra :i q^od o:^: pxi lnest ret, s* ris beEica 
iLferatur, n:=:iru=: uv: nila hoti subest ciusa : q^s si proha- 
bV.Mr a/iferrl po:es:, 5a:;ns est iiyssthiim sine perfdia. quam 
cam perfiia adsL:»&m credi. Llud ThucTdidis rix opns 
habet moneri : ,V. oirt rac, csro%<a^ ov£ 01 auirouewog, aW 
c/i 7rpoT€oct €-3tlqvt€*' ''paeem rumpunt non qui rim vi 
arctnt, **A qui priortt vim inftrunt. Hoc posito, a quibos, 
et quibus iilaU tLs armita pacem solrat, ridendua est. 

XX IX. Qj: £0.':: fu:raLt s: quid tale faciant, pacem 
rumpi : video esse qui &CL;L*nt. Xec nego iia conTeniri posse, 

* facem rumpuni nvn qui r-m ri ar- 
vad t $td qui yrv/rt* xiix inftruj\t~ m Yide 
An.x:i'iAT.\:u yizTt*''':: w im ir.:::o libri 
xzix. q*:i %in *i* JtomanU : opera ccm- 
tulta retro tearntti. n* Jirro viotarent 
advertorum qum/ptam primi, et judiea- 
rentur dl$f,i*ri ftdxtU r*i, uttima tru- 
derde npr.tttitate eongrttti tvnt. Arrae- 
nii in on:\'ju*: tA Clio.irotrn apud Pro- 



«rj.i-:a Ptrtieontm n. (c. 3.) Xvorct 
u^r "js«> -r»'r €~.c*rr* ci\ ^^ cv a»A- 
©;t m t i*c.rTQ v^Wrrci. *\X ol a» fTi- 
/JciAcicrrct cr c-roz^rt tci* WVat 
a <oIcr" rvmpmt patem mon qmi primi im 
armit twd, sed qui federis tempcre de- 
prfkenduiuhir intidiati afterit. Apad 
easdeni Yandalicormm n. Maari : \mv- 
01 yao Tat otok», o»x 5«Vi a^uov- 



namo; for it is not the same thing to gire a new occasion to war, and 
to break the peace. Therc is a great difference between thetwo,both 
as to the penaltv incurred by the transgressor, and aa to reliering 
frorn hts engagemcnts the other party. Peace is broken in three 
ways : eithcr by acting against rules which are inrolTed in erery peace; 
or against that which was distinctly said in this peace ; or against that 
which ought to be undorstood from the nature of each peace. 

XXVIII. A person acts against rules inrolred in erery peace, if 
ho uso warlike force ; that is, no new cause haring arisen. If such a 
causo can be alleged with probability, it is bottcr to presume that 
tho jtijiihtico was committcd without perfidy, than with it. (Thucy- 
didessays, They break the peace not vcho resutforce, but vcho uwe/brce). 

This being laid down, wo must see by whom, and to whom, force 
crnploycd breaks tho peaco. 

XXIX. If tlioBO who havo bcen allies in tho war do anything of 
iho sort, tho jieaco is held by somo writers to bo broken. Nor do I 
douy that it may bo agrcod that it shall bo 80 : not, properly, that one 
porson shall bo Hablo to pcnalty for another porson'8 act ; but under 
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non proprie ut ex alieno facto alius fiat poense obnoxius, sed 
ut pax non videatur plene inita, sed sub conditione, partim 
potestativa, partim casuali. Yerum hoc modo facta pax, ni 
manifeste appareat, credi non debet: est enim enorme, et 
communi pacem facientium voto non convenit : ergo qui vim 
intulerunt, aliis non adjuvantibus, pacis ruptae tenebuntur, et 
in eos bellandi jus erit, non in alios: contra quam Thebani p*u* ix. i. 
aliquando contra Lacedaemoniorum socios dixerunt. 

XXX. Si quid subditi per vim armatam faciunt, sino 
jussu publico, videndum erit an privatorum factum publice 
probatum dici possit : ad quod tria requiri, scientiam, puniendi 
potentiam, et neglectum, ex his qu» supra tractavimus facile l*. ;l «. 
potest intelligi. Scientiam evincunt facta manifesta, aut de- 
nuntiata. Potentia prosumitur nisi defectio appareat: neg- 
lectum ostendit elapsum temporis spatium, quale in quaque 
civitate ad crimina punienda sumi solet: Et talis neglectus 



f 2. et teqq. 



fievoi ix tov lp<t>avout tous T«\aj ica- 
Ttjyopovvrev d<pioravrai t d\X* 5<ro* 
VTTocnrov&ov? exeiv d£iovtrret Tifa?, 
elxa fiid%ovrau tcal t6v Qedv •woXepuSv 
<r0t<r« "woiovvrai, ov\ ol dv rd atperepa 
auTtSv KOfiiovfievot iq}' krepov? \tepoTev t 
fl.W '6aoi Tutv dWoTpiwv iiripaTevov* 
«rts eU Ktvivvov voXefiov KaQiaravTai' 



frangunt paeis federa, non qui injuriis 
afftcti, palamqve id dequetti ad aliot se 
transferunt, sed qtii, quos federatos ha- 
bere volunt, violant : Deumque sibi fa~ 
eiuni hostem, non si qui rebus suis secum 
sumtis ad alios transeant, sed si qui ali- 
ena invadentes eorum dominos in belli 
pericuta cogunt. (Cap. 11.) 



a condition of tho peace, partly potestative and partly casual. But 
a peace ought not to be assumed to be made in this way, cxcept U 
manifestly appcar; for such an interpretation is irregular and con- 
trary to tho common intention of those who make the peace. There« 
fore if any have used force, the others not helping them, against them 
there is a right of war, but not against the othcrs. This is contrary 
to what the Thebans said against the allies of the Lacedsemonians on 
a certain occasion. (Paus. ix. 1.) 

XXX. lf subjects do anything by armed force without publio 
command, it will have to be seen whother the privato act can bo said 
to be publicly approved. And to this, three things are requisite, 
knowledge, power of punishing, and neglect ; as may appear from what 
wo have already said. Knowledge is proved by the facts being mani- 
fest, or being denounced. Power is presumed, excopt somo rcason 
for its defect appears. Neglect is proved by tho lapse of such a time 
as, in each stato, is commonly taken for punishing offenses. And such 
neglect is equivalent to a positive decrec ; as Agrippa says in Josephus, 
that the Parthian king will think that peace is broken, if his subjects 

22 
[orot. III.] 
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dccreto idcm valet, nec aliter accipicndum, quod ait apud Jo- 
Bea. jud. ii. sephura Agrippa, regem Parthnm arbitratnrnm pacem rumpi, 
P ' si subditi sui contra llomanos armati procedant 

XXXI. Quseri saepe solet an et hoc locum habeat, si cujus 

subditi non per se arma moveant, sed aliis bellnm gerentibus 

Lib. vii.90. militent. Certe Cerites apud Livium se purgant, suos non 

oeiLriLa publico consilio militasse. Eademque Rhodiensium fuit de- 

fensio. £t verius est, ut id quoque permittendnm non sit, 

nisi probabilibus argumentis appareat actum aliud, nt nunc 

interdum fieri solet, exemplo veteri JStolorum, quibus pro jure 

erat, v ayeiv Xdcpvpov diro Xa(pvpov, ex omni prceda prasdam 

Poiyb.xTiL sumere : cujus moris hano vim esse ait q Polybius: k$v irepot 

Tives iroXefiwai irpos aWtjXovs, ovres AtTtokwv (piXoi Kal 

avfxfxa-^oi, fxtjdev tjttov ^elvai toTs AItwXoIs aveu koivov 

coy/xaTO? Kal irap* d/u(poT€pois iroXefiovai Ttjv ^eipav ayeiv 

rwv d/uKpoTepwv* etiamsi non ipsi sed alii bellum gerant 

amici ipsorum aut socii, ut eo non minus JEtolis liceat, 

1 citra publicum decretum utrique parti militare et utrinque 

Lib.xxxu.u. prcedas agere. Livius de iisdem: juventutem adversus suos 

socios publica tantum auctoritate demta militare sinunt, et 

P 'Ayetv \d(pvpov d-wd \atp6pov] <i Polybius] Vide eum et in Excerp- 

Plautus Truculento : de prceda prcedam tis. (nmn. 6. ) 
capio. (n. 7, 15, 1C.) r Citra publicum decretum] Idem de 



procoed in arms against the Bomans [without being restrained by 
him.] 

XXXI. It is offcen made a question, whether this holds, if the 
subjects of any sovereign do not take arms on their own account, but 
act in military service under others who are making war. Undoubt- 
edly the Cerites in Livy ezcuso therafielves, by saying that their 
citizens had joined the army by no public act : and the same defense 
was alleged by tho Rhodians. And the better opinion is, that such 
Bervice is not pormitted, except it appear by probable arguments that 
somo other line was agreed on; as wo sometimes see in our days; 
[that persons of another country serve in armies which are carrying on 
war ;] following tho example of the old Etolians, who took service and 
gathered booty on both sides in any war, as Polybius and Livy say. 
In former times, the Etruscans, though they would not send aid to the 
Voiontes, did not prevont any of their young men going as volunteers 
to the war. 

XXXIL I Again, the peace must bo supposed to be broken, if 
armed force bo used, not only against the general body of the state, 
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contrarice scepe acies in utraque parte jffitolica auanlia 
liabent. Olim Etrusci, negato Veientibus auxilio, si qui su® iiv. ▼. 17. 
juventutis voluntarii ad id bellum irent, non impediebant. 

XXXIL 1 Rursum pax rupta censeri debet, non modo 
si toti corpori civitatis, sed et si subditis vis armata inferatur, 
nimirum sine nova causa. Nam ut omnes subditi tuti sint, 
pax initur : est enim pax actus civitatis pro toto et pro parti- 
bus. Imo et si causa nova subsit, per pacem licebit se suaque 
defendere. Naturale enim hoc, ut ait Cassius, arma armis ^*» w. 1. 
repellere : ideo abdicatum inter pares non est ut facile creda- ***on». 
tur : ulcisci autem aut ablata recuperare per vim non licebit, 
nisi postquam judicium erit negatum. Hrec enim res moram 
fert : illa non fert. 

2 At s si quorum subditorum ita perpetuum sit maleficium 
ac juri naturse contrarium, ut quod faciunt id credendi sint 
omnino facere rectoribus suis improbantibus, et in eos judi- 
cium postulari non possit, quales sunt qui piraticam exercent ; 
ab his et res recuperare et ultionem exposcere licebit tanquam 
a deditis. At alios innocentes eo nomine armis impetere, id 
vero est contra pacem. 

Hnnnis Sabiris suo tempore nairat Aga- tuum sit malrfirium) Ita Augnstus judi- 
thias libro iv. (cap. 3.) cavit contra Svllaeum pro Herodc. Jo- 

* Si quorum tubditorum ita perpe- Bephus xvi. 10. § 8. Ed. Hudton. 



but against its subjocts ; that is, without new cause. For peace is con- 
cludod, that all the subjects may be in aafety : peaco is tho act of tho 
state for the whole and for the parts. And even if a ncw causo do 
arise, it will be lawfui, notwithstanding the pcace, for tho persons 
attacked to defend themselves and thoir property. For it is natural, 
as Cassius says, to ropel arms by arms: and therofore wc are not 
readily to bolieve that this right is abdicatod betwecn equals. But 
in 8uch caso, to cxorcise vindictive acts, or to recover by force what 
has beon takcn away, will not bo lawful, excopt aftor judgment has 
been denied. For satisfaction and rocovery admit of delay, but solf- 
defonsc docs not. 

2 But if thore be any portion of tho subjocts, whose malpractices 
are so porpotual, and so contrary to tho laws of nations, that what 
thoy do, they must by all means be supposed to do contrary to the 
approval of their rulers ; and if they cannot bo called beforo a propor 
tribunal, as for instancc, Pirates ; from thcm it is lawful to oxact satis- 
faction, and to recover property, as from persons surrendored to us. 
But to attack othcr innocent persons on that ground, is a breaking of 
tho peace. 

22—2 
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XXXIII. 1 ^Sjcus qaoque tis annorom iHata paeem 
Lhs k rnmph : sed Lis deainm qui in paee comprehensi sunt, nt os- 
1 tendimos cam Saguntinam eontroTersiam exmmin&Timiis. Ur- 

gent boc Corkthii in oratione, quse est apad Xenophontem 

c«p 5 1 37- historia? Gnecse sexto : tcutiw v/uw xarrcT qptclf •Jpaarinccr, 

0<njte* t*w rofrt* omnibus juracimus. Qaod si ipsi soca non 

pepigerint, sed alii pro ipsis, idem tamen staiuendam erit, 

pe*tqaam satis constat, eos socios pacem ratam hahniqwe : nam 

qoamdia adhac incertam est an ratam habere Telint, hostium 

loco sunt. 

gp r*i. 2 Alioram sociorum, nt et cognatoram et ^«inm, qai 

€tms ssL dcc sabditi sunt, nec in pace nominati, separata caosa est, 

nec ad pacem raptam tU in eos trahi potest: neque tamen 

sequitur, ut et sopra diximos, bellum eo nomine snsdpi non 

posse, sed id bellum erit ex noTa cansa. 

XXXIV. Rumpitur et pax, nt diximus, faciendo oontra 
id quod in pace dictum est : sub faciendo autem comprehetv» 
ditur et non facere quod et cum oportet. 

XXXV. Xeque admittam hic discrimen capitum pacis 
quao majoris, quxque minoris momenti sint. Satis enim magna 

t Sociis quoque vis armorum illata Brabamtiest in anno cIoIoltl. 

pacrm rumpii] Tbnanos Lib. lxv. anno ■ Ut capitibms minoris momemti ad- 

clo 13 lxxtiii. Eit et, quod hnc per. jieiatmr, ut si quid adxxrsus ea faetmm 

tineat, apud Haneum, tomo n. Historiat erit, paeem mr rumpat] Yide egregi nm 



XXXIII. 1 AIso armed force, exerted against allief, brcaks the 
peace : but against those allies only who are comprehended in the 
peace, as we shewed in ezamining the Saguntine controrersy. So the 
Corinthians urge, Wt all have iworn to you all. But if the allies them- 
selves haro not made the treaty, but others for them, the same rule 
rnust bo laid down, as soon as it appears that those allies hold the 
pcace to bo good. For so long as this is uncertain, they are to be 
considered as encmies. 

2 With regard to other allies, and other parties, in any way re~ 
latcd to the priucipals, but who are neither subjects, nor nominated in 
tho pcace, tho case is different ; nor can force used towards them be 
rogarded as an infraction of the peace. But still, it does not follow, 
os we hare also said before, that war may not be undertaken on that 
ground ; but that will be a war from a new cause. 

XXXIV. Tho peaco is broken, as we have said, by doing against 
tliat which is set down in tho peaco : but under doing we include, not 
doing what wo ought, and when wo ought 

XXXV. Nor can I admit the distinction of articles of peace, of 
groator, and of lcss importanco. For ererything which is put in tho 
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ut serveniur videri debent quse pace comprehensa. sunt. Boni* 
tas tamen, maxime Christiana, leviores culpas, accedente pr«e* 
sertim poenitentia, facilius condonabit, ut illud locum habeat, sen. Ag*m. 

Quem poenitet peccasse, psene est innocens. 

Sed quo magis paci caveatur, consultum erit u ut capitibus mi« 
noris momenti adjiciatur, ut si quid adversus ea factum erit, nd.svpra 
pacem non rumpat : aut ut arbitri prius adeantur quam arma 
inferre liceat, quod erat in federe Peloponnesiaco, memorante 
Thucydide. lu>. t. 79. 

XXXVI. Et plane sentio id actum videri, x si qua spe~ 
cialis pcena adjecta sit : non quod nesciam posse ita contrahi, 
ut electio sit ejus, cui facta est injuria, pcenam malit, an a 
transactione recedere, sed quod negotii natura hoc, quod dixi, 
potius requirat. Illud quidem constat, et jam supra dictum a L ib wi 19. 
nobis est, et historise auctoritate probatum, pacem non rum- * u 
pere qui pactis simpliciter factis postcrior non stat: neque 

enim tenebatur nisi sub conditione. 

XXXVII. Quod si necessitas aliqua in causa sit, quo 
minus pars una impleat id quod promissum est, puta si res 
perierit, aut ablata sit, aut factum redditum sit aliquo eventu 
impossibile, pax quidem rupta non censebitur : nam, ut dixi- 

exemplom in pace Justiniani, Justinia- * Si qua specialis pocna attfecta sit] 
num inter et Chosroe*n. Menander Ut in Gotthorum pactis cum Francia. 
Protector eam habet. (Pag. 118. Ed. Vide Procopium Ootth. 1. (Cap. 12.) 
Haschel) ___ 

treaty is of importance enough to be kopt. But yet goodncss, and 
especially Christian goodness, will the more readily pardon the lighter 
faults, especially if there bo pcnitence for them. But in order the 
better to provide for the permanence of the peace, it may be added to 
the less important articles, that if anything is done against thera, the 
pcace is not broken : bo that arbitration is to be had recourse to, rathcr 
than arms ; which was the caso in the Peloponnesian league, as Thu- 
cydides relates. 

XXXVL And I conceive that this musfc be understood to be 
settled, if any special penalty be added : not that I am ignorant, that a 
contract may be made, on this condition, that it shall be at the elec- 
tion of him who receives injury, whethcr he will have the penalty, or 
will recede frora tho transaction ; but that the nature of the business 
rather requires what I have stated. It is apparcnt, howerer, and has 
alrcady been said by us, that he does not break the peace, who does 
not stand by covenants mado simply [that is, without a penalty,] when 
the othor party has set him the example. For he was only bound 
conditionally. 

XXXVII. But if any necessity be the cause why one party has not 
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mus, non solet illa pendere a conditione casualL Sed alter 
optabit, an expectare malit, si qna spes sit impleri promissum 
serius posse, an aestimationem accipere, an mutuis praestationi- 
bus isti capiti respondentibus aut aequum valentibus liberarL 
ru. g*pr* XXXVIII. Certe, etiam post lsesam fidem, integrom esi 

w. H ia;i4. innocenti pacem servare, sicut Scipio fecit post mnlta Car- 
thaginiensium perfida facta, quia contra obligationem faciendo 
nemo se obligationi eximit: et, n additum est, ut tali facto 
pax rupta habeatur, adjectum id censeri debet in commodum 
innocentis duntaxat, si eo uti velit 

XXXIX. Fostremo diximus, pacem solvi faciendo id, quod 
specialis pacis natura repudiat 

XL. 1 Sic quse contra amicifiam sunt, rumpunt pacem, 
quae sub amicitiae lege contracta est : quod enim inter ceteros 
solius amicitise officium exigeret, hic etiam pacti jure praestan- 
dum est. £t huc, non vero ad quamvis omnino pacem (est 
£ *Mfff£*. enim et fedus, non amicitiaa causa, nt nos Pomponius dooet) 
refero multa, quae de injuriis non armatis et contumelia a 

J Subdiios singulos, qui er aUera <p*vyov<rur dciQvyia riiw iavrwv, n ra. 

ditione in aUeram migrare vohtnt, tusci- vnrrunt AOifW^e ueroiKi^o/Upoit hrl 

pere, non esi contra amicitiam] Solon : Tex*?. . eivium albo asscribi non siuit, 

y§vio6ai xoXiTcuv ov iiiwn -rXifr roit nisi eos qui e sua patria in exiiimm per- 



fulfilled what was promised; for instance, if the thing demanded have 
perished, or beon taken away, or the act hare become impossible by 
any ovent ; the peace indced shall not be broken ; for, as we have said, it 
does not commonly depend on a casual condition. But the other party 
mnst have the option, whether he will rather wait, if there be any hope 
that the promise can be fulfilled at a later period; or receive the 
estimated valne of his loss; or be liberated by mutual concesaions 
corresponding to that articlo, or of the like value. 

XXXVIII. TJndoubtedly even after faith has been violated, it is 
open to the blameless party to observe the peace ; as Scipio did, after 
many perfidious acts of the Carthaginians ; because no one, by acting 
against his obligation, ezempts himself from his obligation : and if it 
be added in the troaty, that in such a case the peace is to be nnder- 
stood to be broken, this is to be supposed added only for the benefit 
of the innocent party, if he choose to use the liberty given. 

XXXIX. Lastly, wo have said that thepeace is broken, by doing 
that which tho special nature of the peace repudiates. 

XL. 1 Thus, acts which are against friendship, break a peace 
which was contracted under the law of friendship : for what, between 
others, the office of friendship only would require, ifl here also to be 
porformed by the covonanted right. And to this case, but not to 
erery peace whatever, (for ihere are leagues not ibr the sake of 
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legum peritis dissertari solent, et prsecipue illud Tullii : post pr go«*. 
reditum in gratiam si quid est commissum, id non neglec- Apo\. a&V* 
tum sed violatum putatur, nec imprudentice sed perfidice 
assignatur. Sed hic quoque detrahenda quantum fieri potest 
facto invidia. 

2 Itaque personae quamvis eonjuncte aut subditae facta 
injuria, ipsi quicum pax inita est facta non censebitur, nisi 
aperte ad ipsius sugillationem facta sit, quam naturalem aequi- 
tatem in servis atrociter lrasis sequuntur leges Romanaj: etLUemu. 
adulterium aut stuprum libidini potius quam inimicitise impu- £*f i J> Mr - 



tabitur: et inyasio rei alienae nov» potius cupiditatis reum^^^" 



Inttit. fterv. 
Cons. 

faciet, quam fidei laesra. *• * 

3 Atroces sane minae, nulla nova causa praacedente, cum 
amicitia pugnant: et huc referam arces in finibus structas, 
non tuendi sed nocendi causa, et insolitam copiarum conscrip- 
tionem, si justis satis indiciis appareat, in non alium haec, 
quam in eum quicum pax facta est, comparari. 

XLI. 1 y Subditos singulos, qui ex altera ditione in 

petuum gecti essent, aut cum amni fa- num in Exeerptis Legationum num. 25. 

milia art\ficii alicujus exereendi causa jcoivw ye irdvTwu d^Gpunrwi/ vopu), ica- 

Athenas migrassent. [Plutarch. Vit. 6d xal vfieU tmv ei-epuyv (pevyovras 

Sol. pag. 91 £.] Perseus apud Appia- xnroiexf^e- feci hoc communi hominum 



friendship, as Pomponius teaches us,) I refer many discussions which 
occur in lawyen, about injuries not hy arms, and insults, and the 
like ; and especially that of Gicero : After the retum into goodwill, if 
any wrong is committed, that mtut be considered, not as a neglect but as a 
violation, and assigned not to oversight but to perfidy. But hero also 
we must direst the fact of an odious character as much as possible. 

2 And henco an injury done to a porson connected with or subject 
to another, shall not be supposed to be done to him with whom the 
peace was made, ezcept it be openly done to insult him. And this 
rulo of natural equity is followed by the Roman laws, in weighty 
injuries done to another person's servants : so that adultery or viola- 
tion shall be imputed rather to lust than to enmity : and the seizure of 
another person's goods ratber constitutes an act of new cupidity, than 
of broken faith. 

3 Atrocious threats, without any new cause preceding, aro at vari- 
ance with friendship : and to this head I refer fortresses built on the 
border of a territory, for the sake, not of defenso but of offense ; and 
unusual raising of troops, if it appear, by sufncient indications, that 
these are intended against the person with whom peace was mado. 

XLI. 1 It is not against friendship to receive individual subjccts, 
who wish to migrate from the authority of one party to that of the 
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alteram migrare volunt, suscipere non est contra amicitiam. 

Neque enim naturalis tantum, sed et favorabilis est ista liber* 
Lib.u. 5. i*4. tas, ut alibi diximus. Eodem loco pono perfugium exulibus 
iMd 1 23. datum. Nam in exules, ut ex Euripide diximns alibi, nullum 
Lib.xiiL4i. jus civitati. Perseus apud Livium recte, quid attinet euu 

quam exilium patere, si nusquam exuli futurus est locus ? 
jmmo orat Aristides Leuctrica secunda : defaaOat rov? eKweaomras, vocat 

Leuctr. i. p. . , , * ... , 

iwc. Tom. KOlvov cnraaiv avvpwwois' commune jus homtnum exules 
recipere. 

2 Plane *oppida aut magnos coetus, qui civitatis partem 
integrantem faciant, recipere non licet, ut alibi diximus : ne- 
que magis eos qui ex sacramento, aut aliter, ministerium aut 
servitutem debent. De his autem, qui belli sorte servi sunt, 
idem introductum gentium jure apud quosdam populos supra 
memoravimus. Sed et de his, qui exules non acti pcenam 
justam effugiunt, dedendis egimus alibi. 

XLIL Sortis ale» subjici belli exitus licite non semper 
potest, sed tum demum, quoties de re agitur in quam plenum 



Lib. fii. 7. 

Ltb. 1». 21. 
1 3. tt seq. 



jure, quomodo et vos alibi ejectos susci- 
pUis. (Pag. 3C7. Ed. Fulv. Ursin.) 
Commune hoc jus pactis firmari aut ad- 
stringi solet. Vide pacem Antioch) 
apud Polybium Exc. Leg. n. 35. et apud 
Livium. (Lib. xxxvm. c. 38.) pacem 
inter Romanos et Persas apud Menan- 
drum Protectorem. (Pag. 117, 118. 
Ed. Haschel.) Simlerum de Helvetio- 



rum inter se pactis. Aradii, regibus 
Syrie inter se certantibus, obtinuere, ut 
fugientes suscipere possent, sed non emit- 
tere. Testatur id Strabo xti. (Pag. 764* 
Ed. Casaub. Paris.) 

1 Oppida aut magnos ccetus, qui civi- 
tatis partem integrantem faciant, reci- 
pere non licet, ut alibi diximus} Libro 
ii. cap. y. § 24. Yide et Bizaram 



othor. For such liberty is not only natural, but adrantageous also, as 
wo havo olsowhero said (B. n. Ch. v. $ 24. No. 3). Under the same 
head, I place refuge granted to exiles. For, as we have before said, 
the state has no right ovcr exiles. So Perseus in Livy; and Aris- 
tides says, It is the common right of men to receive exiles. 

2 Towns, or large bodies of raen, which make an integral part of 
a Btate, it is not lawful to reccire, as we have elsewhere said : nor those 
who, under an oath or otherwise, owe ministerial offices or obedience. 
With regard to thoso who aro slaves by tho fortune of war, tho same 
rule has becn introduced by the Law of Nations, among some peoples, 
as we havo said. Concerning the extradition of those who, not being 
exiled, fly from just punishment, wo havo spoken elsewhere. 

XLII. The practice of submitting the cvent of the war to the 
rosult of Lot, cannot always be lawfully adopted ; but then only, when. 
tho mattcr in quostion is one over which we have plcnary dominion. 
For the state is bound to defend the life, cbastity, and like possession* 
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habcmus dominium. Nam ad subditorum vitam, pudicitiam, 
et similia tuenda, civitas, et ad bonum civitatis tucndum rex 
arctius obligatur, quam ut omittere possit eas rationes, quse ad 
sui et aliorum tutelam maxime sunt naturales. Attamen si 
vera aestimatione qui injusto bello impetitur tanto sit inferior, 
ut resistendi nulla spes sit, vidctur sortem offerre posse, ut 
certum periculum incerto evadat : hoc enim est de malis mi- 
nimum. 

XLIII. 1 Sequitur valde agitata qusestio de prseliis, 
quse definito numero condicuntur belli iiniendi causa, puta in- 
ter singulos utrimque, ut ^Eneam et Turnum, Menelaum et 
Paridem: inter binos utrimque 2 , ut inter ^Etolos et Eleos : Pausan. ? . 
inter ternos utrimque, ut inter Horatios Bomanos et Curiatios * l** 4 »*. 
Albanos : inter tricenos utrimque, ut inter Lacedaemonios et 
Argivos. 

2 Si jus gentium externum tantum spectamus, non est 
dubitandum, quin per id ipsum talia certamina sint licita: 
hostium cnim csedem id jus indiscrete permittit. Quod si vcra 



libro xii. 

9 De singulis tantum loquitur Pau- 
saniab, quem in ora libri Auctor noster 
testem indicat (neque enim alio referri 
potest illiustestimoniumj nimirum Deg- 
menus Eleus, ab una parte ; Pyrachma 
^Etolus, ab altera, electi sunt, qui sin- 
gulari certamine de re inter utrumque 



Populum controversa decernerent. Ne- 
que in memoriam reTOcarit Auctor, se 
idem exemplum, tamquam e Strabone, 
alibiadtulis*e, Lib. n. cap. 23. § 10. num. 
1. Epeus enim, et Eleus, ibi unum 
idemque sunt. Ceterum locus Pausa- 
nise, de quo jam ogitur, exstat cap. 4. 
dicti Lib. t. J. B» 



of its Bubjccts, and the sovereign, to dcfend the good of the Btate, by 
ties too close, to allow him to pass by those reaBons which are most 
natural, for the defensc of himself and others. But if, in a rcasonable 
estimation, he who is attackcd in an unjust war is so far inferior that 
thero be no hope of rcsisting, it seoms that tho chanco of Lot may bo 
offored, that he may avoid a ccrtain danger by an uncertain ono : for 
this 18 tho less of tho ovils. 

XLIII. 1 Thcn follows a much agitated question, conccrning Com- 
bats agrecd upon to take place between a definite number, for the sako 
of cnding tho war ; for example, between ono on each side, as Eneas and 
Turnus, Mcneiaus and Paris ; bctwecn two on each side, as between tho 
Etolians and the Eleans ; [a mistake, J. B.] betwoen three on cach sidc, 
as the Iloratii for Rome, and the Curiatii for Alba ; bctwoen threo 
hundred on each side, as between the Lacedoemonians and Argivcs. 

2 If we only look at tho external Law of Nations, it is not to bo 
doubted that by it, of itself, such combats are lawful ; for that law 
pcrmits tho killing of all the enemy without distinction. And if tho 
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Imperatorem cum Cosroe filio Persarum regis pugnasse sin~ 
gulari certamine legimus. 

XLIY. Geterum qui sic in prselii exitum conjiciunt con- 
troversiam, sibi quidem jus, si quod habent, adimere possunt, 
non et alteri, qui non habet, dare, in illis quidem regnis qu» 
in patrimonio non sunt. Itaque, ut valeat pactio, et populi 
et si qui jam nati jus ad successionem habent consensum ne-» 
cesse est accedere: in feudis non liberis, etiam domini sive 
senioris. 

XLY. 1 Sfflpe in talibus praeliis quaBri solet, d uter pro 
victore sit habendus. Yicti non possunt videri nisi qui aut 
omnes occubuerunt, aut in fugam dati sunt Sic e in fines se 
Ln>.iii.8,a. aut oppida recipere apud Livium victi signa. 

2 Apud tres nobiles historicos, Herodotum, Thucydidem, 
Polybium, tres proponuntur de victoria controversi©, quarum 
prima ad condictum certamen pertinet. Sed, si quis recte 
advertat, inveniet omnibus illis proliis sine vera victoria dis- 

d Uter pro victore sit habendus] En- ciardinuro, Lib. n. 
nius [Apnd Serrium, in fragm.] : f Cadavera adsepulturam concedere] 

Qui ridt non cst victor nlri victus fatetur. Plutarchus AgesUao : cev o' eirefi\f/a* 

Vide Scaligerum ad illud Festi, herbam ol •KoXefiiot veKpSav dvaipetriv alTovvre*, 

do. ianreiawro, tcal tijv vUijv oiItcav iKfSe» 

9 ln Jinet $e aut oppida recipert pauaadfievov, el? Ae\<f>oiK aVeico/uto^i/* 

apud Livium victi signa] EtapudGuic- postquam autem hostes misere ut mor- 



power or dignity, and not that of the pcoples. So we read that 
Heraclius the emperor fought Cosroes, the son of theking of thePer- 
sians, in a single combat. 

XLIV. But they who thus set the issue of the dispute on the 
result of a combat» may indeed forfeit their own right, if they have any, 
but they cannot so give to another what they themselves have not, 
in those kingdoms which aro not patrimonial. Therefore that such a 
corenant may be valid, it is necessary that there should be obtained 
also the consent, both of the people, and of those who are in exist- 
ence, who have a right to the succession : and, in fiefs which are not 
free, the consent also of the lord or seigneur of the fief. 

XLV. 1 In such combats, it is often a questton which party is to be 
esteemod the conqueror. A party can he reckoned vanquished, only 
when either all its combatants have fallon, or ha?e been put to flight. 
In Livy it is a mark of being conquered, when the party are driven 
into their own boundaries or towns. 

2 In the three great historians, Herodotus, Thucydides, and Poly- 
bius, there are three controveraies concerning victory; of which the 
first refers to a set combat. But if any one ezamines well, he will find 
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ccssum. Nam Argivi non fugati ab Othryade, sed nocte Herod. l er 
superveniente abierant, victores se rati et id suis renuntiaturi. 
Neque Corinthios fugaverant Corcyrai, sed Corinthii, cum mucyd. l 
feliciter pugnassent, Atheniensium classem validam conspicati, 
nullo cum Atheniensibus virium periculo facto, cessim ierant. 
Philippus vero Macedo Attali quidem navem a suis desertam 
ceperat, at classem nihil minus quam fugaverat. Itaque, ut 
Polybius notat, magis pro victore se gerebat, quam victorem lh». **i. 1. 
8e sentiebat. 

3 Illa vero, spolia legere, f cadavera ad sepulturam con- 
cedere, pralio iterum lacessere, quae et dictis locis et apud 
Livium aliquoties reperias ut signa poni victori», per se niliil u»»- «**• **• 
probant, nisi quatenus cum aliis indiciis valent ad docendam 
hostium fugam. Et certe, qui loco cessit, in dubio magis est 
ut fugisse credatur. At, ubi victori» firma argumenta non 
sunt, res manet eo loco quo ante praelium fuit: et aut ad 
bellum, aut ad novas pactiones veniendum est. 

tuos tollere liceret, concessit, eoque modo ovk evQeofiov rjv quanquam more et frt- 

victoriat testimonium adeptus Delphos stituto recepto qui mortuos deportandos 

abiit. (Pag. 006 b.) Idem Nicia : kclI concessu acceperant, censebantur a se 

toi Kard vopov Tivd kuX ovviiOciav ol abdicasse victoriam, et qui id impetras- 

vtKpwv vtt6 (rwoviwv Xafioirre? dvaipc- sent, eis jus ncn erat troptuea Jigendi, 

viv, diro\eyeadat t%\v vikiiv, xal Tp6- (P*g. 527 A. B.) 
iraiov lcrrdvai tows to6twv Tv\6vra% 



that in all the three, the partios separated without a rcal rictory. The 
ArgiveB, in Herodotus, wore not put to fltght hy OthryadeB, hut went 
away on night coming on, thinking themseWes victorious, and carried 
that newg to their friends. Nor did the Corcyreans in Thucydides 
put to flight the Corinthians ; hut the Corinthians, when they had car- 
riod on the combat successfully, seeing the fleet of tho Athenians 
approach in force, rotreated without trying their strongth with it. In 
PolybiuB, Philip of Macedon took indeed the ship of Attalus when it 
had heen desorted by its crow, but was very far from having put to 
flight his fleet ; and therefore, as Polybius says, he rather bore himself 
as victor, than thought himself victorious. 

3 Those procoodings, of collecting the spoils, granting tho bodics 
of the dead for sepulture, provoking the adversary to renow tho battle, 
which, in the places just quoted, and in Livy, you sometimes find put 
forwards as signs of victory, of themselves provo nothing ; except bo far 
as they go along with other indications to provo tho flight of the 
enemy. Certainly ho who has left tho field may, in a caso of doubt, be 
supposed to have run away. But when there is no clear proof of 
victory, the matter remains in the condition in which it was before 
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l. toeiet n XLVI. 1 Arbitriorum Proculus nos docet duo esse ge- 

D.prosocic ,. . ... ° 

nera : unum ejusmodi, ut sive roquum, sive lniquum, parere 
debeamus, quod obserratur, ait, cum ex compromisso ad ais 
bitrum itum est : alterum ejusmodi, ut ad boni viri arbitrium 
l. *\ia*rtut. redigi debeat, cujus generis exemplum habemus in Celsi re- 
sponso : si libertus 9 inquit, ita juraverit dare se quot operas 
patronus arbitratus sit, non aliter ratum fore arbitrium 
patroni quam si cequum arbitratus sit. Sed haec jurisju- 
randi interpretatio, ut Romanis legibus induci potuit, ita ver- 
borum simplicitati per se spectato non convenit IUud tamen 
verum manet, utrovis modo arbitrum sumi posse, aut ut con- 
ciliatorem tantum, quales Athenienses inter Rhodios et 4 De- 
metrium fuisse legimus, aut ut cujus dicto parendum omnino 
sit 5 . Et hoc est genus de quo nos hic agimus, et de quo 
nonnulla supra diximus cum de cavendi belli rationibus loque- 
remur. 

2 Quanquam vero etiam de talibus arbitris, in quos com- 
promissum est, lex civilis statuere possit, et alicubi statuerit, 



Llb.lL 23. 
18. 



4 Habet hoc e Plutabciio, Vit.De- 
metr. pag. 890 a. Nihil enira de hoo 
officio Atheniensium memorat Diodorus 
Siculus, Lib. xx. cap. 100. quura tamen 
fuse narret frustraneam Rhodi obsidio- 
nem, qu» ad pacem inenndam Derae- 
trium compulit. J. B, 

5 Confer heic Pufendorfium nos- 
trnm, De Jure Nat. et Gent. Lib. t. 



cap. xiii. § 4. et teqq. J. B. 

E Jd tamen inter reget et poptdos 
locum habere non potest] Mariana libro 
xxix. 15. Bembus libro iy. (fol. (52.) 
Paces per arbitrum f ctas habes ali- 
quam multas in Polonica historia Cro- 
meri libris x. xyi. xviii. xxi. xxit. 
xxyii. xxyiii. Habes et in Danica 
Pontani libro n. confer qu» nos aupra 



the battle ; and recourse must bo had either to war, or to new agree* 
ments. 

XLVI. 1 Of Arbitrations there are two kinds, as Procnlus teaches 
118 : one, in which, whether the decision is just or unjust, we muBt sub- 
mit to it ; which is the rule, he says, when we come to arbitration by 
a compromi8e; another, in which the matter is reduced to the decision 
of a fair man. Of this we have an example in the response of Celsus. 
If a freedman, he says, has swom to give as many dayj work a$ hia 
master shall judge right, the master*8 decision is not valid except he judge 
fairly. But this mode of interpreting an oath, though it may be in- 
troducod by the Roman laws, is not in agreement with tho simple 
meaning of the words. Still it is true that an arbitrator may be takeu 
in two different ways, either as a mediator only, as wo read that tho 
Athenians were between the Rhodians and Demetrius ; or as one whose 
decision is to be absolutely obeyed. And this latter is the kind of 
which we here spoak, and of which we have already said somewhat, 
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ut ab iis provocare et de injuria queri liceat ; *id tamen inter 
reges ac populos locum habere non potest. Nulla enim hic 
est potestas superior, qu» promissi vinculum aut impediat, 
aut solvat. Standum ergo omnino, sive aBquum, sive ini- 
quum pronuntiaverint, ita ut Plinii illud huc recte aptes : vwg nou 
summum quisque causce suw judicem facit, quemcunque 
eliffit. Aliud enim est de arbitri officio, aliud de compro- 
mittentium obligatione qusDrere. 

XLVII. 1 In arbitri officio spectandum, an electus sit 
in vicem judicis, an cum laxiore quadam potestate, quam 6 ar- 
bitri quasi propriam vult Seneca, cum dicit : melior videtur Lib. m. d§ 
conditio causce bonce, si ad judicem, quam si ad arbitrum ^*"^' & 7 " 
mittitur : quia illum fonnula includit, et certos, quos non 
excedat, terminos ponit ; hujus libera et nullis adstricta 
vinculis religio et detrahere aliquid potest et adjicere, et 
sententiam suam, non prout lex aut justitia suadet, sed 
prout humanitas et misericordia impulit, regere. Aristo- Rhet. l ia. 
teles quoque eirieiKovs, id est, a&qui et commodi hominis esse 
ait, €19 Slairav fiaXXov fj eU StKtjv (iovXeoOai \evai, malle 



libro ii. c. xziii. § 8. 

8 In loco Senecjs non agitnr de 
Arbitris ex compromisto : sed illi Arbi- 
tri veri sunt Jadices, nimiram Pedanei, 
seu aPraetore dati; Arbitri autera di- 
cuntur, quod dentur in Judiciit bonm 
fidciy ubi lazior erat eorum potestas, 
adeo ut ex cequo et bono decernere eis 



liceret ; quum Judices stricte sic dicti, 
qui in Judiciis strictijuris addiceb&ntur, 
intra verba et legum subtilitatem ma- 
nere deberent. Vide Ciceb. Orat. pro 
Jlosc. Comced. c. 4. Instit. de Actionib. 
§ 1 et 30. inprimis Eruditissimi Nood- 
tii eximium Opus de Jurisd. et Imp, 
Lib. i. cap. 13. J. B. 



when we spoke of tho means of obviating war. 

2 For although, with rcgard to arbiters who are rcfcrred to by 
corapromiso, the Civil Law may dircct, and does in some places direct, 
that it shall be lawful to appeal from thcm, and to complain of their 
wrong ; thie cannot have place between kings and peoples. For in 
their case, there is no superior power, which can oithor bar or break 
the tie of tho promise. And therefore thoy must stand by tho deci- 
sion, whether it be juet or unjust ; so that, as Pliny says, When you 
choose a person your umpire, you make him your mpreme judge. For 
the discussion of tho office of an arbiter is one thing, and that of the 
duty of persons who make a compromise is another. 

XLVII. 1 In considoring tho office of an arbitcr, wo must consider 
whether he be electod into the place of a judge, or with some laxcr 
power, which Seneca speaks of as the proper power of an arbiter : 
TJie judge is limited by rules of law : the umpire is left quite free, and 
can sofUn law and justice by kindness and mercy. So Axistotle says, 

f 
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ire ad arbitrum quam in jus, rationem adjiciens, o yap $tat* 

TqTtfc TO €TTl€lK€S opq* 6 0*6 SlKaCTTffi TOV VOfJLOV' KOl TOVTOU 
€V€Ka SiaiTflTfJS €Vf>€0r) 07TW9 TO €1Tl€UC€$ fOT^VIf" fUMl OrbiteT 

id quod cequum est respicit, judex legem : imo arbiier eju& 
rei causa repertus est, ut valeret cequitas. 

2 Quo in loco aequitas non proprie significat, ut alibi, 
partem illam justiti», qu» legis sonum generalem ex mente 
anctoris adductius interpretatnr, (nam h©c et judici commissa 
est) sed omne id, quod rectiua fit quam non fit, etiam extra 
justitiaD proprie dictae regulas. Sed tales arbitri sicnt inter 
privatos et ejusdem imperii cives freqnentes sunt, et speciali- 
ter Christianis commendantnr ab Apostolo Panlo i. Cor. vi. 
ita in dubio non debet tanta potestas concessa intelligi: in 
dubiis enim, quod minimum est, sequimnr : pra>cipue vero id 
locum habet inter summam potestatem obtinentes, qni cum 
judicem communem non habeant» arbitrum censendi sunt acU 
strinxisse iis regulis, quibus judicis officium adstringi solet, 

XLVIII. Illud tamen observandum est, arbitros lectos 
a populis aut summis potestatibus h de principali negotio pro- 
nuntiare debere, non de possessione : nam possessoria judicia 
juris civilis sunt: jure gentium possidendi jus dominium sequi- 
tur. Ideo, dum causa cognoscitur, nihil est innovandum, tum 
ne pr&judicium fiat, tum quia difficilis est recuperatio. Livius 

h De principali negotio pronuntiare Vide Serranum Henrico IV. [aat potins 
debere, rton de possessione] Id dux Sa- eum, qui Serrani Historiain ulterins de~ 
baudiae dicebat in controreraia Saluciae. duxit.J 



That afair man will rather go to an arbiter than to a judge, beeauu the 
arbiter looks to equity, thejudge to law. 

2 In this placo, equity does not mean, as elsewhere, that part of 
Justice which interprets the law by its general tendency and real 
purpose, (for this part also is committed to the judge ;) but it means 
everything which is better done than not done, even extraneous to 
the rules of justice, properly so called. Such arbiters are freqnent, 
!n cases bctween priyate persons and citizens of the same empire ; and 
are especially commended to Christians by St Paul, 1 Cor. vi. ; but 
in a doubtful case, we are not to suppose that so much power is 
assigned to them. For in doubtful cases, we assume as little as may 
be. And this especially holds, between parties who hare supreme 
authority ; for these, since they have no common judgo, are to be 
tupposed to have bound the arbiter by tho rules by which the office 
of a judge is commonly bound. 

XLVIII. This howover is to be remarked, that arbiters chosen 
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in historia disceptatorum inter populum Carthaginiensem et lu>. x i. 17. 
Masinissam, legati, inquit, jus possessionis non mutarunt. 

XLIX. 1 Alterius generis est arbitri sumtio, cum quis 
ipsi hosti de se arbitrium permittit, quaa est deditio pura, sub- 
ditum faciens eum, qui se dedit, ei vero, cui fit deditio, sum~ 
mam deferens potestatem : eiriTpeireiv ra tcad avrov dicunt 
GrsBci. Sic -/Etolos in senatu rogatos legimus, permitterentne li*. xixyu. 
de se arbitrium populo Romano. Consilium P. Cornelii Len- 
tuli apud Appianum, circa finem belli Punici secundi, de re bm pun. 
Carthaginiensium hoc erat: permittant, inquit, Carthagini- 
enses se arbitrio nostro, ut victi solent, et multi antehac fe- 
cerunt : videbimus deinde nos, et, si quid fuerimus largiti, 
habebunt nobis gratiam : neque enimfedus dicere poterunt : 
permultum autem interest. Quamdiu federa cum illis ini- 
mus, ut ea rumpant, semper aliquid causabuntur tanquam 
lcBsi adversus aliquam federis partem. Nam quia multa 
sunt dubice interpretationis, patet semper perplexandi ma- 
teria. At, ubi ut deditis abstulerimus arma, corpara ipsa 
acceperimus in potestatem, tum demum intelligent nihil se 
habere proprium, demittent animos, et quodcumque a nobis 
acceperint, id tanquam de alieno datum libentibus animis 
accipient 

2 Scd hic quoque distinguendum est, quid victus pati 



by peoplcs or sovcrcigns ought to decide conccrning tho principal 
point, [right of owncrship, for instance,] not ahout possessions: for 
judgmcnts concerning posscssions helong to the Civil Law. By the 
Law of Nations, thc right of possession follows tho right of ownership. 
Thcrefore whilo tho case is undergoing investigation, no innoration 
is to be made [in the posscssion], both to avoid prejudice, and bocause 
recovery of things so taken is difficult. So Livy says, bctween the 
Carthaginians and Masinissa, tht cornmissioners did not change the 
right of possession. 

XLIX. 1 Tho roferenco to an arbiter is of another kind, when a 
porson gives himsclf up to the enemy as his arbiter. This is a pure 
surrender, making him who so gives himself up a subject, and giving 
gupreme power to him to whom the surrender is made. So the Eto- 
lians were asked, in tho senate, whether thoy gave thcmselves to the 
Roman people as arbiters concerning them. And P. Cornelius Len- 
tulus, about the end of tho second Carthaginian war, demandcd that 
tho Carthaginians should give thcmselves up entirely to tho Romans, 
not as by treaty, but as by puro surrender. 

2 But hore also we must make a distinction, as to what the van- 

r i 23 
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debeat, et quid victor jure, quid etiam salvo omni officio facere 
possit, quid denique eum maxime deceat Victus post dedi- 
tionem nihil non patiendum habet : quippe jam subditus, et, 
si jus belli externum respicimus, eo in loco, ut ei nihil non 
eripi possit, etiam vita, etiam libertas personalis, multo magis 
bona, non publica tantum, sed et singulorum. ^Etoli, inquit 

Lib. xxxtii. alio loco Livius, permisso libero arbitrio, ne in corpora sce- 

Lib.rn.M4. viretur, metuebant. Citavimus alibi: ubi omnia ei, qui 
armis plus potest, dedita sunt f quce ex iis habere victor, 
quibus mulctari eos velit, ipsius judicium atque arbitrium 

Lib. vu. est. Eodem 7 illud Livii pertinet: Romanis mos vetustus 
eraty cum quo necfedere, nec cequis Ugibus jungerentur ami* 
citia, non prius imperio in eum tanquam pacatum uti t quam 
omnia divina humanaque dedisset, obsides accepti, arma 
ademta, prcesidia urbibus imposita forent. Etiam occidi 

Lib. iii u. licite interdum deditos ostendimus. 

L. 1 At victor, ne quid injuste faciat, spectare primum 
debet, ne quem occidat, nisi id suo facinore meritum : sic et, 
ne cui quicquam auferat, nisi in justam pcenam. *Intra huno 
autem modum, quantum securitas patitur, ad clementiam et 
liberalitatem propendere semper honestum est, interdum pro 
circumstantiis etiam ex morum regula neccssarium. . 

7 Locus non exstat Lib. vn. quem ostendere possem, et aliquatenns id ju- 

Anctor in margine indicat, sed Lib. varet. Nimirum locum iUum noster 

xxviii. c. 34. qnem errorem tacitus exscripserat e Petbi Fabbi Sbmestb. 

emendassem, nt innumeros alios ejus- Lib. i. c. vii. p. m. 43. ubi tamquam ez 

modi silentio praeterii, nisi fontem ejus Lib. vn. laudatur: et alterius libri eju*. 



|16. 



quishod party ought to suffer ; what the victorious party may do by 
right ; what othcr duties require of him ; and finally, what becomes 
him. The vanquished, after surrender, is liable to suffer everything: 
he is alroady a subject ; and if we look at the extreme right of war, is in 
Buch a condition that everything may be takon from him ; even his 
lifo ; cven his personal liberty ; much more, goods not only public, 
but evon privato property. So in Livy, the Elolians, having turrenr 
dered at discrction, (permisso Ubero arbitrio,) were afraid that even their 
pereons would not be spared. We have elsewhere cited expressions, to 
the cffect that the conqueror may take all : to the same effect is the 
passage of Livy, where he says that, of old, the Romans were not sa- 
tisfied with anything short of a completo surrender on tho part of 
thoir enemios. And we havo shewn that those who have surroudered 
may sometimes lawfully be put to death. 

L. 1 Dut tho victor, in order not to do anything unjustly, ought 
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2 Diximus alibi, bellorum egregios fines, quoties ignos- L\b. m. 15. 
cendo transigitur. Nicolaus Syracusanus apud Diodorum : Lib. xk 21. 
7rap€du)Kau cavrovs ju.€to) twv ottXwv iricrTevaavre^ rfj twv 
KpaTovvTwv €vyvo)fjLOcrvvrj. oioirep ovk afiov clvtov? ri/s tjfie- 
Tcpas y\i€vaQrivai (ptXavOpwjrias 9 tradiderunt se cum armis, 
confisi clementice victoris : quare indignum foret eos decipi 
spe nostrce humanitatis. Postea : tis EWrjvwv tovs irapar cap. 23. 
covTa? avTovs Kal tj} twv KpaTovvTwv evyvwfiocrvvri ttkttgv- 
aavTas airapaiTtjTov Ti/uwpla? fj^lwaeV, quis unquam Grce- 
corum eos, qui se clementice victoris permitterent y indepre- 
cabili supplido puniendos censuit t et Csesar Octavius apud 
Appianum, L. Antonium, qui se deditum venerat, alloquens, Beiiciv. v. 
xrirovoas yap fxoi tiu€/ul€VOS CTi/j^e? av tjoiKtj/uLCVov nai veviKif- 
koto$. aairovoov oe aavTov T€ Kal tovs (pi\ov$ eiriTpeirwv 
tjfiiv Kai tov aTpaTOV, cKpaipr) /uev iracrav opyrjv, a(patprj 
06 Kal Trjv e^ovalav i]v airevdoLtevos av eowKas (inale editur 
eowKa) vtt avayKti?. avfxwetrXeKTai yap ol$ a^tov vfxas 7ra- 
Oelvy to irpoatJKOv wv e/ne oUatov €gti iroieiv* b or} irpoTi- 
ikt\awr si ad federa paciscenda venisses, sensisses me et vic- 
torem et injuria affectum: nunc, cum te amicos et exercitum 
arbitrio nostro permittis, demis mihi iram, demis et eam 
potestatem, quam in federe coactus esses concedere. Nam 

dem Scriptoris numerus falso notatur. est\ Vide nobile exemplum Ferdinandi 

J. B. Lqgionensium regis apud Marianam 

1 Jntra kunc autcm modum, quantum Lib. xi. c. 15. Et repete qure nos su- 

securitas patitur, ad clemcntiam ei libe- pra hoc libro, cap. xi. § 14 et 15. 
ralitatem propendere semper honestum 



first to consider that he is not to put any one to death except such a 
fate bo deserved by his own act. And within this limit, as far as our 
own safety permits, it is always praiseworthy to incline to clemency 
and liberality ; and sometimcs, from circumstances and rules of man- 
ners, even necessary to do so. 

2 We have elsewhere said, that a war is well ended, when it is 
finished by a pardon. So Nicolaus of Syracuse says, They have aur- 
rendered, relying upon our clemency, wherefore it would be a shame that 
they should be mistaken, And afterwards, Who ever of the Oreehs put 
to death those who gave themselves up to the elemeney of the victor f And 
Cesar says to L. Antonius, If you had eome to treat, you would have 
found me a victor who has reeeived wrongs ; but since you give yourself 
up entirely, you take away my anger and my power. I must consider, 
not only what you have deserved, but what is fit/or me to do, and must 
prefer the latter. 

23— S 
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cum eo, quod vos dignum est pati, simul jam et alterum 
spectandum est, quid me facere par sit : atque hoc prai- 
feram. 

3 Occurrit saepe in Romanis historiis locutio, tradere se 
in fidem, tradere in fidem et clementiam. Sic apnd Livium 

c«p.9i lib. xx xvn. Legationes finitimas tradentes in fidem civi- 
Cftp-*- tates suas benigne audivit. Lib. xlt. Paulo, ut se suaque 
omnia in fidem et clementiam populi Romani permitteret, 
eontendente, ubi de rege Perseo sermo est : sciendum autem 
est, his yerbis nihil aliud qnam deditionem meram intelligi: 
k neque fidei nomen his in locis aliud significare, qoam ipsam 
probitatem victoris, cui se victis committit 

4 ^Nobilis est apud Polybium et Livium historia de Pha- 
nea JStolorum legato, qui in oratione ad Manium consulem eo 

Poiyb. Exe. prolapsus est ut diceret: oioti KcicpiTai tois AireoXot? cr<pa$ 

tib! l<l »l a v T °v* *yx e v' i %* lv € ' y T W 'Pwpaiwv TrlaTiv (ita vertit Li- 
**• vius) se suaque omnia fidei populi Romani permittere. 

Cumque percunctanti consuli iterum id affirmasset, postulasse 
consulem, ut quidam belli incentores sibi sine mora dederentur. 
Cum Phaneas excepisset, non in servitutem, sed in fidem 
tuam nos tradimus, et, quod imperaretur, non esse moris 

k Neque fidei nomen his in loeis xal t6 t^v htriT poirr\" covvai itepl av- 
aliud sigmficare quam ipsam probUatem tov tw Kparovvn • apud Romanos 



victoris, eui se vietus permittit] Polj- valent, se infidem alicujus commUtere, 
biiu : -rapi 'Pva/iaioi* lao&wapcl. Vo et vietori de se statuendi liberam facere 



T€ «U Ttjy x/orcir avTOv iyxeipicrai, potestatem, (Ibid.) Graeci dicnnt, tit 



3 Wo And, in the Roman hifitorians, mention of surrendcring to 
the faitb, or the faith and clemency, of the adversaiy. Seo Livy, 
concerning Perseus. But all these exprossions mean nothing but 
mere surrender. Faitk, in such cases, means only the probity of tho 
victor to whom the vanquished party commits himself. 

4 There is a celebrated history, in Polybius and Livy, of Phaneas, 
the ambassador of the Etolians ; who, in his oration to Manlius the 
consul, went so far as to say that tho Etolians gave thomselves up to 
the faith of the Romans. Then, when the consul asked again, and 
ho had ropeated tho asscrtion, tho coneul asked that certain persons 
who had been tho movers of the war should be given up. When Pha- 
neas had objectod, We gxve ourselve* up to your faith, not to slavery, 
and that what was domanded was not according to Greek usage, the 
consul replied that he did not care for Greek usage ; that by Roman 
usago ho had authority over those who had surrendered deliberately ; 
and ordored forthwith the ambassadors to be thrown into chains. Do 
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Grracorum, respondisse consulem, nihil se curare, quid Graeci 
esset moris, se more Romano imperium habere in deditos suo 
decreto, et catenis vinciri legatos jussisse. In Grseco est, wepl 

TOV $€OVTO$ KCtl KaQriKQVTOS irOt€lT€ XoyOV, 0€d(t)KOT€9 €CtU- 

Tot)s 6«5 Ttjv iriaTiv; de officio et decoro hic disputatur, 

cum jam vos fidei nostrce permiseritis ? Ex his verbis appa- 

ret, quantum impune et non violato gentium jure facere possit 

is, in cujus fidem populus aliquis se permisit. Neque tamen 

hac potestate usus est liomanus consul, sed et legatos dimisit, 

et jEtolorum concilio de integro deliberandi fecit potestatem. 

Sic populus Romanus Faliscis respondisse legitur, edoctum se, v«i. Max. vl 

Faliscos se non potestati sed fidei Romanorum commisisse : et 

de Campanis legimus, eos non fcdere sed deditione in fidem li*. ttu. 2. 

venisse. 

5 Ad officium vero ejus, cui facta est deditio, non male 
retuleris SenecsD illud : clementia liberum arbitrium habet : £">• \\.<ie 

Ckm. 7. 

non sub formula, sed ex cequo et bono judicat, et absolvere 
illi licet, et quanti vult taxare litem. Neque referre exis- 
timo, an dedens se dicat se dedere alterius sapientiae, an mo- 
derationi, an misericordia) : haec enim omnia blandimenta sunt ; 
res manet, ut victor arbitcr fiat. 

iUijv cr<p<z* airrou? Trapa&i&ovai, ut pag. 453. Ed. H, Sleph. ubi additur, 

Thucydidei libro m. (cap. 67) ait: ti/»> irdaav etc.] 

Kad' avruiv iirirpiireiv i£ovaiav^ ut l Nobilis est apud Polybium] In ex« 

Diodorus Siculus Lib. xiv. [Cap. 112. cerptia legationum num. 13. 



you^ he said, talk of duty and decorum, tuhen you have given yourselves 
up to our faith f From which words, wo see how much inay bo done 
with impunity, and without violating the Laws of Nations, by him to 
whose faith an adversary has surrendored himself. For the Roman 
consul did not use this power ; but dismissed tho ambassadors, and 
allowed the Etolian council to deliberate afresh on this subject. So 
the Roman people answcrod to the Falisci, that it had learnt, that they 
had committed themsclves, not to the power, but to the faith of the 
Romans ; and of tho Campanians, wo read that they came into faith 
with thc RomanB, not by leaguo, but by surrender. 

5 But with reference to the duty of him to whom the surrender is 
made, we may apply what Seneea says : Clemency is not governed by the 
rulc8 of law, but judges fairly, and can absolve the offender, or tax the 
contest at what rate it pleases. Nor do I conceire that it makcs any 
difference, whethcr he who surrcnders, professes to give himself up to 
thc wisdom, or moderation, or mcrcy of the victor. All these are 
merely soft words : the foct remains, that the victor is the arbiter. 
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LL Sed sunt tamen et deditiones conditionatae, quie aut 

singulis consulunt 8 , ut quibus vita salva, aut corporum libertas, 

aut et qusedam bona excipiuntur; aut etiam universitati : 

quarum nonnullra etiam mixtum quoddam imperium possunt 

ub. i. 3 1 17. inducere, de quo egimus alibi. 

LIL Accessiones pactionum sunt obsides et pignora. 
m Obsides diximus dari aut sua voluntate, autejus qui imperium 
babet : nam in summo civili imperio comprehenditur et jua in 
actiones subditorum, ut in bona. Sed civitas aut ejus rector 
tenebitur illud incommodum ei, qui patitur, aut proximis re- 
pensare ; et si plures sint, quorum quis obses erat, reipublic» 
nihil intersit, danda opera videtur, ut sorte res dirimatur. In 
vasallum, nisi idem subditus sit, jus hoc feudi dominus non 
habet : neque enim reverentia et obsequium, quae debet, huc 
usque pertingunt. 

LIII. Interfici obsidem posse diximus per jus gentium 
externum ; non etiam interno jure, nisi par ipsius culpa acce- 
dat. Servi quoque non fiunt: imo et jure gentium bona 

* Sio Phocnenses, dum tese dedunt num. 10. J. B. 
^Emilio, pacti, ne quid hosiile pateren- n Obsides diximus dari] Hoo libro, 

tur, narrante Livio, Lib. xxxvn. c. 32. c. iv. § 14. vide et caput xi. § 18. 



LI. There aro also conditional surrenders, which secure the 
interests of individuals ; so that their li?es, or liberties, or goods, aro 
excepted ; or of the whole body ; and some such conventions may 
even give rise to a mixed authority between the parties ; of which we 
have elsewhero spolcen. 

LII. Hostages and Pledges are accessories to conventions. Hos- 
tages, as we have said, aro given either by their own will, or the will 
of him who has authority over them. For in a supreme civil boyo- 
reignty, is comprehended a right over the actions of subjecte, as well as 
their goods. But the state, or its ruler, will be bound to make compen- 
sation for the inconvenience to the porson who suffers, or his near 
relations. And if there are several persons, among whom it makes no 
differenco to the state which is the hostage, it appears proper that the 
matter should be settled by lot. A vassal, except ho be a subject also, 
is not liable to such a right on the part of the seignior: for the 
reverence and obedience which he owes his lord do not go so far as 
this. 

LUI. The putting to death a hostage is, as we have said, lawful 
by tho external Law of Nations ; but not by internal rightness, except 
thero be a corresponding crime on his side. Also hostages do not 
bocomo slaves : but on the contrary, by the Law of Nations they can 
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habere et hercdibus relinquere possunt, quanquam Romano 

jure cautum est, ut bona eorum in fiscum cogantur. i* iwtw.31. 

* ... . D. dejure 

LIV. An fugere obsidi liceat, qufflritur? et constat non^- 
licere, si ab initio aut postea, quo laxius haberetur, fidem de- 
derit. Alioqui videtur non is animus fuisse civitatis obligandi 
civem ne aufugeret, sed hosti dandi facultatem qualis vellet 
custodiae. Et sic defendi potest Cloelise factum. Sed etsi ipsa Liv. il la 
nihil peccaverat, "civitas tamen recipere et retinere obsidem 
non poterat. Sic Porsenna : si non dedatur obses, pro rupto *>'*' c. ix 
se fedus habiturum. Deinde : Romani pignus pacis ew 
federe restituerunU 

LY. Odiosa autem est obsidum obligatio, tum quia liber- 
tati inimica, tum quia ex facto alieno venit. Ideoque stricta 
interpretatio hic locum habet : quare in unam causam dati, in 
aliam retineri non poterunt : quod ita intellige, si aliud quid 
sine obsidum accessione promissum sit At si in alia causa 
fides jam violata sit, aut contractum debitum, jim poterit 
obses retineri, non ut obses, sed eo gentium jure, quo subditi 

11 Civitas tamen reeipere et retinere illud Virgilii (<J?n. vm. 651): 
obtidem non poterat] Vide Plutarchum Vinclfo innarct Cloelia ruptia. 

in Publicola hac de re. (Pag. 107.) Ad Vinculit federis ait Servius: 



hold property and leavo it to their hcirs ; though by the Roman law, it 
is provided that thcir goods shall go into the public treasury. 

LIV. It is mado a question, whether it is lawful for a hostage to 
mako his escapo. And it appears plainly that it is not lawful, if, either 
at first, or afterwards, he have given his word, in order to be in looser 
custody. Without such a condition, it would scem that the Btate had 
not the intention of binding its citizen not to escape, but of giving tho 
cnemy the power of keeping him as they choso. And in this way, the 
act of Clelia may bo defended. But although she had not been in 
fault, the city could not receive and keep the hostage. So Porsenna: 
If the hostage were not given up, he would hold the treaty brohen : and so 
the Romam gave up the pledge of peace according to the treaty. 

LV. However, the obligation of hostages is odious ; both because 
it is against liberty, and because it puniehes a person for what another 
has done. Therefore, in such cases, a strict interpretation is applicable. 
And thus, persons given up on one account cannot be retained on 
another: which is to be understood with this condition, If anything 
clse be promised without the stipulation of hostages. But if, in the 
other cause, faith have been violated, or a debt contracted, the hostage 
may then bo retained ; not as a hostage, but by that part of the Law 
of Nations by which subjects may be detained for the act of their 
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ruetupr* ex facto imperantium detineri possunt, kcit dv$po\tj\l/iav : 
quod ipsum tamen ne fiat, caveri poterit, adjecto pacto de 
reddendis obsidibus, ubi id, cujus nomine dati erunt, impletum 
erit. 

LVI. Qui obses datus est, tantum ut alterum captivum 

aut obsidem redimat, eo mortuo liberatur : nam in illo, dum 

moritur, jus pignoris exstinctum est, ut in captivo redemto 

LHpatre dixit Ulpianus. Quare, sicut in Ulpiani quaestione pretium 

<*p*> non debetur, quod in personae locum successit, ita nec hic 

persona manebit obligata, qura person» vicaria facta est. Sic 

Demetrius a senatu Romano non inique postulabat dimitti, ws 

'Avtio^ov fiev avnSoOels, 'AvTidyov 5iJ diroOavovTos^ inquit 

syr.Bta. Appianus. Justinus ex Trogo : Demetrius, qui obses Bottkb 

Lib.xxiif.3. erat, cognita tnorte Antiochi fratris, senatum adiit, obsi- 

demque se (malim legere obsidem inquiens se 9 , ut cohsereat 

oratio) vivo fratre venisse, quo mortuo, cujus obses sit, 

ignorare. 

LVII. Rege autem, qui fedus fecit, mortuo, an teneatur 

Lib. il le. adhuc obses, pendet ab eo, quod alibi tractavimus, an fedus 

habendum sit personale an reale : nam accessoria non pos- 

9 Hanc conjecturam, tacito nomine trahatur de voce Obtidem, ut habent 
AuctorU, rejicit Matthiaa Berneccerua ; nonnulli MSS. Quod ultimum yerius 
tuetur autem J. Schefferus, nisi que de- videtur. J. B. 



rulers. But it may be proridod that this shall not be done, by adding a 
covenant, that tho hostages ehall be giren up, when that, on accouut 
of which they wero given, has beon fulfiiled. 

LVI. Ile who is given as a hostage, only to redeem another who is 
a prisoner or a hostage, is liberated, on the death of that other. For 
in him, when he dies, the right of tho pledge is oxtinguished ; asUIpian 
said of a prisoner who is ransomed [and diee before the ransom is 
paid]. Wherefore, as in Ulpian's question, the price is not duo, so here 
too, the porson of the vicarious hostage is not bound. Thus Demetrius 
justly demanded of the Roman senate to be set free, as baving been 
given up for Antiochus, and Antiochus being dead. This being so, he 
said ho did not know whom he was hostage for. 

LVII. When the king is dead who made the convontion, whether 
the hostage bo stili bound, deponds on tho question which wo havo 
elsewhere treated, whether the convention is to be held personal or 
real : for acccssory circumstances, such as hostages, cannot be a reason 
for rcceding from the rule, in tho intorpretation of the main articles. 
Tho acccssories must follow the nature of the main business. 
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sunt efficere, ut in principalium interpretationc a regula rece- 
datur : ejus autem naturam et ipsa sequi debent. 

LVIII. Obiter hoc addendum est, obsides interdum non 
accessionem esse obligationis, sed revera partem principalem : 
ut cum quis ex contractu factum promittit non suum, et quia, 
eo non prsestito, tenetur ad id quod interest, ejus vice obsides 
obligantur : quam fuisse videri sententiam Caudinra sponsionis 
diximus alibi. Non dura tantum, sed et iniqua est sententia H b 6 li 15 - 
existimantium, obsides etiam sine consensu suo alterum ex £>t>. oem u. 
facto alterius posse obligari. 

LIX. Pignora quaedam communia habent cum obsidibus, 
qu»dam propria. Commune, quod et ex alio jam debito re- 
tinentur, nisi obstet data fides: proprium, quod quae de iis 
est pactio, non tam stricte sumitur, quam illa de obsidibus : 
neque enim aequale est odium. Res enim natra sunt, ut te- 
neantur, non et homines. 

LX. Illud alibi quoque diximus, nullum tempus id effi- lu>. 11.4.5 w. 
cere posse, ne luitio sit pignoris, si id praestetur, pro quo pig- 
nus suppositum est. Nam qui actus causam veterem et notam 
habet, non creditur ex nova procedere. Ideo patientia debi- 



LVIII. This however may be added in passing : that somotimes 
the hostages are not an accessory part of the obligation, but really a 
principal part ; as when any ono, by contract, promises something to 
be done by another; and, that not being performed is held to the 
amount of interest involved in tho agreement ; then his hostages are 
bound in his placo ; which was the doctrino held in the Caudine con- 
vention, as we have elsowhcre statod. The opinion of thoso who hold 
that hostages are bound for one anothor^s acts, evon without their own 
consent, is hard and unjust. 

LIX. Pledges have some points in common with hostages, some, 
peculiar. It is common to the two, that being given for one thing, 
they may be retained for another, except a sttpulation to the contrary 
have been made. And it is peculiar to Pledges, that the covenant 
which is made concerning thcm, is not to be taken so strictly as that 
concerning hostagcs: for things are made, to bo held as proporty; 
men are not. 

LX. Wo havo also said elsewhere, that no period of time can 
supersede the obligation of restoring the pledge, if that be done to 
secure which the pledge was deposited. For an act which has an old 
and known causo is not to be believcd to come from a new one. 
Therefore the forboarance of tho debtor [who deposited the pledge] 
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toris veteri contractui, non derelictioni imputatur, nisi certse 
coDJecturae aliam interpretationem exprimant : ut si quis luere 
cum vellet, impeditus id silentio transmisisset tanto tempore, 
quod ad consensus conjecturam sufficere possit. 



is to be ascribed to the old contract, not to derelict ; except well- 
foundod conjectures point to another interpretation : as if when any 
ono wished to resumo the plcdge, and was prevented, he had passed 
it over for bo long a time as to give room for a presumption of con- 
sent. 



CAPUT XXI. 



DE FIDE MANENTE BELLO, UBI DE INDUCIIS, COM- 
MEATU, CAPTIVORUM REDEMTIONE. 



I. 



II. 
1U. 

IV. 



V. 
VI. 



Inducice quid sint, et an 

id tempus veniat pacis an 

belli nomine. 

Vocii origo. 

Nova indictione post in- 

ducias non opus, 

Quomodo computanda sint 

tempora induciis praifi- 

nita. 

Quando obligare tnc/w- 

ant. 

Quid per inducias liceat. 

VII. An retrocedere et reficere 
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tinctio. 
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exitum induciarum. 
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Induciarum pactionibua 
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XVI. ire, venire, abire, quo- 
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XVIII. Ad bona. 

XIX. Comitis et gentis nomine 
qui veniant : 
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meandi morte extingua- 
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sit, ob divitias captivi ig- 
noratas. 

XXVIII. Quo3 bona capti capto* 
rem sequantur. 
XXIX. An heres pretium debeat, 

distinctione explicatur. 
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missus est, ut alterum li- 
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I. 1 QOLENT et inter bellum a summis potestatibus con- 

O cedi qurodam, ut cum Virgilio et Tacito loquar, belli Mn. x. ra». 
commercia, Homero auvn/uuxruvai, qualia sunt induci». com- «"hm.Th.8]. 

lliad. xxil. 
Y. 861. 

Chapter XXI. Of Faith while war continues; of Truce; of Safe 

Passage; of Ransom. 

I. 1 Ereu during war, tho supreme authorities are wont to grant 
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meatus, captivorum redemtio. Inducioe sunt conventio, per 
quam, bello manente, ad tempus bellicis actibus abstinendum 
est. Bello, inquam, manente : nam, ut Cicero ait Philippica 

c.p. 1. octava, inter bellum et pacem nihil est medium : et bellum 
status est nomcn, qui potest esse etiam cum operationes suas 
non exscrit : cokcI evSe^eaOai kcli KaOeuceiv eyovra tjJv 

Rtkie. Nie. dperrjv fj awpaKretv Sid (Slov, ait Aristoteles : fieri potest 
ut virtute quis sit praditus et aut dormiat aut vitam agat 

Lib. viii & actione vacuam. Idem alibi : o\ tottoi ov SiaXuovai ttjv 
(piXiav dwXws, aXXa Tnp evepyeiav" hon ipsam amicitiam 
dissolvunt locorum intervalla, sed usum efus. Andronicus 

Paraj*. 1. 14. Rhodius : Ttjv €%tv evoe^eTai vjrapyovaav /mndev arroTeXelv' 
habitu8 €886 potest, ita ut nihil operetur. Eustratius ad 

cap. i. sextum Nicomacheorum : *j c£is wpos Ttjv dirXHs ^vvajuv 

evTeXe^eia XeyeTai* irpos oe* ttjv evepyeiav Kai wpoaipeaiv 

Svva/iiis, cos ev T(p KoauL&/uL€V(p yeco/AeTpri yetofieTpia' habitus, 

potentiai simpliciter dictas ratione habita, actus dicitur : at 

ipsi actioni sive exercitio comparatus vocatur potentia, ut 

ars mensoria in dormiente mensore. 

Hor i sat. 3. a Ut quamvis tacet Hermogenes, cantor tamon atque 

eiseqq. Optimus cst modulator : et Alfenus vafer omni 

b Abjocto instrumento artis, clausaque taberna 

Sutor erat. 

* Ut quamvit tacet Hermogenet] Se- b Abjecto iiutrumtnto artis, dautaque ta- 

neca de Beneficiit iv. c. 21. Ett diter- Ixma 

tus, etiam qui tacet. * rfor ^ 



certain kinds of intercourso among tho hostile parties ; as Truce, Safe 
Passage, Ransom. Truce is a convention, hy which, the war remain- 
ing, tho parties are for a time to abstain from warlike acts. I say, tbe 
war rcmaining ; for as Gicero says, between war and peace, thore is 
no medium ; and war is the name of a state or condition which may 
exist, oven when it does not exhibit its operations : according to Aris- 
totle's distinction, of virtues or qualities which may continue to exist, 
even while they are not exorted. And so his commentators, as Andro- 
nicus, speak of a habit which exists without the act ; and Eustratius, 
who oxomplifies it by a geometer in whom geometry residos, though 
ho be asleep. And so Horace. 

2 And thus, as Gellius says: A truce is not peace; for the war 
remains, though the fighting ceases. And in another : A truce is a sus- 
pension of war. Which I mention to shew that if any convention bo 
mado which is to be valid in timo of war, it is valid also duriog a 
truce, except it plainly appear that, in the convention, it is not war 
which is looked to, but the operations of war. And on the other hand, 
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2 Sic ergo, ut et Gellius dixit, non pax est inducice : nocl auic. 
bellum enim manet, pugna cessat. Et in panegyrico Latini ca P . o. 
Pacati legimus : inducice bella suspendebant. Quod eo dico 

ut sciamus, si quid convenit, ut belli tempore valeat, id per 
inducias quoque valere, nisi manifeste appareat, non statum 
spectari sed ipsas functiones. Contra, si quid de pace dictum 
erit, id induciarum tempore locum non habebit; quanquam 
Virgilius pacem sequestram dixit, Servius ad eum locum Mn. %\. 133. 
pacem temporalem, ut et Thucydidis scholiastes elprjvrjy ttqog- Ad lu>. i. 40. 
Kaipov, TroXe/Aov wcivovcrav, Varro pacem castrorum, pauco- «*• oxon. 
rum dierum : qua9 omnes sunt non definitiones sed delinea- 
tiones quaedam, eaeque figuratae. Qualis et illa Varronis, cum 
inducias dixit bellorum ferias, potuerat et belli somnum dicere. 
Sic et ipsas forenses ferias pacem vocavit Papinius ; et som- 
num 1 Aristotelcs vinculum sensuum, quo exemplo et inducias 
belli vinculum recte dixeris. 

3 In M. Varronis autem expositione, quam et Donatus A ^ T l er ^. E , ,#B ' 
sequitur, hoc recte reprehendit Gellius, quod paucos dies adje- ^ 5 \ M 
cit, ostendens solere et in horas dari, addam ergo et in annos 

etiam viginti, triginta, quadraginta, etiam centum: quarum 
apud Livium exempla, quae et illam Pauli Jurisconsulti defi- L.pottnm. 
nitionem redarguunt : inducice sunt cum in breve et in prce- capt 5 1. 
sens tempu8 convenit, ne inmcem se lacessant. 

Seneca dicto jam loco : ariifex est etiam l Vide Philosophi Librum De Som- 

cui ad exercendam artem inHrumenta no et Viyilia, cap. 8. in fine. J. B. 
non tuppetunt. 



if anything is said of peace, that will not hold for the time of truco : 
although Virgil calls a truce a sequestral peace, which Scrvius, on the 
passage, explains as a temporary peace. As also the Scholiast on 
Thucydides, an occasional peace, or a war in labour. Varro calls it a 
camp-pcace, a peace 0/ a Jew days; but all these are not definitions, 
but descriptions, and metaphorical descriptions. So too is that of 
Varro, when he calls a truce the holiday or vacation o/war. He might 
have callcd it a alumber of war. So the holiday produccd by the 
forensical ceremonies is called a peace by Papinius. Aristotle calls 
sleop the chain qf the senses ; and adopting that image, you might call 
a truce the chain ofwar. 

3 In the ezposition of Varro's words which Donatus follows, Gellius 
rightly reprehends his having added, " a peace of a few days ;" and 
he shews that truccs wero granted for hours. And I add further, that 
truces have been made for years, aa twenty, thirty, forty, oven a hun- 
dred ; of which wo have czamples in Livy, which shew tho error of 
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4 Fieri tamon poterit, ut si appareat, alicujus conventionis 
rationem unicam et per se moventem in solidum fuisse cessa- 
tionem actuum bellicorum, ut tunc, quod de pacis tempore 
dictum est, per inducias valeat, non ex vi vocis, sed ox mentis 

Lib. u. i& certa collectione, de qua alibi legimus. 

II. Videtur autem induciarum nomen non ab eo, quod 
Gellius vult, inde utijam, nec ab endoitu, id est, introgressu, 
ut Opilius voluit, venisse, sed quod inde, id est, a certo tem- 
pore otium sit, quomodo eicexeipiav Graaci vocant Apparet 

oeiL xiz. 8. enim etiam ex Gellio et Opilio, veteribus per t, non per c lite- 
ram scriptum hoc nomen, quod nunc pluraliter profertur, olim 
haud dubie etiam singulariter. Vetus scriptura fuit indoitia : 
nam otium tunc oitium enunciabant a verbo oiti, quod nune 
uti dicimus, c sicut ex poina (nunc poenam scribimus) fit punio, 
et ex Poino (qui nunc Poenus) fit Punicus. Sicut autem 
cx eo quod est ostia, ostiorum, factum est nomen d Ostia 
Ostice : sic ex indoitia indoitiorum, factum est indoitia, tn- 
doitice, deinde indutia, cujus, ut dixi, plurale nunc tantum in 

<t. uko. usu est : olim, ut Gellius monuit, etiam unitatis numero enun- 

c Sicut ex poina (nunc pcenam tcri- JEneidot ad vocem meerorum. (Ters. 24.) 
bimus) fit punio] Vide Serviiim in x. d Ottia Ottice] Et ex ottrea, ostre- 



that dofinition of Proclus tho Jurist: A truce is, when/or a short and 
present time, a convention is made, that the parties are not to atiaek each 
other. 

4 It may howovcr happen, that if it appear that the sole moving 
reason of any convontion was the cessation of warlike acts, that then, 
what is said of thc time of poaco shall hold for a time of truce ; not 
from the force of the word, hut frora tho clear ioference of intention, 
of which wo have olsewhere spoken. 

II. Tho namo Inducice does not come, as Gellius would have it, 
from inde uti jam ; nor as Opilius holds, from endoitu, that is, intro- 
grcssion ; hut from xnde otium, hecause from a certain time there is a 
cessation of acts. It appears also, from Gellius and Opilius, that the 
ancients wroto this word with the lotter t, not c; and that though 
now it is plural only, it formerly had a singular. The old form was 
indoitia, for otium was then written oitium, from the verb oiti, which 
later becamo uti; as from poina (afterwards pocna) came pwnio, and 
from Poino (afterwards Posnus) came Punicus. And as from ostia in the 
plural, ostia, ostiorum, a door, came the singular ostia, ostice ; so from 
the plural indoitia, indoitiorum, came indoitia, indoitia3, and thence 
indutia, of which, as I hare said, the plural only remains in uso, 
though the singular formerly was used, as Gellius tells us ; Donatus is 
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ciabatur : non longe abit Donatus, cum inducias dictas vult, a<i t«t. sun. 
quod in dies otium prsebeant. Sunt ergo induci® in bello 
otium s , non pax : itaque accurate loquuntur historici, qui li* piul 
narrant ssepe, pacem negatam, inducias datas. 

III. Quare nec nova indictione opus erit: nam sublato Ang. i h 
impedimento temporali, ipso jure se exserit status belli non J^Lead 
mortuus sed sopitus, ut dominium et patria potestas in eo * ^ 9 - 

qui a furore convaluit. Legimus tamen apud Livium, ex 
fecialium sententia finitis induciis indictum bellum : sed nimi- 
rum istis non necessariis cautionibus ostendere veteres Ro- 
mani voluerunt quantopere pacem amarent, et quam justis de 
causis in arma traherentur. Innuit hoc ipse Livius: cuw Llbiv3 °- 
Veientibus nuper acie dimicatum apud Nomentum et Fide- 
nasfuerat, induciceque inde, non paxfacta, quarum et dies 
exierat 9 et ante diem rebellaverant : missi tamen fedales, 
nec eorum, cum more patrum jurati repeterent res, verba 
sunt audita. 

IV. 1 Tempus induciis asscribi solet aut continuum, ut 
in centum dies, aut cum designatione termini, ut usque calen- 

orum, facturo e*t m ostrea, ostretr. et Gent. Lib. vn. cap. 7. § 3, et teqq, 

* De toto isto argumento confer J. B. 
Pufendorficm nostrum, DeJure NaL 



not far from this otymology, when he says that Inducice were so called 
because they givo in dies otium, cessation for days. Inducice, or Truce, 
thcn, is a cessation of acts in war, not a poace; and therefore the 
historians speak accuratcly, when they say that peace was denied, 1>ut 
truce grantcd. 

III. And therefore thero ib no need of a new dcclaration of war 
aftcr a tnico: for tho temporary impedimcnt bcing removcd, tho 
state of war comes iiito play, as a matter of right; it was not dcad, 
but only sleeping ; and revivcs, as the right of ownership or of pater- 
nal power revivcs, in a man who recovers from a stato of lunacy. 
Still we rcad in Livy, that in pursuance of the opinion of the Feciales, 
when the tmco was over, war was declarcd: but in fact, tho old 
Romans wished to shew, by thoso superfluous cautions, how much 
thoy lovcd peaco, and by how just causes they were drawn into arms. 
Livy implies this : Truce uhis granted, not peace made ; the last day of 
the truce had passed, and before that day, they had resumed hostilities ; 
yet the Feciales were sent, and when they made tlieir formal applicaiion, 
they tvere dvsregarded, 

IV. 1 Tho time of a truce is commonly defincd by its length, as, 
for a hundred days ; or by flxing the end of the term, as, till the first 
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das Martias. In priori ad momenta temporum facienda est 

numeratio : id enim naturo convenit : nam, qu® sit ad civiles 

dies computatio, ex legibus aut populorum moribus venit. In 

altero genere dubitari solet, utrum ad quem diem aut mensem, 

aut annum dictum est duraturas inducias, is dies, mensis, 

i^annimiu*. annus exclusus an comprehensus intelligatur. 

vtrb.siffni/ 2 Certe in rebus naturalibus duo sunt terminorum genera, 

intra rem, ut cutis terminus est corporis : extra rem, ut flu- 

men terminus est terro. Ad utrumque hunc modum, etiam 

qui voluntate constituuntur, termini constitui possunt. Magis 

autem naturale videtur, e ut terminus sumatur qui pars sit rei: 

Trepa? Xeyerai ro ea\arov eKaarov, terminus dicitur quod 

uet.w. 17. ultimum cujusque est, inquit Aristoteles : nec usus repugnat : 

l Hauu si quis sic dixerit, ut intra diem mortis ejus aliquid fiat, 

v*rb.stgnv. ipse quoque dies, quo quis mortuus est 9 numeratur. Pra&- 

dixerat Caesari Spurina periculum, quod non nltra Idus Mar- 

suet in cas. tias proferretur. Interpellatus ipsis Idibus, dixit f venisse 

quidem, sed non praeteriisse. Quare multo magis sumenda est 

• Ut terminus sumatur qui pars sit ' Venisse quidem t sednon prmUriisse] 

rei] Baldus de statutis in verbo usque, Dion : nrdpttrriv, ovdeirto ie vapeXtj- 

Bartolus in 1. patronus.D. de legatis m. \v6ev. (Lib. xliy. pag. 281 E. EdL H. 

etl. nuptaB. D. de senatoribus. Archi- Steph.) Appianut: irdptiari» al Eiioi, 

diaconus in c. ecclesias xm. q. 1. Hie- a'XV ov ira/>eXqXv6acriv. [Postrema 

ronjmus de Monte libro de finibus c. 23. verba non tantum sunt Appiani, (De 



of March. In tho formor case, tho reckoning is to be made even to 
minutes: for that is tho natural way. The cessation by ciril days 
comes from law, or the customs of pcoples. In the other caso, it is 
oftcn a doubt, whether the day or month or year to which the truce 
was to last is oxcluded or included in the truce. 

2 Certainly in natural things thore are two kinds of boundary; 
the one, within the thing, as the skin is the boundary of the body : the 
other without the thing, as a rirer is tho boundary of the land. And 
so, boundarics which are made by the will of man, may be settled 
either the one way or the other. But it scems moro natural, that a 
boundary should be takon which is a part of the thing : a terminus is 
tlie latst pari qf a thing, as Aristotle says : nor is uso against this. The 
lawyers say: If any one tays that a thing is to be done before the 
day of his death, the day on whkh he dies is reckoned in. Spurina 
predicted to Cesar a danger which would not be protracted beyond 
the Idos of March. And when he was interrogated on the Ides them- 
selves, he said tho Ides were come, but not gone. And therefore this 
intorprctation is much the rather to bo takon, when the prolongation 
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hsec interpretatio, ubi temporis productio favorem in se habet, 
ut in induciis quse humano sanguini parcunt 

3 At vero, a quo die mensura aliqua temporis incipere 
dicitur, is dies intra mensuram non erit : quia ejus propositio- 
nis vis est discernere, non conjungere. 

V. Illud obiter addam, inducias et si quid est simile, 
ipsos contrahentes statim obligare ex quo contractus absolutus 
est : at subditos utrinque obligari incipere, ubi induci» acce- 
perunt formam legis, cui inest exterior qu®dam publicatio: 
qua facta statim quidem incipit habere vim obligandi subditos, 
sed ea vis, si publicatio uno tantum loco facta sit, non per 
omnem ditionem eodem momento se exserit, sed per tempus 
sufficiens ad perferendam ad singula loca notitiam. Quare si 

quid interea a subditis contra inducias factum sit, ipsi a pcenis Butadi. 
immunes erunt, g neque tamen eo minus contrahentes damnum Pan.c2.de 

' * conH.etfoid. 

resarcire debebunt. F*n.7. 

VI. 1 Quantum per inducias liceat, quantum non liceat, 
ex ipsa definitione datur intelligi. IUiciti enim sunt omnes 

Bell. Civ. Lib. ii. pag. 522.) sed et tes damnutn resarcire debebuni] Ut de 

Plutarchi, qui tribuit ea Haruspici, Scipneapud Thucydidemiv. (Cap. 122.) 

Cesarem de adventu Iduum sibi gratu- Defendi itaque non potest quod ab 

lantem castiganti, Vit. C<rs. pag. 787 e. Hispanis in Italia factum narrat Mari- 

Tom. n. Ed. Wech. J. B. ana xxvm. 7. 
* Neque tamen eo minus contrahen- 

of the time has a favourable effect ; as in a tnicc which sparos huraan 
blood. 

3 But the day from which any measure of time is said to begin is 
not included ; becauso the force of the preposition from is to disjoin, 
not to conjoin. 

Y. I will add this by the way, that a truce or any similar trans- 
action binds the contracting parties immediately, as soon as the con- 
tract 18 made : but that subjects on both sides begin to be obliged, 
when the truco has takcn the form of a law, in which is involved somo 
ezternal publication: and this being done, it immediately begins to 
have force to obligo subjocts : but that force, if the publication is 
made at ono place only, does not operate through the whole govern- 
ment at the same moment ; but in a time sufficient to carry the know- 
ledge to each place. Wherefore, if anything be in the mean time 
done by the subjects against the truce, they will not be liable to 
punishment : but nevertheless the contracting parties will be bound 
to make good the damage. 

VI. 1 What is lawful during the truce, and what is not, is given 
to be understood by the terms themselves which are employed. AU 

r t 24 

[grot. ih.j 
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actns bellici, are in personas, rive in res, id est, quioquid ti 
fit adrersns hostem : id eoim omne per mdnaarom tempos fit 
contra jns gentium, nt in concione ad milites loqnitur L. 
iA.%Ltj. JEmilius apnd Lirium. 

2 Etiam qu® res hostinm easn aliqno ad nos perrene- 
runt, eso reddend® erunt, etiamsi ante nostr» fuissent : quia, 
qnod jus externum attinet, ex qno hsdc dijndicanda sunt, ip- 
sornm sunt fact» : et hoc est, qnod ait Panlus jurisconsultus, 

l iaj 1. d induciarum tempore posUimininm non esse, qnia postliminium 
requirit, nt antecedat jus bello capiendi: qnod per indncias 
non est 

3 Ire et redire nltro citroquo, sed eo paratu, qni pericu~ 
mm.ji.iu. lum nnllum ostentet, licet Notatnm hoc h a Servio ad illud 

Maronis, Mixtique impune Latini, ubi et hoc narrat, obsessa 
nrbe a Tarquinio inter Porsennam et Romanos factis induciis, 
cum ludi Circenses in urbe celebrarentar, ingressos hostinm 
duces curuli certamine contendisse et yictores coronatos. 

VII. Interius recedere cum exercitu, qnod Philippum 
Lib. xxzl 9& fecisse legimus apud Livium, cum induciis non pngnat : nec 

il.Un.8. 

h A Servio] Ad xl &neidot. (ren. l Niri quid specialiug convemerit] Ut 

• 131) apud ParnUm Iib. ui. 



acts of war, whether against persons or against things, are unlawfdl ; 
that ifl, ererything that is done agatnst an enemy. Eyerything of that 
kind ifl, in time of truce, against the Law of Nations ; as L. Emilius 
says in his speech to the soldiers in Livy. 

2 Even thingB belonging to the enemy, which have, by any chance, 
come into our hands, are to be restored ; and this, even if they had 
previouflly been ours : because, so far as regards external right, by 
which such things aro to be judged, they have become theirs. And 
this is the purport of what Paulus the jurist says, that in time of 
truce, thero is no postliminium ; because postliminium requiree that 
the right of capturo in war should precede ; which, in time of truce, 
cannot be. 

8 It is lawful to go and return on either side, but with such appa- 
ratus only as shews that there is no danger. This is remarked by 
Sorvius upon Virgil, MLrtique impune Latini: where he also relates, 
that when the city was besieged by Tarquin, and truce was made 
betwoon Porsonna and the Romans, whcn the Circensian games were 
celobrated in the city, the leaders of the enemy entered and contested 
in a chariot-raco, and were crowned as victors. 

VII. To retire into the interior of our own territory, as we read 
in Livy that Philip did, is not at variance with a truce; nor to repair 
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reficere moenia, nec militem conscribere, ^nisi quid specialius 
convenerit. 

VIII. 1 Corruptis hostium prsesidiis loca invadere qu» 
ipsi tenebant, haud dubie contra inducias est : talis enim ac- 
quisitio justa esse non potest, nisi ex jur# bellL Idem ha- 
bendum, si qui subditi deficere ad hostem velint. Exemplum 
est apud Livium, lib. xlii : Coroncei et Haliartii favorecw.46. 
quodam insito in reges f legatos in Macedoniam miserunt 
prcesidium petentes, quo se adversus impotentem superbiam 
T/iebanorum tueri possint. Cui legationi responsum ab 
rege est, prcesidium se ob inducias cum Eomanis factas 
mittere non posse. Apud Thucydidem libro quarto Brasidas cap. m 
Mendam civitatem ab Atheniensibus ad Lacedaemonios defici- 
entem induciarum tempore recipit: sed additur excusatio, 
quia habebat qu» ipse vicissim Athenienses criminaretur. 

2 Derelicta sane occupare licet, dum vere derelicta, id 
est, eo animo ne amplius sint quorum fuerant, non si incusto- 
dita, sive custodia ante inducias sive factis induciis omissa 
sit : dominium enim manens injustam facit alterius possessio- 
nem : quo refellitur Belisarii adversus Gothos cavillatio, qui ptoc. u. 
tali obtentu k loca praesidiis nudata per inducias invaserat 

k Loca prasidiU nudatd] Portum, Centum-cellas, Albanum. 

the walls of fortified places; nor to raise soldiers, ezcept there be 
some more special convention. 

VIII. 1 To corrupt the garrisons of the enemy, and so to obtain 
possession of places which they hold, is undoubtedly in contravention 
of a truce ; for such an acquisition cannot be just, except by the right 
of war. The same is to be held, if subjects wish to revolt to the 
enemy. We have an oxample in Livy. Those of Corona and Haliartus 
being inclined to kings, sent ambassadors into Macedonia to ask for a 
garrison to defend them against the Thebans; to whom the king answered 9 
that on account of the truee with the Romans he could not send a garri- 
son, In Thucydides, Brasidas took possession of Menda, which 
rovolted from tho Athenians to the Laccdsemonians during tho time 
of truco : but there is added the excuso, that he had things to com- 
plain of in return against the Athenians. 

2 It is lawful in time of truco to occupy what is derelict; provided 
it is truly derelict, that ifl, left with the intentton of not being resumed 
by, those to whom it had belonged ; not if it is merely unguarded ; 
whether the custody were withdrawn before the truce, or after the 
truce was concluded. For tho ownership rcmaining, makes the pos- 
session of tho othor party unjust. And by this rulo, the falso plea 

24—2 
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IX. 1 Quaeritur, an qui vi majore impeditas quo minus 

recederet, intra fines hosticos deprehenditur postquam exie- 

rint inducire, jus redeundi habeat? Si jus externum gentium 

respicimus, non dubito quin hic par sit ei, qui cum in pace 

venisset bello repente exorto inter hostes fato suo deprehen- 

Lib iil 9. ditur, quem captivum manere ad pacem usque supra notavi- 

mus ; neque justitia interna deest, quatenus bona et actiones 

hostium pro debito civitatis obligantur, et in solutum capiun- 

tur : nec magis hic quod queratur habet, quam tot alii innc- 

centes, in quos bellorum mala recidunt. 

L.anar. 15. 2 Nec qusD de commissi causa circa merces tractantur 

i6. § «i *"** adferri huc debent, nec quod apud Ciceronem est De Inven* 

propter. B.D. * \ . 

dtpuuiam. tione secundo, do nave rostrata vi ventorum rn portum delata, 
quam ex lege qu&stor publicari volebat. Ibi enim vis major 
a pcena liberat ; hic proprie de pcena non agitur, sed de jure 
quod certo tantum tempore interquiescebat. Tamen quin 
talem remittere benignius, quin et generosius sit, nullam habet 
dubitationem. 

1 Si obsessis daUs inducus tantum tanis apud Procopium. (Gotthic. iii. 8.) 
ne oppugnentur] Ut a Totila Neapoli- » Jnterdum personis cavetur, non et 



of Belisarius against the Ooths is refuted ; for he, on such a pretence 
had seized in time of truce places stripped of their garrisons. 

IX. I It is made a question, whether he who, heing prevented by 
major forco* from retreating, is caught within the boundaries of the 
enemy after the period of the truce has eipired, has the right of 
returning. If we regard the external Law of Nations, I do not douht 
that such a person is in the position of one who, having come in peace, 
is, by the sudden hreaking out of war, caught hy accidont among ene- 
mies ; and we have noticed hefore that such a one remains a prisoner 
till a peace. Nor is internal justice wanting for such a proceeding; so 
far as the goods and actions of enemies are bound for the debt of the 
state, and are taken towards its payment. Nor has such a peraon 
more ground to complain, than so many other innocent persons upon 
whom the calamities of war fall. 

2 Nor ought there to be urged, on the other side, the cases of mer- 
chandises which, hy stross of weather, are carried past the place where 
dues are to be paid, and which nevertheless are ezcusedf; nor the 
case mentionod by Cicero, of a ship of war, forced hy stress of weather 
into a port, where its entering was contrary to the law, and which the 
questor wanted to confiscate. For in these cases, the operation of 

* Foree mqjeure : foroo which cannot be effectual) j resisted. 
-f- So Gronovius nndentands the case. 
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X. Sunt et quaedam per inducias illicita, ob specialem 
conventionis naturam; ut si tantum sepeliendorum hominum 
causa datse sint induciae, nihil erit immutandum : sic ] si ob- 
sessis dat» inducisd tantum ne oppugnentur, jam auxilia et 
commeatus admittere non licebit : nam cum tales inducise alteri 
partium prosint, non debent interim ejus, qui dedit, causam 
duriorem facere. Interdum et convenit, ne commeare liceat. 
m Interdum personis cavetur, non et rebus: quo casu si ad res 
defendendas lsedantur person», nihil contra inducias fiet: 
nam cum liceat res defendere, personarum securitas ad id 
quod principale est, non quod in alicujus consequentiam venit, 
referenda est. 

XI. Si iides induciarum a parte altera rumpatur, quin 
laeso liberum sit etiam sine indictione ad arma venire, frustra 
dubitatur: nam capita conventionis insunt conventioni per 
modum conditionis, ut paulo ante diximus. Reperias quidem L&rokoe, 
in historiis exempla eorum qui sustinuerint in finem inducia- **° I 3 * 
rum. Sed et bellum illatum Hetruscis et aliis, quod contra Liv.ix.4i. 

* ft $tqq. el x. 

rebut] Vide c. significat 11. de Judant. exempla habes apud Procopium et Me- 
De induciis cum exceptione locorum nandrum Protectorem. 



major forco excuses the party from tbe ponalty : but in our case, the 
question is not properly concorning penalty, but concerning a right 
[of war], which was quiescent only during a certain intcrval of time. 
But that to remit such rights is more humano, and also moro gene- 
rous, admits of no doubt. 

X. There are also some thlngs which are unlawful during a truce, 
in consequonce of tbe special nature of the convention : as if a truce 
is granted, only for the sake of burying the dead, nothing is to be 
changed ; and if a truco is given to a besieged place, only that they 
are not to bo assaulted, it will then not be lawful to admit aid and 
provisions : for since such a truce is given as an advantage to one of 
the parties, it ought not to damage the position of him who granted 
it. Sometimes also it is stipulated, that it shall not be lawful for 
persons to pass between the parties. Sometimes such passage is 
grantcd to persons, but not to things; in which case, if persons aro 
hurt in resisting tho passage of things, the truce is not broken. For 
sinco it is lawful to oppose the passage of things, the security of per- 
sons is to be referred to that which is principal, not to that which is a 
matter of consequential result merely. 

XI. If tho faith of the truce be broken on one side, there is no 
ground for doubting whether it be opcn to tho other party to return 
to tho employment of arms, even without a declaration; for tho 
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inducias fecissent, legas: quae diversitas argumento est, jus 
ita esse ut dicimus, sed eo jure uti vel non uti, in arbitrio 
esse ejus, qui loesus est. 

XII. Ulud constat, si poena conventa poscitur et persol- 
vitur ab eo qui contra fecit, jam bellandi jus non esse : ideo 
enim pcena solvitur, ut cetera salva maneant. Et contra, si 
bellum moveatur, recessum a pcena censeri debet, quando 
optio data est. 

XIII. Privata tamen facta non rumpunt inducias, nisi 
publicus actus accedat, puta imperii aut ratihabitionis, quse 
etiam intelligitur accedere, si qui deliquerint nec puniantur, 
nec dedantur : si non reddantur res. 

XIV. Jus commeandi extra inducias privilegium quod- 
dam est : quare in ejus interpretatione sequenda sunt quae de 
priyilegiis traduntur. Est autem boc privilegium neque ter- 

r« «j&*> tio noxium, neque danti admodum grave : ideo intra yerborum 
proprietatem laxa magis quam stricta interpretatio admittenda 

n Alexandri Jides accusata] Plutar- \ikws iro\efiij<ravToe e»e jcifXl? t rp6<r- 
chust Kal tovto rotff iroXe/ujcotf ip~ eariv hec velut ma c ula adkesit bellicis 
yois avrov ra dXXa vo/u//uw? xal /3a<ri- actiombus regis, cetera in belio agert 



Articles of the convention aro parts of the conventioD, in the way of 
condition, as we said a little while ago. Tou may indeed find in 
history examples of persons who have continued to bear wrongs 
even to the end of the truce. But on the other hand, war was 
made against the Hetruscans and others, hecause they did acts 
against the truce ; and this diversity is an argument that the right is 
as we say ; hut that, to use or not to use such right, is at the option 
of the injured party. 

XII. This is certain, that if the penalty agreed upon is de- 
manded and paid by him who has acted against the truce, there is then 
no right of going to war ; for the penalty is paid that everything else 
may remain unviolated. And on the other hand, if the war is resumed, 
it is to be considered that the claim of penalty is abandoned, since 
the option is given. 

XIII. Private acts do not touch a truce, except a publio act be 
added; for example, an act of commanding the thing to he done, 
or of accepting it as valid whon it is done; and these public acta 
are understood to be adjoined, if those who have offendod are 
neither punished nor given up ; or if the things seized are not re- 
stored. 

XIV. The right of Safe Passage out of the time of truce, is a 
privilege; and therefore in the interpretation of thts right, the rules 
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est, eoque magis si non petenti datum beneficium, sed ultro 
oblatum sit ; multoque magis, si ultra privatam publica quae- 
dam utilitas in negotio vertatur. Rejicienda ergo stricta 
interpretatio, etiam quam ferunt verba, nisi alioqui absurdum 
aliquod sequeretur, aut eo ducant probabiles admodum volun- 
tatis conjecturse. Contra vero etiam extra proprietatem laxior 
interpretatio locum habebit, ut simile absurdum vitetur, aut 
ex valde urgentibus conjecturis. 

XV. Hinc colligimus datum militibus commeatum non 
ad medios tantum, sed et summos duces porrigi : quia verbi 
proprietas admittit eam significationem, quanquam est et alia 
strictior. Sic nomine clericorum venit episcopus. Etiam, qui ^JJ^^ 
in classibus sunt nautae, milites intelliguntur, et omnes omnino ^*,f£" ^ 
qui sacramentum dixerunt. f^ } x Dm 

XVI. 1 In itu cautum et de reditu censetur, non hoc ex ££&*£££' 
vi verbi, sed ut absurdum vitetur : neque enim inutile esse 
beneficium debet. Et abitus tutus intelligendus usque dum eo 
pervcnerit ubi in tuto sit: unde n Alexandri fides accusata, 

ct jutte et regaliter toliti. (Pag. 698 c.) nenses in Serria liabes apud Leuncla- 
Simile factum Bajazetus contra Vidy- vium Lib. vi. 



aro to bo followod which are given for priviloges. This privilege, 
however, is noithor hurtful to a third porson, nor very burthcnsome 
to tho givor ; and thoroforc within tho proprioty of tho words, a lax 
rathcr than a strict intorpretation is to be admitted ; and still more, 
if it bo not a boon givon on asking, but voluntarily offcred : and moro 
still, if, besides privato convcnience, somo public utility is involved in 
it. Thereforo the strict interpretation is to bo rejected, even when 
tho words imply it, exccpt somo absurdity would othcrwise follow, or 
very probable conjocturcs of intention point that way. And on the 
othcr hand, a laxcr intorpretation, evcn not includcd in the proprioty 
of tho words, will bo applicablo, to avoid a similar absurdity, or upon 
very urgent conjoctures. 

XV. Honco wo colloct, that Safe Passage, granted to soldiors, is 
cxtonded, not only to subaltcrn officers as well as to common soldiers, 
but also to tho highcst in command : becauso the propriety of the 
words admits of that signincation ; though thero is another stricter 
Hmitation of tho expression. So under the titlo of Clerks, comes 
also a Bishop. Also sailors who aro in fleots aro included ; and all 
who aro under tho oath of military obcdience. 

XVI. l In granting free passage for going, is included also rc- 
tuming ; and this, not from tho forco of the word, but to avoid an 
absurdity : for tho boon ought not to be useless. And safe dcpar- 
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Diodsie. qui, quibus abitum indulserat, cos in ipso itinere jusait in- 
terfici. 

2 At, cui abire datum, non et redire : sed nec, cui yenire 
concessum est, mittere poterit: nec contra: snnt enim haec 
diversa, nec extra verba exspatiari ratio cogit : ita tamen nt 
error etsi jus non det, a pcena certe, si qua adjecta est, rele- 
vet. Sed ct cui venire permissum est, semel veniet, non ite- 
rum, nisi temporis adjectio aliam suppeditet conjecturam. 

XVII. Patrem filius, uxor virum non sequitur, aliter 
l penuu. d. quam in jure commorandi : nam morari solemus cum familia, 

peregrinari sine ea. Famulus tamen unus aut alter, etiamsi 

expressus non sit, comprehensus censebitur in eo, quem sine 

Abbai c. tali comitatu ire indecorum foret : nam qui aliquid concedit, 

Quam sit 7 • . 

bejudau. concedit qu® necessario sequuntur: necessitas autem hic mo- 
raliter intelligenda est. 

XVIII. Similiter bona non qumvis comprehendentur, sed 
quae solita sunt ad iter assumi. 

° Non ctiam ubi it qui concessit de- bus y ita ut eam emendat vir magnos 
tiit potte velle, quodper mortem contin- Antoniua Faber, voluero ponens pro 
ai(] L. Lucius Titioa 32. de donationi- voluerit. [Conject. Jur. Cir. Lib. n. 



turo is understood to extcnd till the person conies to a place where 
he ifl in safety. And hence, Alexander is accused of bad faith, who, 
having granted safe departure to certain persons, ordered them to 
be put to death on the way. 

2 But he who is allowed to depart, is not, necessarily, allowed to 
return : and ho who is allowed to comc himself, cannot send another : 
nor on the contrary, can he who is allowed to send, come himself. 
For these are different things, nor does reason compel us in this case 
to wander bcyond the words ; but yct so that a mistake on this sub- 
ject, though it do not give a right, yet rolioves tho person from the 
penalty if any be added. Also he who is allowed to come, is allowed 
to come once, not repeatediy; cxcept by the additionof time,ground 
is given to conjecture otherwise. 

XVII. The son is not allowed to accompany the father, nor the 
wife the husband, any otherwise than is allowed in the right of 
dwelling in the enemy's territory : for wo are usod to dwell with our 
families, but to travel without them. But one or two servants, even 
if it be not expressed, will bo supposed to be comprehended in the 
case of a person who cannot with decorum travel without such 
accompaniment : for he who concedes any favour, concedes its ne- 
cessary consequencos : and neccssity is hcre to be understood 
morally. 
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XIX. Expresso comitum nomino non sunt intelligendi 
hi, quorum causa magis est odiosa, quam ipsius cui prospici- 
tur. Tales sunt pirat», latrones, transfug», desertores. 
Gentis expressum nomen in comitibus, satis ostendit facultatem 
ad alios non porrigi. 

XX. Jus commeandi cum veniat ex vi potestatis, in 
dubio non exstinguitur morte concedentis, secundum ea qu» 

alibi diximus de regum et aliorum imperantium beneiiciis. L\b. il 14 

88 11 12. 

XXI. Disputari solet de eo, quod dictum est in hunc 
modum, quamdiu voluero. Et verior est sententia eorum, 
qui existimant durare beneficium tale, etiam si novus volendi 
actus non intercedat, quia durare in dubio preesumitur, quod 
ad juris effectum sufficit; °non etiam ubi is, qui concessit, 

desiit posse velle, quod per mortem contingit. Persona enim can. *» e . $i 
sublata, collabitur ctiam illa praesumtio durationis, sicut acci- reScr™» vi * 
dens interitu substantiae. 

XXII. Commeandi autem securitas ei, cui data est, de- 
betur etiam extra territorium concedentis : quia datur contra 

c. 19.] Adde 1. locatio. 4. ff. locati: 751. lit p. Reinking. Lib. 11. claase 11. 
Cardinalem Tuschum pp. conclusion. c. 8. num. 30. 



XVIII. In liko manner, goods of any kind are not comprohended 
in Buch a grant, but only such as you usually tako on a journoy. 

XIX. If companions bo cxprcssed, thoso are not to bo under- 
stood, whose casc is moro odious than the person himself to whom 
the grant is made. Such aro pirates, robbers, deserters, refugees. 
Tho expression of tho name of the nation of the companions per- 
mitted, shews eufficicntly that the permission does not cxtend to 
others. 

XX. Tho right of Safo Passagc, sinco it proceeds frora the forco 
of power, in a dubious casc is not extinguishcd by the dcath of the 
grantor; as wo have said elsewhere of grants mado by kings and 
other governors. 

XXI. Disputes often ariso on tho point of grants mado witb tho 
expression, As long a* / shall think proper. And theirs is the soundor 
opinion, who hold that such a grant continucs, cven if a new act of 
willing do not intervene ; because in a dubious case, that is presumed 
to continue to operate, which is necessary to tho effect of right ; but 
this is not so, when ho who made the grant has ceascd to be ablo to 
will, as happens by death. For the person being taken away, that 
presumption of duration falls to the ground along with it, as an acci- 
dcnt cnds with the substanco. 

XXII. Safo Passago implios safety boyond the territory of tho 
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Lfb.iiL4.f8. jus belli quod pcr se terrltorio non includitur : ut alibi a nobis 

dictum est. 

XXIIL Captivorum redemtio multum habet favoris, 
Mati zxt. maxime apud Christianos, quibus lex divina hoc misericordi» 

genus peculiariter commendat Captivorum redemtio, mag- 
Lib. n 12. num atque prceclarum justitice munus est : yerba sunt Lac- 

tantii. Ambrosio captivos redimere, maxime ab hoste bar- 
Lib.iio^e. baro, praecipua et summa liberalitas yocatur. Idem defendit 
ibu.c.38. suum et ecclesia factum, p quod vasa ecclesiae etiam initiata 

confregerint, ut captivi redimerentur. Ornatus, inquit, sacra- 

mentorum, redemtio captivorum est, et mnlta alia in eandem 

sententiam. 

XXIV. 1 Quibus adducor, ut non audeam indistincte 

probare leges illas, qu® captivos redimi vetant, qnales apud 
Lir. xxil aol Romanos fuisse legimus : nulli dvitati viliores captivi quam 

nostrce, ait in senatu Romano quidam. Eadem civitas Livio 
****• dicitur minime in captivos jam inde antiquitus indulgens. 

ul od. &. Nota est in hanc rem Horatii ode, ubi captivos redimere vocat 



P Quod vata ecclcsuz etiam initiata Imitatus est et in eadem Afirica epi- 

eonfregerint, ut captivi redimerentur] scopus Deogratia*, narrmnte Victore 

Imitatus hoc Ambrosii factum Augus- Uticensi Lib. i. Yas, quod Remi^rii 

tinus, narrante Possidio, (De Vit. Au- fuerat, datom ad redimendoe a Nort- 

guttin. cap. 24) qni contra carnalem mannis captiTOS narrat in Remigii Vita 

sensnm quorundam id factum dicit. Hincmanu. Simile factum archiepi- 



grantor, as well as within it : for it is givcn against the right of war, 
which ifl not limited to the territory; as we have elsewhere said. 

XXIII. The Rari8om of Prisoners is very favourably looked 
upon, especially among Christians, to whom the divino law ospecially 
commands this kind of mercy. The Ransoming of Captive* is a great 
and excelling office of justice, are tho words of Lactantias. So Am- 
brose. And ho defends the act of himsclf and the Church in break- 
ing up, even the consccrated vessels of the church, in order to redeem 
captives. The omament ofthe sacraments is the redeeming ofcaptives; 
and much to the same eflfect. 

XXIV. l These considerations prevent me from approving, 
without distinction, of those laws which forbid the ransom of captives, 
as we learn that tho old Roman laws did. No city holds its captive 
citizens more cheap than we do, says some one in tho Roman Senate. 
And tho city is called, by Livy, little indulgent to its captives, from 
oarly timo. So Horace calls the ransom of captives a foul condition, 
and an examplo leading to evil, loss added to shame. But in fact, 
the blame which Aristotle casts upon tho Lacedcemonian institution is 
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conditiones foedas, et exemplum perniciem trahens: flagitio 
additum damnum. Sed quod Aristoteles in Laconum institutis poiuic.il 7; 

vii. 13 

reprehendit, idem in Romanorum culpari solet : nimis scilicet 
illa omnia directa ad res bellicas, quasi in illis solis salus civi- 
tatis consisteret. Atqui si rem humanitatis modo aestimamus, 
satius ssepe esset jus, quod bello petitur, amitti, q quam pluri- 
mos homines, et quidem cognatos aut populares, relinqui in 
grayissimis ©rumnis. 

2 Non videtur ergo lex talis justa, nisi appareat opus 
tali rigore, ut majora aut plura mala alioqui moraliter inevi- 
tabilia caveantur. Nam in tali necessitate, cum ipsi captivi ex 
caritatis lege suam sortem patienter ferre debeant, potest hoc 
eis injungi, et aliis, ne quid contra faciant, pra?cipi, secundum 
ea qura de cive ob bonum publicum dedendo scripsimus alibi. £ib. u. 25. 

XXV. Non sunt quidem moribus nostris servi, qui bello 
capiuntur: non dubitem tamen, quin jus exigendi pretium 
redemtionis a capto possit ab eo, qui captum tenet, in alium 
transscribi : nam et incorporalia alienari natura patitur. 

Bcopi Bremensis Riroberti laudat M. 1 Quam plurimos homxnes f et quidem 

Adamus Bremensia Ecclesiasticce His- cognatos aut populares, relinqui in gra- 

toria* cap. 32. Probat hoc synodus uni- vissimis arumnis] De Mauritii Impera- 

versalis sexta, decreto relato in cansam toris ob tale factum seria admodum 

xii. quaestione 11. Qusa adjungenda his, poenitentia vide Zonaram. (Lib. xiv. 

qua> diximus supra hoclibro cap. v. § 2. cap. 13. pag. 77, 78. Ed. Reg.) 



also ascribed to the Roinan; that everything has referenco to war, 
as if the safety of the stato depended on that alone. But if we 
consider the interests of humanity, it would often be better that the 
right which is sought in war should be lost, than that a great num- 
ber of men, our relations or follow-countrymen, should be left in a 
condition of the deepest calamity. 

2 Therefpre such a law does not appear to be just, ezcept it 
appear that there is need of such rigour, that more or groater evils, 
othcrwise inevitable, may bo averted. For in such a necessity, as 
the prisoners themselyes should, by the law of charity, bear their lot 
patiently, so may this be enjoined them ; and others may be directed 
not to do anything to the contrary ; according to what we have else- 
whero said of surrendering a citizen for the public good. 

XXV. According to our habits, those taken in war do not be- 
come slaves: but I do not doubt that the right of ezacting the 
amount of tho ransom may be transferred, by the person who has 
the possession of tho prisoner, to another person : for nature permits 
cven incorporeal things to be alienated. 
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XXVI. Et potest idem pluribus debere pretium, si ab 
uno dimissus, pretio nondum soluto, captus sit abj alio : sunt 
enim diversa haec debita ex diversis causis. 

XXVII. Conventio de pretio facta rescindi non potest, 
eo quod captus intelligatur locupletior quam credebatur : quia 
jure gentium externo, de quo qusrimus, nemo cogitur sup- 
plere quod in contractu minus asquo pretio promisit, si dolus 
non intercessit : ut intelligi potest ex his qu» de contractibus 

ub. il 12. supra a nobis explicata sunt. 

XXVIII. Ex eo, quod diximus captivos nostros servos 
non esse, sequitur cessare illam acquisitionem universalem, 

Lih.iii.7. quam accessionem esse dominii in personam diximus alibi. 
Non alia ergo captori acquirentur quam quae specialiter appre- 
henderit : quare si quid clam secum habet captivus, non erit 
acquisitum, quia nec possessum. Sicut Paulus jurisconsultus 
l. pottid. s. contra Brutum et Manilium respondit, qui fundum possessione 
bdtacq. cepit, thesaurum, quem in fundo esse nesciat, non cepisse: 
quia qui nescit nequeat possidere. Cui consequens est, ut res 
eo modo celata ad redemtionis pretium solvendum prodesse 
possit, quasi retento dominio. 



XXVI. And the same person may owe the amount of ransom 
to more persons than one, if, when he has been let go by one, and 
the price is not yet paid, he is captured by another: for these aro 
differont debts from different causes. 

XXVII. Tho agreement concerning the amount of ransom, can- 
not be rescinded on account of the prisoner being discovered to be 
richer than he was supposed to be ; becauBe, by the external Law of 
Nations, which is the subjoct of our presont enquiry, no ono is com- 
pelled to give more than he promised in a contract, at a price different 
from tho current price, if there has been no deceit : as may be under- 
stood from what we have said about Contracts. 

XXVIII. From what we have said, that prisoners with us are not 
slaves, it follows that there is an end of that acquisition of a right 
over all that belongs to the person, as well as the person ; for that this 
18 a mere accessory to the power over the person, we havo elsewhere 
said. Thcrefore nothing elso becomes the property of the captor, 
but what he specially takes possession of. And therefore, if tho 
prisoner has anything secreted with him, that is not acquired by tho 
captor, because it was never in his possession. So Paulus the jurist 
gave his opinion against Brutus and Manilius, that he who came into 
possession of a piece of land, did'not acquire possession of a trcasure 
which ho did not know to be there ; because not knowing of it, he 
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XXIX. 1 Quaeri et hoc solet, an pretium conventum et 
ante mortem non solutum ab herede debeatur. Expedita 
mihi videtur responsio, si in carcere mortuus est, non deberi : 
promisso enim inerat conditio, si liberaretur : mortuus autem 
non liberatur. Contra, si mortuus est cum in libertate esset, 
deberi. Jam enim lucratus erat id, pro quo promissum erat 
pretium. 

2 Plane fateor et aliter conveniri posse, ut ab ipso con- 
tractus momento pure debeatur pretium, et captivus tantum 
retineatur, non jam ut jure belli captus, sed ut a se oppigno- 
ratus : et contra pactum iniri posse, ut procedat pretii solutio, 
si die prostituto, qui captus sit, liber vivat. Sed hsec ut 
minus naturalia non pra&umuntur acta, nisi manifestis docu- 
mentis. 

XXX. Proponitur et illud, an in carcerem redire debeat, 
qui dimissus est sub pacto, ut faceret dimitti alterum, qui 
factum morte praBvenerit. Diximus alibi, factum tertii libe- J^*^ f a 
raliter promissum satis impleri, si nihil omittitur ex parte ^'f^ 
promissoris; at in onerosis obligari promissorem ad id, quod 



could not be the possessor of it. From which it follows, that proporty 
80 concealed may be applicd to furnish the amount of ransom ; the 
ownership having been rctained by the prisoncr. 

XXIX. 1 This is also a frequont qucstion : whethcr the ransom 
agreed upon, and not paid before doath, be due from the heir. The 
answer appears to me to be obvioue, if the prisoner dio in captivity, 
that it is not due: for the promise was, on the condition that the 
prisoner should be liberated, and a dead man is not liberated. On 
thc other hand, if he dies whcn he is at liberty, it is due ; for he 
had already got the thing for which the price was promised. 

2 I undoubtodly confess that the agreement may be made other- 
wise, so that, from tho moment of the contract, the price may be abso- 
lutoly due, and the prisoner may bo retained, not now as a prisoner 
of war, but as a pledge givon by himsclf : and on the other hand, that 
it may be covenanted that the payment of the price shall take place, 
if on a certain appointed day, he who ia captivc, be alive and free. 
But such conditions, as being loss natural, are not to be presumed, 
exccpt upon manifest evidence. 

XXX. This question also is propoundcd : whother he ought to 
return into captivity, who was set free, on the compact that he should 
cause another to be liborated, who, by dying, provented that being 
done. We have elsewherc said that the liberal promise of a third 
person is fulfilled with sufficient ezactness, if nothing be omitted on 



fl* 
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II. Eat autem in horum promissis duplex inspectio: nam 
aut boc quaeritur, an summam potestatem obligent, aut an se 

Lib ii. u. ipsos. 'Prior quaestio definienda est ex eo, quod alibi diximus» 
obligari nos et per eum quem yoluntatis nostro ministrum 
elegerimus, sive yoluntas illa specialiter expressa est, siye ex 
ipsa praepositionis natura colUgitur. Nam qui dat faculta- 
tem, dat quantum in se est qu® ad facultatem sunt necessaria, 
quod in materia morali intelligendum est morali modo. Duo- 
bus ergo modis potestates minores supremam suo facto obstrin- 
gunt, faciendo id quod probabiliter ipsorum officio contineri 
censetur, aut etiam extra illud ex speciali propositione nota 
publice, aut iis quorum res agitur. 

III. Sunt et alii modo, quibus potestas summa obligatur 
antecedente ministrorum facto, sed non ita, ut id factum causa 
sit proprie dicta, sed ut occasio sit obligationis : idque dupli- 
citer, vel per consensum, vel per rem ipsam. Consensus ap- 
paret ratihabitione, non tantum expressa, sed et tacita, id est, 
ubi scivit summa potestas quod actum erat, et fieri passa est, 
quaB ad aliam causam referri probabiliter non possunt ; quod 

» Prior qxuettio deflnienda ett ex eo, Comitis Mirand» in causa TUnlrip«. 
quod alibi diximus] Vide Camdenum (Pag. 630.) 
in anno clo Io xciv. in pronnntiato 



II. The promises of Officers of this kind give rise to two kinds of 
considcrations : Whether they bind the supreme authority; and 
whether thoy bind thcmselves. The former question is to be decided 
by wbat wc have said ; that we are bound by his acts whom we have 
selected as the minister of our will, whether that wiii be specially 
expressed, or be collected from the nature of the command committed 
to him. For he who gives the means of acting, gives, as far as 
dcpends on him, the means which are necessary to such action : which, 
in moral mattors, is to be understood in a moral manner. Therefore 
thero are two ways in which subordinate authorities bind the 
suprome authority by their acts : either by doing that which, on pro- 
bablc grounds is conceived to be includcd in their office ; or beyond 
that, committed to them by somo speciai assignment of authority, 
known to thoso whose interests are dealt with. 

III. There are also other ways in which the supreme authority 
is bound, in virtue of an antecedent act of its ministers, but so that 
that act is not, propcrly speaking, the causo of the obligation, but the 
occasion ; and that, in two ways ; either by consent of the superior, 
or by the thing itsclf. Consent appcars by sanction of the act ; not 
exprcss only, but tacit also ; that is, when the supreme authority knew/ 
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ipsum quomodo procedat, alibi tractavimus. Per rem hacte- lii^ii.4.§& 

nus obligantur, ne locupletiores fiant aliena jactura, id est, ut 

aut contractum praestent ex quo commodum volunt consequi, 

aut de commodo discedant: de qua aequitate itidem a nobis 

alibi dictum est Et hactenus nec ultra recipi potest, quod lh>. h. 10. 

dicitur valere, si quid utiliter gestum est. Contra vero ab 

injustitia excusari non possunt, qui, cum pacta improbent, 

tamen retinent quod sine pactis non haberent : ut cum senatus 

Romanus, narrante Valerio, factum Cn. Domitii neque pro- lii>. ix. 6. 

bare potuit, neque rcscindere voluit : qualia multa in historiis 

occurrunt. 

IV. 1 Illud quoque ex supra a nobis dictis repetendum {•ft^JJ- 
est, obligari eum qui proeposuit, etiam si prsepositus fecit con- 
tra mandata arcana, intra limites tamen publicae functionis. 
Hanc aequitatem recte secutus est prsetor Romanus in insti- 
toria actione : neque enim omne, quod cum institore geritur, 
obligat eum, qui praeposuit, sed ita, si ejus rei gratia cui pr^-f-iSS""* 
positus fuerit contractum est : de quo autem palam proscrip- t g*£ i £L 
tum fuit, ne cum eo contrahatur, is prsepositi loco non habe- n! l&w*. 

et lpro*crib. 
3et Ipro- 

— - tcripL 4. eod. 

UL 

what was done, and allowed it to be done ; and in this case, if no other 
reason [besides consont] can be probably assigned, we have elsowhere 
stated what course the matter must take. Tho superior authority are 
obliged by the thing itself to this cztent; that they aro not to be 
mado better off by the loss of other persons ; that is, that they aro 
cither to fulfil tho contract by which they wibh to obtain an advantage, 
or are to give up the advantage ; a case of equity which we havo 
elsewhere discussed. And so far, and no further, acts which aro 
pcrformed so as to bring utility to us, are to be said to be valid. On 
the other hand, they cannot be ezcused from tho charge of injustice, 
who, while they condemn the compact, retain that which without tho 
compact they would not have: as when the Roman Sonate neither 
couid approve the act of Cn. Domitius, nor would rescind it : of which 
kind of occurrence wo have many in history. 

IV. 1 We must also repeat what we havc said before, that he 
who placed a person in a command, is bound, even though the person 
so placed acts against secret orders ; at least, within the limits of his 
public function. This rule of equity was rightly followcd by tho 
Boman Prsetor, in the action against an Agcnt ; for it is not everything 
done by the Agent which obliges the Principal, but such things only as 
are contracted in the matter for which his agoncy was employed ; but 
he concerning whom public notico was given, that contracts with him 
would not be held good by the Principal, does not stand in the place 

[GROT. III.] 
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bitur : quod si proscriptum quidem sit, sed non pateat, tenetur 
qui prseposuit: conditio quoque prsepositionis servanda est: 
nam si quis sub certa lege yel interyentu cujusdam personae 
contrahi voluit, a&quissimum erit id servari, in quo propositus 
est. 

2 Cui consequens est, ut alii reges aut populi magis, alii 
minus ex ducum suorum contractibus teneri possint, si satis 
notoe sint ipsorum leges atque instituta. De his si non constat, 
sequendum est quod conjectura dictat, ut concessum intelliga- 
tur id, sine quo satis commode, quse officii sunt, ezpediri non 
possunt. 

3 Mandati fines si excesserit minor potestas, tenebitur 
ipsa, si quod promisit prrastare non potest, ad aestimationem : 
nisi lex aliqua satis cognita id quoque impediat. Quod a 
dolus accesserit, id est, si pro se tulerit jus majus quam habe- 
bat, jam tenebitur et de damno culpa dato, imo et ex crimine 
ad poenam crimini respondentem. Ex priore causa bona obli- 
gantur, et si ea deficiant operae, aut libertas corporis: ex 
posteriore quoque persona, aut bona, aut utrumque, pro de- 



of tho Principal. But if notice wero given, and were not publicly 
known, tho Principal is bound. AJso the condition of the agency ifl 
to bo observed ; for if the Principal directed the contract to be made 
on certain rules, or by the intervention of a certain person, it is just 
that tho contract should be valid on these conditions. 

2 From which it follows, that somo kings and peoples may be more, 
and others less bound, by the contracts of their generals, if their laws 
and rules are sufficiently known. If theso are not commonly known, 
tho interpretation must be followed which conjecture dictates; in 
such a way that that is understood to be conceded without which 
tho functions which belong to a person's duty cannot be conveniently 
carried out 

3 If a subordinate authority has exceeded the bounds of his com- 
mission, he will be bound, if he cannot perform what it has promised» 
to an estimated equivalent: except some law sufficiently known pro- 
vont that also. But if deceit be added, that is, if he pretended to an 
authority greater than ho had, ho will thcn be bound, both for the 
damage dono by his fault, and as a criminal, to the penalty corre- 
sponding to his guilt. On tho first ground, his goods are liable, and 
if thoy aro insufficient» his labour, or his personal liberty: on the 
second ground, his person also is liable, or his goods, or both, accord- 
ing to tho quantity of tho transgression. What wo have said of deccit, 
will hold, oven if the porson so acting made an attestation that he did 
not intend himself to bear the obligation ; because the dobt duo for 
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licti quantitate. Quod autem de dolo diximus procedet etiam, 
si quis testationem interposuerit semetipsum obligari nolle, 
quia et damni dati et poen® justae debitum cum delicto non 
voluntario sed naturali nexu cohaerent 

Y. Quia vero semper aut summa potestas obligatur, aut 
minister ejus, ideo et certum est partem alteram obligari, nec 
dici posse claudicare contractum. Egimus de comparatione 
eorum, qui medii sunt, ad superiores. 

VI. Videamus et quid in inferiores possint. Nec puto 
dubitandum, quin dux milites, magistratus oppidanos obligent 
intra eos actus qui solent ab ipsis imperari : alioqui consensu 
opus esset. Contra, ducis aut magistratus pactum inferiori- Alc - *«• 
bus proderit in mere utilibus omnino : id enim in potestate 
comprehensum satis est: in his qu® onus annexum habent, 
intra ea qu» imperari solent, omnino ; extra ea, ita si accep- 
taverint, qu® congruunt his qu® de stipulatione pro tertio ex 
naturali jure alibi disseruimus. Generalia haec illustriora lu>. il n. 
facient subject® species. 

VII. b De belli causis et consequentibus transigere ad 

b De belli eautit et eontequentibut neque enim not jut habemut ordinandi 

transigere ad belli ducem non pertinet] ret Imperatorit. [Apud Pbocopium, 

Belisarius Gotthit : oit ydp io-fiev kv~ Ootthie. Lib. n. c. 6.] 
ptoi rd f3aart\ew9 irpdyfiaTa diotKrjarai' 



tbe damage, and the penalty due for the crime, are connected there- 
with, not by a voluntary, but by a natural tie. 

V. And since, in ail cases, either the supreme power is bound, or 
its minister, it is therefore certain that the other party is bound also : 
nor can it be alleged that the contract is one-sided. 

We have considered tho relation of Bubordinates to superiors ; let 
us now sce what power thoy have over inferiors. 

VI. I havo no doubt, that a General can bind soldiers, and 
a Magistrato, citizens, within the limits of those acts which are cus- 
tomarily done at their command : in other cases, consent is necessary. 
On the other side, tho corapact of a general or magistrate will giye 
advantages to their inferiors absolutely, in things simply useful ; for 
that was sufficiently comprehended in their power: also in thoso 
things which have an onus annezed to the utility, within the Hmits 
of their customary command, absolutely : and out of thoso limits, if 
they accept the compact ; which agrees with what we have delivered 
concerning stipulations for a third party on grounds of Natural Law. 
These genoral principles will become plainer by ezamining specific 
cases. 

VII. To negociate concerning the causes and consequences of the 

25—2 



388 DE FIDE MINORUM POTESTATUM [Lib. III. 

belli ducem non pcrtinet, neque enim belli gerendi pars est 
bellum finire : imo etsi cum maxima potestate praepositus fue- 
rit, ea de belli ductu erit intelligenda. Agesilai responsum 

TUitinAgcs. ad Persas fuit eipqvtjs rtjv iroXiv etvai xvpiov' de pace con- 
8tituendi jus esse civitati. Quam pacem A. Albintcs cum 
Jugurtha rege Senatus injussu fecerat, Senatus rescidit, 

BdiJty. *inquit Sallustius. Et apud Livium est: qui rata ista pax 

ia erit, quam non ex auctoritate senatus, non jussu populi Ro- 

mani peregerimus? Sic Caudina, sic Numantina sponsio 

{$ b i*i7 5 ' populum Romanum, ut alibi exposuimus, non obligavit Et 
eatenus verum est illud Posthumii, si quid est in quo obligari 
populus potest, in omnia potest, nempe eorum quae ad duc- 
tum belli non pertinent : quod ostendunt antecedentia, de de- 
ditione, de sponsione relinquendae aut incendendae urbis, de 
statu mutando. 

VIII. c Inducias dire ducum est, nec summorum tantum, 
sed et minorum, iis nempe, quos oppugnant aut obsessos 
tenent, et se suasque copias quod attinet. Nam alios duces 

* Non sunt haec ipsa verba Sallus- Bell. Jug. cap. 43. Ed. Wass. J. B. 
tii, apud quem italegitur: Senatu* ita, c Induciat dare dueum est] Vide 

uti par Juerat, decernit, tuo atque Po- Parutam Lib. v. 
puli injussu, nullumpotuiue/xdusjieri. 



war, does not belong to the general of the army; for it is not a part of 
tho conduct of the war, to ond the war. Even if he be appointed to 
the command with the groatest powers, thoso are to be understood as 
relating to the conduct of the war. The answcr of Agesilaus to the 
Persians was, that, To make peace was a matter for the State. Sallust 
says, The peace which A. Albinus had made with Jugurtha, without tke 
authority o/the Senate, the Senate rescindcd. And in Livy: Howcan 
that peace be valid which we have made without the authority of the 
Senate, and the command of the Roman People f So the convention of 
Caudoe, so that of Numantia, did not bind the Roman People, as we 
havo elsewhore ezplained. And so far that dictnm of Posthumius is 
true, If the people can be bound to anything, U can be bound to every- 
thing; that is, of those things which do not pertain to tho conduct of 
the war : for that this is the application of tho words, is shewn by 
what precedes; of surrender; of engagements with regard to giving 
up or burning a city ; of chango of tho state. 

VIII. To grant a Truce, is the business of a general ; and not 
only of the suprome general, but also of subordinate ones ; namely, 
to thoso whom they besiego or blockade, as f ar as concerns them. 
solves and their forcos. For such truces do not bind other generals 
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pares non obligant, quod Fabii et Marcelli historia apud ub. xxw. 10. 
Livium declarat. 

IX. 1 Homines, imperia, agros, bello quaesita concedere 
itidem ducum non est, Hoc jure Syria Tigrani ademta, Ju«t xi. a. 
quamquam Lucullus dederat. De Sophonisba, quae bello capta u*. »* 14. 
erat, ait Scipio, Senatus populique Romani judicium atque 
arbitrium esse ; ideo a Masinissa, quo duce capta erat, liber- 
tatem ei dari non potuisse. In res alias, qusB in prseda sunt, cut <uiu*t. 

i- j j- • x«l «j ± • etjure.Lib.1 

jus aliquod concedi lmperantibus videmus, non tam ex vi potes- 
tatis, quam cujusque populi moribus : qua de re satis superius 
a nobis dictum est. £">• iu. * 

2 At nondum qusBsita condonare omnino in ducum est 
potestate : quia oppida pleraque et homines seepe in bello de- 
dunt se sub conditionibus vitae salvee, aut et libertatis, aut et 
bonorum, de quibus summae potestatis arbitrium exquiri res 
plerumque non patitur. Pari ratione jus hoc et ducibus non 
summis dandum est intra ea, quse ipsis agenda commissa sunt. 
Maharbal Romanis quibusdam, qui ex prolio ad Trasimenum 
evaserant, satis longe absente Annibale, fidem dederat non 
tantum vitae, t^ (rtoTripias, ut nimium concise narrat Poly- 



of equal authority ; as tho history of Fabius and Marcellus in Livy 
declares. 

IX. 1 In the same way, it is not the busincss of generals to givo up 
men, conquosts, lands, obtained in war. By this rule, Syria was taken 
from Tigranes, though Lucullus had given it to him. Of Sophonisba, 
who had been takcn prisoner in war, Scipio says that the judgment 
and docision of the Scnate and People of Rome was to determine ; and 
that therefore Masinissa, though the general by whom sho was taken, 
could not givo her liberty. That over other things which are takcn 
as prize of war, a certain disposal is conceded to persons in authority, 
we havo seen ; not so much from the force of their power, as from tho 
customs of each pcople : on which subjoct we have already spoken 
sufficiently. 

2 It is however in the power of generals to grant the possession 
of things not yet acquired : because towns sometimes and men often 
surrendcr themselves in war, on condition of lives being spared, or 
liberty, or property ; among which concessions generally, the state of 
things does not allow the decision of the supremo authority to be 
asked. And by parity of reason, this right is also given to commanders 
who are not the highest, within the Hmits of tho matters which are 
committed to them to executo. Maharbal had given to somo Romans 
who had escapod from the battle at Trasimenum, Annibal being absent 
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m 

LibL iii. 84. bius, sed, si arma tradidissent, abire cum singulis vestimentis 

iKd. c u. passurum : retinet eos Annibal hoc causatus : fm Naapfias 
ovk e)fi7 Kvpios avev Trj? avTov yvwfiijs, cicous Ttjv aafpaXeiav 
to7s inroawovlois* d in potestate Maharbalis non fuisse, se 
inconsulto fidem dare se dedentibus, qum ipsos illassos aut 

La>.xxiL«L indemnes prarstaret. Judicium de hoc facto Livii sequitur. 
Punica religione servata fides ab Annibale est. 

3 Quare et M. Tuliium in Rabirii causa ut oratorem 
audire debemus, non ut judicem. Vult a Rabirio Saturnium 
jure csesum, quem consul C. Marius data fide ex capitolio 

oratm abduxerat. Fides, ait, qui potuit sine senatus consulto darif 
et ita rem agit quasi Marium solum fides ista obstringeret 
Atqui C. Marius ex senatusconsulto potestatem acceperat ope- 
ram dandi, ut imperium populi Romani majestasque conseryar 
retur. e In ea potestate, quas Romanis moribus erat m^ma^ 

* Inpotestate Maharbalis nonjuisse, effugium, quo asus Bsjazetes Mdrerm 
se ineonsulto Jidem dare te dedentibus] Serrioa Crmtorianos, namnte Leuncl*- 
Non m&gis probabile erat in re simili yio Lib. tt. 



for so long a time as to leare room for this, not only his pledge for 
their lives, but, if they garo up their arms, the liberty of departing 
each with a single suit of apparcL But Annibal retained them, 
alleging that it was not in the power of Maharbal to pledge himstlf, 
without consulting him, to those who surrendered, that thty should btfree 
from harm and penalty. The judgment of Livy respecting this act 
follows : This pledge was observed by Annibal with Punicfaith. 

3 And thoreforo wo must take what Cicero says, in the case of 
Rabirius, as coming from an adrocate, not a judge. He maintains 
that Saturninus was lawfully put to death by Rabirius, haring been 
drawn from the Capitol by C. Marius on his faith giren. How, he 
gays, could faith be given without a decree of the Senatef And he 
reasons as if Marius alone wore bound by such a pledge. But C. Ma- 
rius had receired from the Senate the commission of acting so as to 
preserve tho cmpire and the majcsty of the Roman people : and in 
that power, which was the highest, according to Roman custom, who 
can deny that thero was comprehonded the right of granting impunity, 
if in that way all poril might be ayerted from the commonwealth ? 

X. But in these pacts of generals, bccauso they act concerning 
the affairs of others, so far as the nature of contracte allows, the 
interpretation is to be limited ; namely, so that the supreme power is 
not bound by their act more than it intended, and so that they do not 
suffer damage by undertaking their office. 

XI. And thus he who is admittcd to a pure surrender by tho 
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quis neget comprehensum jus dandae impunitatis, si eo modo 
omne periculum a republica arceretur ? 

X. Ceterum in his ducum pactis, quia de re agunt aliena, 
quatenus contractus natura patitur, adstringenda interpretatio, 
nempe ne aut ex ipsorum facto summa potestas plus quam 
vellet obligetur, aut ipsi damnum subeant officium faciendo. 

XI. Ita qui in deditionem puram a duce accipitur, eo 
jure acceptus censetur, ut de eo victoris populi aut regis arbi- 
trium sit, cujus exemplum est in Oentio Illyrii, et Perseo 
Macedoni» rege, qui se, ille Anicio, hic Paulo dediderunt. fg* ^^ 

XII. Sic adjecta cautio, ita ratum sit, si populus Roma- Liv - " T - * 
nus censuisset, quam srope in sponsiombus invenias, efficiet, 

ut, ratihabitione non secuta, dux in nihil ipse teneatur, nisi 
si qua locupletior factus sit. 

XIII. Et, qui oppidum tradere promiserunt, possunt pra> 
sidium dimittere, ut fecisse Locrenses legimus. liv. xxw. i. 

e ln eapotettate, qam Romanis mo- dispar illa Consalvi in ducem Valenti- 

ribus erat tnaxima] Vide Sallustium num Guicciardini libro vi. (Pag. 389. 

in Bello Catilinario. (Cap. 30. Ed. Ed. Genev. 1645.) 
Wats.) TulliaoaB huic cavillationi non 



general, is understood to be accepted on the condition tbat tbo 
victorious people or king is to determine his fate : of wbicb examplcs 
are to bo found in Gentius tbe Hlyrian, and Perseus the Macedonian, 
of wbom tbe former surrendered bimself to Anicius, and the latter to 
Paulus. 

XII. The condition added, This to be valid \f tJie Roman People 
so judge, which you often find in conventions, will produce the effect, 
that if that sanction do not follow, the general is held to nothing, 
ezcept so far as he is himself bettered by tho transaction. 

Xm. Also thcy who have promised to givo up a town may dis- 
miss tho garrison ; as we read that the Locrians did. 



CAPUT XXIII. 



DE FIDE PRIVATA IN BELLO. 



I. Refellitur senieniia statu- 
ens, privatos, fide hosti data 
non obstringi. 
OstendUur obstringi eos 
etiam piratm et latroni : et 
quatenus: 

Minor hic non exeipitur. 
Error an tfberet. 
Solvitur objectio sumta ex 
publica utUitate. 
Aptantur ante dicta ad 
fidem datam reditus in car- 
cerem: 

VII. In certum locum non retf- 
eundi : non militandi : 

VIII. Non fugiendi. 

IX. Captum alii $e dare non 
posse. 



II. 



m. 

IV. 

v. 

VL 



x. 



XI. 



An privati cogendi sint a 
suis potestatibus implere 
quod promiserant. 
Qualis interpretatio tn hu* 
jusmodi pactis adhibenda. 

XII. Quomodo sumendce voces 
yito, vestium, adrentus 
auxilii. 

XIII. Rediisse ad hostem quis di- 
cendus: 

XIV. Justa auxUia quce, in dc 
ditione, sub conditione fac 
ta. 

XV. Quce ad executionem per- 
tinent, conditionem nonfa- 
cere. 

XVI. De talium pactorum obsi- 
dibus. 



i*o#ci.i3. i. /^ICERONIS est illud satis tritum: etiam si quid sin- 

\J guli temporibu8 adducti hosti pramiserint, est in eo 
ipso Jides C07i8ervanda : singuli, milites puta aut pagani : 
nihil enim ad fidem refert. Mirum est inventos esse juris 



Chapter XXIII. 0/ Private Faith in War. 

I. The dictum of Cicero is suffi ciently well known ; — Even if in- 
dividuals under tJie pressure of the time have promised anything to the 
enemy, faith also is to be observed in that : individuals meaning either 
Bolders or civilians : for it makes no difference which they be, as to 
tho obligation of good faith. It is strango that there should hare 
beon found mastcrs of law who taught that pacts made publicly with 
enemies, bind us to good faith; but that those which are made by 
private pcrsons, do not. For sinco prirate perBons hare prirato 
rights which they can subject to obligation, and since enemies are 
capable of acquiring rights, what can thore be to impede the obliga- 
tion ? Add, that excopt wo establish this rule, there is given occasion 
of bloodshed, and impediment to liberty ; for if the faith of prirate 
persons be remoyed, the former can ofton not bo preyonted, nor the 
latter obtained by prisoners. 

II. Indeed, not only is our word binding when given to an enemy 
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magistros, qui docerent, pacta publice cum hostibus inita fidem But m /. 
adstringere ; at quse a privatis fierent, non item. Nam, cum «fcJxSiir. ' 
privati jura privata habeant qu® obligare possunt, et hostcs contxckium. 
capaces sint acquirendi juris, quid esse potest quod obligatio- Hocmro, 
nem impediat? adde quod nisi id statuatur, datur caodibus c 19, $ 2 " 
occasio, libertati impedimentum : nam et illao caveri saepe, et 
haec obtineri a captivis, fide privatorum sublata, non poterit. 

II. Imo non hosti tantum illi, quem jus gentium agnoscit, 
sed et latroni et piratae data privatim fides obligat, perinde ut 
de fide publica supra diximus. Id intcrest, quod si metus supra, n n. 
injustus ab altero incussus impulerit ad promittendum, is qui !&" 
promisit petere restitutionem, aut, si alter nolit, sibi eam prae- 
stare potest. Quod in metu procedente ex bello publico juris oidr. «m#. 7. 
gentium locum non habet. Quod si et jusjurandum acccsserit, SSwi/r.n. 
jam omnino quod promissum est prsestandum erit ab eo qui c3{ln 
promisit, si perjurii crimen cffugere volet. Sed tale perju- 
rium si in hostem publicum commissum sit, puniri ab homini- 
bus solet : si in latrones aut piratas, dissimulari odio eorum, 
quorum commodum agitur. 

III. In hac quoque privata fide minorem non excipicmus, 
qui ejus status est, ut actum intelligat. Nam qua? minoribus 
consulunt beneficia, ex jure sunt civili. Nos de jure gentium 
quaerimus. 

IV. Et de crrore alibi diximus, ita jus dare a contractu ub. 1111.56. 



whom tho Law of Nations acknowledges as such, but even to a robbcr 
or a piratc ; as we havo said above, in spcaking of public faith. Thero 
18 this difference, that if an unjust fcar, imprcssed by anothcr, has bccn 
thc forco impelling to the promise, ho who mado the promiso may 
seok rcstitution ; or if tho othcr will not givc it, may take it by his 
own powcr. This does not hold in thc caso of fcar procccding from 
a war public according to tho Law of Nations. But if an oath be 
added, he who promiscd must by all means pcrform what ho has 
promised, if ho wishcs to escape tlie crime of porjury. Yct such a per- 
jury, if committed towards an enemy, is commonly punishcd by men ; 
if it bo committed against robbors or pirates, it is commonly over- 
lookcd, in consequcnco of tho hatrcd bornc to such pcrsons. 

III. In this case of prirate faith we do not except a Minor, 
who is in such a condition that he undcrstands tho act. For the 
allowances which are mado to minors are mado by tho Civil Law. 
And wo are now considcring the results of the Law of Nations. 

IV. With regard to Error, we havo elsowherc said that thcro is a 
right of reccding from a contract, if that which was by crror given in 
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Nam et hoc fieri posse jam scierat, cum promitteret. Sic et 
de decem captivis, ut quidem ex antiquis scriptoribus rem nar- 

nb. vii. i& rat Gellius, octo postliminium justum non esse sibi respon- 
derunt, quoniam *dejurio vincti forent 

VII. 1 Solent et promittere quidam ne in certum locum 
redeant, ne adversus eum, qui ipsos in potestate habet, mili- 

Lib.Li<n. teut. Prioris exemplum apud Thucydidem, ubi sic Ithomen- 
ses promittunt Lacedaemoniis, exituros se Peloponneso, nec 
unquam redituros. Posterius nunc frequens est. Yetus ex- 

Lib. 1.78. emplum est apud Polybium, ubi dimittuntur ab Amilcare 
Numidse sub lege, firjSeva (pepeiv oirkov iro\ifxiov jcar* 
airtou' ne adversus Carthaginienses eorum guisquam arma 

coth.mx. hostilia ferret. Simile pactum habet in Gothicis b Procopius. 

2 Hoc pactum quidam irritum pronuntiant, quia sit con- 
tra officium, quod patriaa debeatur. At non, quicquid contra 
officium est, statim et irritum est, ut et alibi et supra diximus. 
Deinde vero ne contra officium quidem, libertatem sibi parere 
id promittendo, quod jam est in hostis manu. Nihilo enim 

• Dejurio vincti] Id est, capitis mi- (Cap. 14.) [Hoc exemplum diversum 

nores, ut Horatius de Regulo loquitur. est ab eo, quod in conteztu indicatur. 

(Dict. III. Od. y.) In loco prascedenti Poltbii nuUum est 

b Procopius] Gotth. n. de Herulis. pactum, sed comminatio tantum Hamil- 



to the tcn prisoners, as Gellius tells the story out of old authors; 
Eight said that thty had no right to postliminium, for they had by their 
oaths lost the character of cvtizens. 

VII. 1 Also prisoners often promise not to return to a certain 
place, or not to bear arms against hiin who has them in his power. 
We havo an ezample of the former case in Thucydides ; when the 
Ithomians promise the Lacedcemonians that thoy will quit Peloponne- 
bu8, and never return. The latter kind of engagement is now common. 
We have an old eiample in Polybius, when the Numidians are dis- 
missed by Amilcar, on condition of never bearing arms against the 
Carthaginians. Procopius in his Gothic history has a similar pact. 

2 Some moralists pronounce this pact void, because it ia against 
the duty which a person owes to his country. But what is against 
duty, is not necessarily and of course void ; as we havo already ex- 
plained. And in the nezt place, it is not against duty to obtain one's 
liberty by promising that which is already in the enemy*s power. For 
the cause of the country is not worsened by such an act ; for he who 
is a captive has ceased to be of any value to that cause. 

VIII. Also some promiso not to make their escape. They are 
bound by this promiso, even though thcy were under restraint when 
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deterior fit patrise causa, cui is, qui captus est, ni liberetur, 
jam periisse censendus est. 

VIII. Promittunt et nonnulli non fugere : tenet hoc eos, 
etiamsi vincti promiserint, contra quam quidam sentiunt. Nam 
et sic solet aut vita seryari, aut mitior obtineri custodia. Si 
vero vinctus sit postea, ita demum liber erit, si ideo promi- 
serit, ne vinciretur. 

IX. Satis inepte quaeritur, an, qui captus est, alii dedere 
se possit. Nimis enim certum est, neminem sua pactione jus 
alteri quaesitum adimere posse. Est autem captori jus qu®- 
situm, aut ipso belli jure, aut partim belli jure, partim con- 
cessu ejus qui bellum gerit, secundum ea qu» supra expo- J* 1 * jg-*- 
suimus. 

X. Circa effectus pactorum egregia qusestio est, an pri- 
vati, si in fide praestanda negligentes sint, a suis potestatibus 
cogendi sint eam implere. Et cogendos verius est in bello 
duntazat solenni, ob jus gentium, quo bellum gerentes obstrin- 
guntur alter alteri jus reddere, etiam de factis privatorum, ut 
puta si a privatis violati essent hostium legati. Sic Gornelius 
Nepos, recitante Gellio, scripserat multis c in senatu placuisse, JJJ*^*- 

caris. J. 2?.] rhus sub conditione dimiserat. Appi- 

c In senatu placuisse) Idemjamante anus Exc. LegaU nnm. 6. (Pag. 348. 
senatus redire eos coegerat, quos Pjr- Excerpt. Fulv. Ursin.) 



they promised ; contrary to the opinion of some moralists. For in this 
way, mcn's lives are saved, and thoir captirity mado less harsh. If, 
however, a pcrson, having made such a promiso, is afterwards put in 
chains, ho will he liberated from his promise, if he made it to avoid 
heing put in chains. 

IX. A question is raised, idly enough, whether he who is captured 
can surrender himself to another than the captor. For it is abund- 
antly certain that no ono can hy a compact of his take away a right 
from another. And tho captor has already acquired a right, either hy 
tho right of war, or partly hy the right of war, partly hy the conces- 
sion of the superior authority which makes the war ; as we havo ex- 
plained ahove. 

X. With regard to the effects of compacts, thero is a noted 
question, whether private persons, if they are negligent in fulfilling 
their engagements, can be compelled by their own authorities. And 
the sounder opinion is, that they are compellable only in a regular 
war, on account of the Law of Nations, by which tho belligerents are 
bound to fulnl the rules of justice to each other, even with regard to 
the acts of private persons ; as for instance, if ambassadors had been 
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ut ii de decem captivis, qui redire nollent, datis custodibus ad 

Hannibalem deducerentur. 
Lib.ii 16. XI. De interpretatione tenend» reguloe jam aliquoties 

hocub.cto. memorat», ut a proprietate yerborum non recedatur, nisi ab- 

surdi vitandi causa, aut ex alia satis certa mentis conjectura : 

ut in dubio magis interpretemur yerba contra eum, qui legem 

dedit 

XII. Vitam pactus non etiam ad libertatem jus habet 
Vestium nomine arma non veniunt : sunt enim haec diversa. 
Venisse auxilium recte dicitur si sit in conspectu, etiamsi nihil 
agat : nam ipsa praesentia suam vim habet. 

XIII. At rediisse ad hostem non dicetur qui olam rediit 
ut statim exiret: rediisse enim ita intelligendi debet, ut in 
potestate hostium iterum sit. Contraria interpretatio vetera- 

Deqf.m.x. toria Ciceroni, stulte callida, qu» fraudem in se et perjurium 

d Jutta ausilia in pactis deditionis] Gotthieorum ProcopiL (Cap. 7. 12. 90. 
Sunt ejui pacti exempla quatuor in in. 37.) Aliud de Luca apud Agathiaxn 



violated by private persons. So Cornelius Nepos, as Gellius informs 
us, had written, that many of the senators were of opinion, that thoso 
of the ten captives who were unwilling to return, ahould be sent to 
Hannibal under guard. 

XI. With regard to Interpretation, the rules are to be observed 
in this case also, which wo havo several times mentioned ; that we are 
not to recede from tho propriety of the words, except in order to 
avoid an absurdity, or for some other good probable reason : that in 
a doubtful case wo are rather to interpret the words against him who 
gavo tho law : and tho liko. 

XII. He who has covenanted for his lifo, has not a right to his 
liborty also. Under the namo of clothes, arms are not inciuded : for 
they are differont in kind. Aid is said to have arrived, if it be in 
sight, though it be doing nothing; for the presence of it has an 
efficacy. 

XIII. But ho cannot be said to have returned to the enemy ac- 
cording to his promise, who returned secretly in order to go away 
again immediately : for ho was to be understood to mean by return, 
that he was again to be in the power of the enemy. The contrary 
quibbling interpretation is callod by Gicero siily cunning, involving 
fraud and perjury. And this interpretation is called by Gellius a 
fraudulent cunning; and those who had employed it were noted as 
ignominious by the censor, and made incapablo of giving evidence, 
and disreputable. 

XIV. When an agreement is made for surrendcring a city ezcept 
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habeat. Eadem Gellio fraudulenta calliditas, a Gensore igno- lu>. tu. la 
miniis notata, qui eam adhibuerant, intestabiles et inyisi. 

XIV. d Justa auxilia in pactis deditionis non faciendse, si 
ea advenerint, intelligi debenl talia quae periculum cessare 
faciant. 

XV. Notandum et hoo, si quid de executionis modo con- 
yenit, id conditionem non injicere pacto, ut si dictum certo 
loco solvi, qui locus postea dominum mutaverit. 

XVI. De obsidibus tenendum quod supra diximus, ple- Hociib. & sa 
rumque eos accessionem esse principalis actus: sed tamen 
conveniri etiam posse ut disjunctiva sit obligatio, nimirum ut 

aut fiat aliquid, aut obsides retineantur. Sed in dubio tenen- 
dum est illud, quod maxime est naturale, id est, ut accessio 
tantum credantur. 

Lib. i. (c. 7.) De Castello Corsicffi alia libro xvm. et in beUo in Mauros. 
apud Bizarum Historue Gemunris x. Habettaleet Cromerua Lib. xi. 



proper aid arrive, Buch aid is to be understood as makes the danger 
cease. 

XV. This also Is to be noted, that if any covonant is made as to 
the mode of executing the convention, that does not become a condi- 
tion of the agreement : as, if it were said that it is to be discharged 
in a certain place, which place afterwards changes its master. 

XVI. With regard to Hostages, what we have said above is to 
be observed, that in general, they are accessories to the principal act: 
but it may be covenanted that the obligatiou shail be disjunctive ; 
that either something shall be done, or the hostages retained. But in 
a doubtfui case, we must hold to the most natural supposition, that 
they are only accessories. 



CAPUT XXIV. 
DE FIDE TACITA. 

L Taclte quomodo fides interpo- non noceat, integrum esse rtt 

natur. suas promovere, 

II. Exemplum in eo qui in tute- V. De mutis signis ex eonsuetu- 

lam reeipi a populo aut rege dine aUquid signi/beantibus. 

expetit : VL De tacita approbatione spon- 

III. Qui eoUoquium postulat aut sionis, 

admittit: VIL Pama quando taeiie rtmissa. 

IV. Huie tamen, dum eoUocutori 

D e £cML 51 '• QILENTIO qusadam conveniri non male a Javoleno dic- 

O tnm est, qaod et in pubiicig, et in privatis, et in mixtb 
conventionibus usu venit. Causa h®c est, quod consensus, 
qualitercunque indicatus et acceptatus, vim habet juris tran&fe- 
rendi. Signa autem consensus sunt et alia proter roces et 

Lib.n.4. ff literas, ut non semel jam indicayimus. Quaedam natura insunt 

4, 5 ; Ui 1. 

#• actui. 

II. Exemplum sit in eo qui aut ab hostibus, aut ab ex- 
ternis veniens in alterius populi, aut regis fidem se dat : nam 
hic quin tacite se obliget, ne quid faciat adversus eum statum 
in quo prosidium petit, dubitari non debet. Quare sequendi 
non sunt qui Zopyri factum a reprehensione remotum aiunt : 
ncque enim fides ejus in regem, perfidiam in eos ad quos con- 



Chafter XXIV. 0/ Tacit Faith. 

I. It is vrell said by Javolenus, that some things aro agreed upon in 
siicnce. This happens inpublic conventions, and in private, and in mixed. 
The cause is this ; that consent, however indicated and accepted, has 
the force of transferring right. But there are other signs of consent, 
besides words and lettcrs, as we have more than once indicated. 

II. Some are by nature inherent in certain acts. For an example, 
tako him who coming from the enemy, or from strangers, gives him- 
sclf into tho hands of another people or king. For that such a per- 
son tacitiy binds himself not to do anything against that state in which 
he seeks refugo, cannot be doubted. Wherefore they are not to be 
followod, who say that the act of Zopyrus was free from blame : for 
his fidelity to his king does not excuse his perfidy towards those to 
whom he flod. The samo must be said of Sextus; the same of Tar- 
quin who wont over to Gabii. Yirgil speaks of Sinon's treachery and 
crimo. 
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fugerat excusat. Idem de Scxto Tarquinii filio, qui ad Gabios lw. i. «a 
se contulcrat, dictum esto. De Sinone Virgilius : m*. n. ▼. es. 

Accipe nunc Danaum insidias, et crimine ab uno 
Disco omnes. 

III. Sic et qui colloquium aut postulat, aut admittit, 
a tacite pollicetur, collocutoribus id innoxium fore. Hostibus 
per colloquii speciem violandis jus gentium violari pronuntiat 
Livius : addit, colloquium perfide violatum : nam per fidem lh>. x*xviii. 
mendose eo loco scribitur. Cn. Domitius eo quod Bituitum 
regem Arvernorum per colloquii simulationem accersitum, hos- 
pitioque exceptum vinxit, hoc a Valerio Maximo judicium Lib.ix.6. 
refert: Nimia glorice cupiditas perfidum existere coegit. 
Quamobrem mirari subit, cur scriptor libri octavi belli Gallici ca P . 2a 
Caesaris, sive is Hirtius est, sive Oppius, simile factum T. La- 

bicni referens, adjecerit, infidelitatem efus (Comii scilicet) sine 
ulla perfidia judicavit comprimi posse; nisi hoc Labieni 
magis quam scriptoris judicium est. 

IV. At non ultra tacita illa voluntas trahenda est quam 
dixi: nam dum collocutores nihil patiantur, specie colloquii aver- 
tere hostem a belli consiliis, sua interim promovere, perfidia 
vacat, et dolis bonis annumeratur : quare qui deceptum spe 

* Tacite pollicetur collocutoribus id a colloquio Narsetem telo transfigero 
innoxium fore\ Merito Agathias Rag- voluerit. Agath. Lib.n. (c. 7.) 
narim Hunnum culpat, quod abeuntem 



IIL So he who either asks for or grants a parley, tacitly promises 
that it shall be without damage to the partics parlcying. When enc- 
mies are harmcd under pretence of a colloquy, Livy says that the 
law of nations is violatcd : adding, Colloquium perfide violatum. So 
Valcrius Maximus, of Cn. Domitius, who had drawn in Bituitus, 
king of the Arverni, under pretcnce of a colloquy, and had then 
thrown him into chains: Too great greediness qfglory made him perfi- 
dious. And hence we mufit wonder why the writer of the eighth Book 
of Cesar^s Gallic War, whcther it bo Hirtius or Oppius, relating a 
similar act of Labicnus, adds : Ile judged\ that his (Gomius's) faith- 
lessness might be mppreseed without perfidy; cxcept we are to look upon 
this as the judgment of Labienus, not of tho writer. 

IV. But this tacit will [or promise] is not to be drawn beyond the 
limits which I havo stated : for provided tho collocutors suffer no harm, 
to turn away the enemy from warlike measures by the appearance of 
a colloquy, and in tho mcan time to push on our own designs, has no 
perfidy in it, and is reckoned among good stratagems. And thus 

r -. 26 

[grot. III. ] 
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ur xih. 47. pacis regem Persenm argnebant, non tam jnris ei fidei, qnam 
animi excelsi et glori® bellic® habebant rationem, nt ex his 

ub iii 1. 1& quae de dolis bellicis diximns satis potest intelligi. Ejosdem 
generis erat frans illa, qna Asdrnbal ex Ansetanis saltibus 
exercitnm servavit, et qna Scipio Africanus major sitnm cas- 

•tM?*' 17 " ^ " 101 Sjphacis perdidicit, ntrnmqne narrante Livio. Qno- 
rnm exemplum imitatus b L. Svlla bello sociali apnd Eserniam, 

ub. l & nt apud Frontinum legimns. 

V. Sunt et signa quaedam mnta ex consuetudine rignifi- 
cantia, nt olim vittae et rami olivarum : apud Macedones hasta- 
rnm erectio : apud Romanos c scuta capiti imposita, d signa 
supplicis deditionis, qu® proinde obligant ad arma ponenda. 
Qui vero deditionem accipere se significat, an obligetur, et 

jjb. hi.|| quatenus ex his qn® supra dicta sunt, petendum sit e Hodie 

* L. Sylld] Et Ceur Dictator ad- 222. nbi de Auyriis hoc didtnr.] ad 
yersns Tencteros etUiipetes. AppU- qnem locum notata Lindebrogii Tide: 
nns Exe. Legat. n. 16. acnta et rexiUa penreraa apad Romanos, 

c Scuta capiti imposita] Appianns notat idem Ammianna libro xxti. (cap. 

Civilium ii. x. pag. 512, nbi vide Valeaii notam.) 

* Signa ntpplicis deditionis] Apnd Snbmittere rexffla, Latinus Pacatna 
Penas manns post tergnm complicatae. Paneyyrico (c 86.) Apnd Oermanos 
Ammianns Lib. xtih. [Cap. riiL pag. et eornm exemplo alios, herbam porri- 



thoy who complained that Perseus was deceired by the hope of 
peace, took account, not so mach of right and of good faitb, as of 
magnanimity and glory : as may be understood by what we have said 
of stratagems. Of tho same kind was the trick by which Asdrubal 
savod his army from the Ausetanian jungle; and by which Scipio 
Africanus Major learnt the situation of tho camp of Syphaz: both 
which stories aro told in Liyy. And thesa ezamples are imitated by 
L. Sylla, in the social war at Esernia, as we read in Frontinus. 

V. Thoro are also certain mute signs which havo a signification 
from custom, as formerly fillets and olive-branches ; among the Mace- 
donians tho raising of spoars; among the Romans the placing tho 
shields on tho head, the sign of a suppliant surrender; which imme- 
diately obligos the persons to lay down their arms. As to him who 
signiftos that ho rccoivos tho surrender, whother ho be obliged, and 
how far, is to bo determined by what we have said above. At prosent 
a whito flag is a tacit sign of asking for a parley; and binds tho askers 
as much as if they usod words. 

VI. How far ongagements made by generais aro to be supposed 
tacitly approvod by the pooplo or tho king, wo have also discussed 
above ; namely, that it is so to bo understood, when the act is known, 
and anything is done, or not dono, of which no other reason can be 
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iii. 



vela candida tacitum habent signum petiti colloquii : obliga- 
bunt ergo non minus quam si yoce petitum esset. 

VI. Sponsio a ducibus facta quatenus tacite approbata a 
populo aut rege censeri debeat, et hoc jam supra diximus, Lib. n. i& 
nimirum ubi et actus fuit cognitus, et aliquid factum, aut non »13. 
factum, cujus rei alia causa extra voluntatem federis probandi 
dari non possit 

VII. f Pcena9 remissio ex sola dissimulatione non potest 
colligi ; sed opus est accedat actus talis qui aut amicitiam per 
se ostendat, ut fedus amiciti® causa, aut opinionem de tali 
virtute cui merito antefacta condonari dobeant, sive ea opinio 
verbis indicata est, sive rebus qu® ex more institutse sint ad 
talem significationem. 



gere, Plinius Lib. xxn. c. 4. Qui victi 
se dedunt inermea supplicant, ait Ser- 
vins ad i. Mneid. (487.) 

e Hodie vela eandida tacitum kabent 
signum petiti colloquii] Ignis succensus 
petiti colloqnii signnm apud septentri- 
onis populos. Meminit Johannes Mag- 
nus et alii. Plinius Lib. xv. 30. deLau- 
ru: ipsa pacifera, ui quam prartendi 



etiam inter armatos hostes quietis rit in- 
dicium. ( Cap. 30. ) 

f Pcence remissio] Tractat Poljbius 
serratus in Excerptis Legationum, num. 
122, an si remissa sit poena iis qui faci- 
nus fecere, simul remissa sit mandator- 
ibus? non puto, singulos enim tenent 
sua delicta. 



assigned but the will to approvo the convention. 

VII. The remission of a penalty cannot be collected merely from 
silence. It is necessary that there be added some act, which either 
of itself shews friendship, or a league on the ground of friendship, or 
an opinion of the existence of virtues which may give rise to a condo- 
nation of previous acts ; whether that opinion be expressed in words, 
or by means of things which by custom are appointed to convey such 
meaning. 
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CAPUT XXV. 



CONCLUSIO, CUM MONITIS AD FIDEM ET PACEM. 



I. Monita adfidem servandam. 

II. In bello pacem semper spec- 
tandam : 

Ul. Et ampUctendam etiam cum 
damnOf Christianis prceser- 
tim. 



IV. UtUe id victis : 

V. Etvictori. 

VI. Et quorum res dubice sunt\ 
VIL Pacem factam summa religi- 

one servandam. 
VIII. Votum et finis operis. 



I. 1 A TQUE hic finire me posse arbitror, non quod omnia 
-IJL dicta sint quae dici poterant, sed quod dictum satis 
sit ad jacienda fundamenta, quibus si quis velit superstruere 
speciosiora opora, adeo me invidentem non habebit, ultro et 
gratiaux referet. Tantum antequam dimitto lectorem, sicut, 
cum de bello suscipiendo agerem, monita qu&dam bello quan- 
tum fieri potest declinando adjeci, ita nuuc quoque monita 
pauca addam, quse in bello et post bellum yaleant ad fidei 



* Feris erunt similes] Legati Justi- 
niani apud Procopium Persicorum n. 
Chosroen sic alloquuntur : el /it; trpov 
nrapovra oe, <5 f3acrt\ev t o\ \6yot eyi» 
yvovTOf oi/K dv irore uofieBa Xotrpotjv 
rov KafSddov es ytfv ri)v 'Poofiaioov 
iv oxXotc i]Keiv t drifxdoavra fiev rovt 
itofiwfiocrfievovv aol evayxo* opKov^ 
o Ttov iv dvdpeoiroi* dtrdvrwv vararov 
re Kal ixypt&TaTOV elvai SokcT rijv i* 



dXXijXow iricrreoh re xal dXt)0e/a? 
ivexypov' 6ia\vcravra 6e rd? o~rov&*t 9 
&v tj <?Xiri? dxoXeVei-jrrat fi6mi rot* 
itd m}v iv ToXiftw Kaxoirpayiav ovk iv 
rS> dcr<f>a\et f3ia»Tevovcriv. ov ydp dWo 
ovdkv r6 rotovrov eliroi tiv dv elvat, ij 
r&v dvdptatroov TtjV Matrav <$; rijv rwv 
Orjploov perafSefSXricrOat' iv ydp rm /itj- 
iaptj cnrcvSecrOat, r6 nro\e/ietv dxc- 
pavra XeXel^reTai trdtrraf iroXc/tot 



Chapter XXV. The Conclusion, with admonitions to Qood Faith 

and Peace. 

I. 1 And here I think that I may make an end ; not that I have 
said all that might be said, but that enough has been said to lay the 
foundatioDB ; on which, if any one will orect a fairer Buperstructure, 
ho will bo so far from being the object of any grudgiog on my part, 
that I Bhall be grateful to him. Only before I dismiss the reader, as 
when I spoko of undertaking a war, I added admonitions on tho duty 
of avoiding war as much as possible, so now I will add a few admo- 
nitions which may teud in war, and after war, to the preserration of 
good faith and peace ; and of good faith, both on other accounts, and 
that the hopo of peace may not be dcstroyed. For not only is each 
commonwealth kept together by good faith, as Cicero says, but that 
greater society of which nations are tho mombers. If Faith bo taken 
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curam et pacis : et fidei quidem tum propter alia, tum ne spes 
pacis adimatur. Fide enim non tantum respublica quaolibet 
continetur, ut Cicero dicit, sed et major illa gentium societas : offic. u. u. 
hac sublata, ut vere Aristoteles, a vfjptjTai tj irpos dWrjXovs wut <%d 
yjpsla nov dvOpwirwv, tollitur quod inter homines est commer- 
cium. 

2 Itaque merito idem ille Gicero nefarium esse ait, fidem orat. pro 
frangere qu» continet vitam : sanctissimum, ut Seneca loqui- c. e. 
tur, humani pectoris bonum : quam tanto magis praestare p ^ 90 - 
debent summi hominum rectores, quanto ceteris impunius 
peccant : itaque fide sublata a feris erunt similes, quarum vim 
omnes exhorrent. Et justitia quidem in ceteris suis partibus 
saepe habet aliquid obscuri : at fidei vinculum per se manifes- 

tum est, imo ideo quoque usurpatur ut de negotiis omnis de- 
matur obscuritas. 

3 Quo magis regum est religiose hanc colere, primum 
conscienti», deinde et famse causa, qua stat regni auctoritas. 
Ne dubitent igitur, eos qui ipsis fallendi artes instillant, id 
ipsum facere quod docent. Non potest diu prodesse doctrina, 



ik, 6 nrepat oi/K e\<ov t ^otKp&tiv t»7* 
<f>uo*eto* tov9 avTtS 'xpujfievov? £s del 
ir€<puKev. Niri ad te prasentem, rex, 
fuBc haberetur oraiio, nunquam putas- 
temus Chosrotn Cabada filium cum 
armis intraturum in Jines Romanos, 
contemtis primum juramentis juratis, 
quod inier homines summum firmissi- 
mumque creditur veritatis et fidei pig- 
nus; ruptis praterea federibus, qu<t 



sola spes relinquitur iis qui ob belli 
mala non in tuto vivunt. Quid enim 
hoc aliud esse dicamus, quam hominum 
vitam in ferarum vitam mutare? nam 
sublatis federibus sequetur ut omnes in- 
ter se asterna gerant bella. Bella autem 
sine fine hanc vim habent, ut homines 
perpetuo teneant natura sute extorres. 
(Cap. 10.) 



away, as Aristotle says, the intercourse ofmen is abolished. 

2 Therefore Cicero rightly says, that it is atrocious to break that 
faith which holds life together ; the holiest good of the human heart, as 
Seneca speaks. And this, the supreme rulers of mankind ought to 
be more careful of preserving, in proportion as they have more 
impunity for their violations of it : so that if faith be taken away, they 
will be like wild beasts, whose strength is an object of general horror. 
And in other parts of its sphere, justice has often somewhat that is 
obscure ; but the bond of good faith is manifest of itself, and indeed 
is used to remove obscurity from ail othor matters. 

3 And therefore it is especially the office of kiugs, to cherish good 
faith ; first, for tho sake of conscienco, and then, for the sake of good 
opinion, by wbich the authority of kingdoms stands. Let tbem be 
certain therefore that they who instil into them acts of deceit, are 
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[Ltt.HL 



qu® hominem bominibos insociabilem facit : adde et Deo in- 
Yisam. 

II. Deinde in tota belli administratione non potest secu* 
rus et Deo fidens animus retineri, nisi semper in paeetn pro- 

orattdcas gpectet. Verismme enim dictum a Sallustio: eapientes pacis 
Rpi$t.%A md causa bellum gerere : cui congruit Augostini sententia : non 
pacem quceri, ut bellum exerceatur, sed bellum geri, ut pax 
TH.jw.iLct acquiratur. Ipse Aristoteles non semel accnsat gentes qpm 
bellicas actiones qnari pro ultimo ^fine sibi proponerent Fe- 
rinnm quiddam vis est, qus in bello maxime eminet: qno 
diligentius curandum est nt bnmanitate temperetur, ne niminm 
feras imitando dediscamus bominem. 

III. Pax ergo tuta satis haberi si potest, et malefactorum 
et damnorum et sumtuum condonatione non male eonstat: 
prsecipue inter Christianos» quibus pacem suam Dominns lega* 

AMi.xu.ia vit. Cujus optiraus interpres nos vult, quantum fieri potest, 
quantum in nobis situm est, cum omnibus pacem quserere. 
Viri boni est initia belli invitum suscipere, extrema non liben- 

/mmoaiwdf ter persequi : ut apud Sallustium legimus. 

fff*"* IV. Satis quidem hoc unum esse debet, sed et plerumque 



1 Ante Stagyritam, Proceptor ip- 
lios Plato jam id YituperaTerat, loco 
insigni, ubi boni Legislatoris esse ait, 
pacU canua potins ea qns pertinent ad 
bellum, qnam negotia pacis belli caussa 
ordinare, et ad bellicas rationes rero- 
care: Our' av vofioQeTij? <£k/>i/9ij« 9 el 
fitj x^P lv «fp *?*"!* tc? ToXepov voftoQe- 
toi fidWoVf rj r£>v iroXefiiKtav evexa 



Ta Tt7« fflpifyiiv. Dt Leaib. Lib. i. pag. 
628 e. Tom. n. Ed. H. Stepk. J. B. 
b Arutoteles sie emmciat] Philo vero 
de Constituiione Principi* (pag. 733 d. 
Ed. Parit.) hnno in modnm: elpjvrj 
Kav $ o<po6p* i-rifyifjuo*, \woiTe\eerripa 
iro\ifiov pax quamvis eum magno de- 
trimenio, beUo uHlior. [Locus Abis- 
totelis reperitur in Rhetor. ad Alex. 



thomsolvcs tho deceivors thoy would make them. Doctrines cannot 
long work woll, which mako man unfit for society with man; and 
wo may add, hatoful to God. 

II. In tho next place, a mind serene and trusting in Qod 
cannot ho rotained in tho wholo administration of a war, except it 
always look to pcaco. As Sallust most truly says, Wise men cany 
on war for the sake of peace : and to this the opinion of Augustine 
agroes ; and of Aristotle. It is a ferine force whioh is prominent 
in war; and must be tempered with humanity, that we may not 
coaso to bo men, by imitating brutes. 

III. If therefore a poaoo sufficiontly safe can be had, it is not 
ill socurod by the oondonation of offenses, and damages, and ex- 
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utilitas humana eodem trahit : primum eos qui minus valent : 
quia periculosum est longum cum yalentiore certamen, et, ut 
in navi fit, jactura aliqua redimenda major calamitas, omissa 
ira ac spe fallacibus, ut recte Iivius dixit, auotoribus. Hunc Lft.vii.4a 
sensum b Aristoteles sic enuntiat : KpetTToy tq7$ KpeiTroai iie- 
pos Tt Ttov virapxopTwv irpoeaOat, tj iro\efi(p KpaTtfievras 
auTovs auTols xpqjmaaiv awoXeaOai' satius est his, qui plus 
pollent, aliquid rerum suarum relinquere, quam bello victos 
cum rebu8 perire. 

V. Sed et eos qui validiores sunt : quia bonis suis rebus, 
ut idem Livius non minus vere ait, ampla ac speciosa dan- ^n>- 
tibus paz est: ac melior tutiorque quam sperata victoria. 
Cogitandus enim Mars communis: $i€%tT€ov, ait Aristoteles, 
tcx? /JL€Ta/3o\di tc(9 ev iroXeptp ws TroWal Kal irapaKoyoi 
yivovTai' cogitandum in bello quam multoz quamque impro- 
vi803 mutationes accidere soleant. In oratione quadam pro 
pace s apud Diodorum culpantur ol to fieyeOo^ tg>v evtjfie- 

pqfMTtoV 7Tpoa<p€pOfJL€VOl, toa7T€p TtJS TV)(tJS OVK 61/a\\d£ 

eiOiafxevtjs fipafieveiv Ta /cara TroXefxov irpoTept/fxaTa' qui 
rerum gestarum a se magnitudinem extollunt, plane quasi 



30. 



cap. 3. unde etiam petitus est alter, 
quem Anctor adfert in paragrapho se- 
quenti. J. B. 

* Oratio illa erat contra Pacem, non 
pro Pace: nimirnm Demagogi cujua- 
dam Atheniensis Cleophontis, qui ipse 
rerum gestarum ab Atheniensibus mag- 
nitudmem extollebat, nt vulgua ad bel- 
lum concitaret. Hnjua autem argu- 



menti imbecillitatem prudenter ostendit 
Diodorus Siculus, cujus ipsius verba 
illa sunt, ul<rjcep tqv tvx*J*> &c. Bib- 
lioth. Hist. Lib. xm. cap. 53. pag.359. 
Ed. H. Steph. Unde patet, Auctorem 
nostrum, memorue vitio, aut festinan- 
tem, in loco isto laudando lapsum esse. 
J.B. 



penses: especially among ChriBtians, to whom tho Lord has given 
his peaco as his legacy. And so St Paul, his best interpreter, exhorts 
us to livo at peaco with all men. As Sallust says, A good man takes 
up tho beginning of war reluctantly, and docs not follow its extremes 
wiliingly. 

IV. This of itself ought to be enough ; but often human TJtility 
draws men the same way : those first who are the weakest ; for a long 
struggle with a more powerful adversary is perilous ; and as in a ship, 
we must avert a greater calamity by some loss, putting away anger 
and hope, fallacious advisers, as Livy says. So Aristotlo. 

V. But also this is for the benefit of the stronger : for as Livy 
also says, To them peace, if they grant it, is bounteous and creditable, 
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divini humanique juris intelligentem duit, qussque semper 
cogitet lectam se ministram ad regendos d homines, Deo caris- 
simum animal 



evTeXe* tov Geov Kryfia. Pag. 239. Ed, 
Lugd. B. Salm. Ubi Platonis Testigia 
sequitur, qui statuit,|.Homines esse ey 
twv «cntfutTwv Tott Geotc. In Phje- 
done, pag. 62 b. Tom. i. Edit. H. 



Stepk. Diserte rero Philo, Judeus, 
Graece idem, qnod heic Anctor noster 
Latine : Z<2ov t& deo<f>i\ecrraTov b 
"Avfy>orro«, &c De Sommu, pag. 681 
s. Edii. Paris. J. B.] 



hands : and may he giye to those persons a mind fitted to understand 
and to respect Rights, divino and human ; and lead them to recollect 
always that the ministration committed to them is no less than this ; 
— that they are the gorernors of Man, a creature most dear to God ! 
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RERUM PRJECIPUARUM, AC VERBORUM, 
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Prior numerus librnm, alter caput, ierfhu paragraphum, reliquus vero subdrrisionem paragr. 
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A. 

Abdicari regnum an possit. ii. 7, 26 
Abdicato filio an qnid debeatnr. ii. 7, 7 
Abitns tutus qnomodo sumatur. iii. 21, 16 
Abrahamns bello adjnTit extraneos a fide. ii. 

15, 9, 6 
Abrahamns res hostiles sibi acqnisitas judicat 

etdedicat. iii. 6, 1, 1 
Abrahami filii ex Cethnranon habnernntpar- 

tem hereditatis. ii. 7, 8, 3 
Absentes an partem prod» ferant. iii. 6, 

17,5 
Absentium jus prasentibus accrescit. ii. 5, 20 
Absolrere cur satius quam condemnare. ii. 

23,5,1 
Absolntio a juramento, unde Tim habeat. ii. 

13, 20, 2 
AbstinentiaB in solo pacatornm exempla. iii. 

17,2 
Absurda nemo credendns est velle. ii. 16, 22 
Absnrdns inteUectus, yitandns. ii. 16, 2, b 

5, &6 
Acceptatio pro altero fSscta qnid operetnr. ii. 

11, 14, & 17 
Acceptatio an pnscedere alienattonem possit, 

U.6,2 
Accessionis jus quale. ii. 8, 11, et seqq. 
Accipi plns potest qnam quod nostrnm est, 

sed snb onere reetitnendi quod excedH. iii. 

1,4,1 
Accnsare an Christiano oonreniat. ii. 20, 

15,16 
Accnsatores ex offlcio pubUcoconstitui melins. 
U. 20, 15 



Achsei dolis abstinebant. iii. 1, 20, 3 

Acquiri bello non possnnt qus penes hostes 
snnt Sed non hostinm. iii. 6, 5, & 26, 1. 
Acqniruntur bello qnoad jus externum que 
hostis noster bello acquisiverat. iii. 6, 7, 1 

Acquisitio naturalis in bello. iii. 6, 1, 1, 2. 
Berum originaria. ii. 3, 1. Acquisitiones 
improprie dict» juris gentium. ii 8, 1 

Actio injuritB an Christiano conveniat. ii 20, 
10,1,2 

Actionum injustarnm gradus. ii. 20, 29, 1, 3 
— ^— forensinm et belli iidem fontes. 
U. 1, 2, 1 

Actor ut bellum vitetur re dubia potius ce- 
dere debet. ii. 23, 11 

Actus homini ineritabUes an puniri possint. 
U. 20, 19. Qui humanam societatem non 
spectant, puniendi non sunt. U. 20, 20. Ex 
more communes nemini prohibendi. ii. 3, 
22. Interni an pnnibUes inter homines. U. 
20, 18. Imperfecti an puniantur jure gen- 
tium. u. 20, 39. Contra consdentiam ilU- 
citi. ii. 23, 2. PubUd et privati in bello 
pubUco. iii. 6, 10. Benefid. U. 12,2. Per- 
mutatorU. U.12,3. Diremtorii. ibid. Com- 
municatorii. ii.12,4. Mixti. U. 12, 5. Po- 
sitivi et negativi quantum differant. U. 15, 
17, 2. Communes a dividuis distinguendi 
drca restitutioDem. iii. 10, 4. Contra ju- 
ramentum faetus quando dt vitiosns taiw 
tum, quando et irritus. U. 13, 19. Humani 
quotuplices. U. 13, 1. 

'Adiairora. U. 8, 7 

AdmiraUtatis uatura, U.12, 25. Contractus. 
U. 12,4 
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Adonia a regno exheredatus. ii. 7, 25 
Adoptaiua ex conjectura Toluntaria succedit. 

ii. 7, 8, 1 
Adoptivi non succedunt in regnis a populo 

delatis. ii. 7, 16 
Adulter et adultera ad quam restitutionem 

teneantur. iL 27, 15 
Advocatis jus. L 3, 21, 3 
^Edificare in littore an liceat et quatenua. ii. 

2, 15, 2 
^Edificatio in mari aut littore. ii. 3, 0, 2 
JSqualitas exigendi in contractu qualis re- 

quiratur, et quare. ii. 12, 11, 1. In con- 

tractibua requisita quotuplex. ii. 12, 8. 

Rei in contractibus qualis. ii. 12, 12, 1 
JEquivocatio. iii. 1, 10. Vide Locutio am- 

bigua. 
JE.% et aurum diduci possunt ii. 8, 21 
JEtaa est quid personale. ii. 7, 18, 2 
^tolornm mos. iii. 20, 31 
Afrorum mos circa pnedam. iii. 6, 14, 3 
Agamemnonis juramentum de re illicita. ii. 

13,6 
Ager potest vendi mensura nominata, non 

tamen ad mensuram. ii. 8, 12 
Agri divisi, sive assignati sive Hmitati : men- 

sura compreheusi, arcifinii sive oocupatorii. 

U. 3, 16, 1. Capti quando intelligantur. ifi. 

6, 4. Capti publici fiunt. iii. 6, 11, 1. 

Capti : de mVHebrsBorum, Lacedaxnonio- 

rum, et Romanorum mos et consuetudo. 

iii. 6, 11, 2. Prirati in dubio non censentur 

ardfiniL ii. 8, 12, 1. Postliminio recipiun- 

tur. iii. 9, 13, 1 
Agricolis parcendum. iii. 11, 11, 1 
Ager Bosotus secundum fines qui ante bellum 

erant intelligendus. ii. 16, 6 
Agesilai dictum. iii. 1, 6, 2 
'Ayn. ii.21,14,2 

Agnatica successio linealis. ii. 7, 23 
Alapam occidendo alterum arcere an liceat 

jure naturao, an evangelico. ii. 2, 10, 1 
Alendi liberi, etiam rulgo qmesiti : etiam ex 

ineestis, quod jus Romanum sprerit. ii. 7, 4, 2 
Alexander latro et praedo dictus. U. 1, 1, 3 
Algerienses prsedones. iiL 8, 19, 2 
Aliena res occupari potest, ad vitandum pe- 

riculum. iii. 1, 2, 2. Ad debiti consecutio- 

nem accipi quando possit ii. 7, 2, 1, 2. 

Alienam rem accipere pro debito non licet, 

ubi debitum per judicium consequi datur. 

ibid. Bestituere unde et quatenus tene- 

amur. ii. 10, 1, 2. Reddens, promium in- 

rentionis non recte petit. ii. 10, 1, 5 



Alienandi sua jus natnrale. ii. 6, 1, 3 
Alienati imperii exempla. i. 3, 12, 3, 6 
Alienatio requirit actum externum et accep- 

tionem. ii. 6, 1, 2 
Alienationis requisita qujedam mere sunt 

juris civilis. ii. 6, 1 
Alieno uti quomodo liceat iL 2, 6, 1; 7; 11 

qui utitur in necessitate, tenetur ad 

restitutionem. ii. 2, 9 

— debito nemo obligatur naturaliter msi 
hsBres. ii. 14, 10 ; ii. 21, 19 ; iii. 2, 1, 1 

Alimenta an liberis debeantur, et quo lensu. 

ii. 7, 4, 1, 3 
!4Xt;6o/i#cctv. ii. 13, 13 
AUodialia regna quam suoceesionem sequan- 

tur. iL 7, 20, 1 
AUuvio cujus naturaliter. ii. 8, 11, 13 

■ quando cedat proximorum pnedionmi 

dominis. ii. 8, 12, 2, & 13, & 15 
Alvei mutatio an fines immutet. ii. 3, 16, 1; 17 
Alveus siccatus cujus naturaliter. ii. 8, 9. 

Privatis quando cedat. iL 8, 13, 18. Cujaf 

jure gentium. ii. 8, 9 
'A/uo^TTj/ua quid. iii. 11, 4, 2 
Amens promittendo non obligatur. iL 11, 6^ 1. 

Amenti falsum dicere, non est mendacium. 

iii. 1, 12, 1. Amentes populi, an dominium 

habeant. iL 22, 10 
Amid qui sint in jure postliminiL iii. 92, 1. 

Amicorum causa bellum recte aoscipitur. 

ii. 25, 5. Amicitia non ex aola indigentia 

nascitur. ii. 1, 9, 3. Amiciti» oonrentio in 

pace quid operetur. iiL 20, 40 
Ammonit» nee foBderati, neo perpetui hoates 

HebrsBorum. iL 15, 9, 5 
'A/Hpipokia apud Rhetores. iL 16, 4, 1 
Animantia muta alunt sobolem. iL 7, 4,2. 

Animantibus qu» ruri inserriunt parcen- 

dnm. iiL 12, 4, 4 
'AvdpoXijyj/ia quid. iii. 2, 3, 1 
Angariatus sequi quo sensu a Christo jube- 

atur. i. 2, 8, 5 
Angli» regni successio. iL 7, 30,3. Angli» 

jus circa prtBdationes qu» contra legem 

fiunt. U. 17, 20, 2. 
Animus Titiat actiones sua natura lidtas. iL 

15, 9, 9 
Anni (centum) tres ferme sdtatee, ii. 4 7 
Antiochus an jus habuerit in Hebraeoe. i. 4, 

7,5 
'AvdpwfroTraOeia* figura, iL 13, 3, 3 
Anthropophagi. ii. 19, 2, 1 
Aodis factum quale. L 4, 19, 4 
A<p6ap<ria quid. ii. 2, 2, 1 
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'AttXottjc quid. ibid. 
Airoo-Te/Miv. ii. 20, 39, 3 
Apostolorum judicatio qualis. ii. 22, 14, 1 
Aptitudo juris species, quid. i. 1,7; ii. 17, 2, 2. 
Moralis non facit nasci obligationem resti- 
tutionis. ii. 17, 2, 2. Et proprie debituro, 
bene distinguenda ubi concurrnnt. ii. 7, 3, 
4, 1 ; ii. 17, 2, 2 
Aqua profluens quienam sit. ii. 2, 12 
Aquas corrumpere in bello an liceat. iii. 4, 17 
Ara Misericordiae apud Athenienses. ii. 21, 5, 2 
Aratori bovi parcendum. ii. 12, 4, 4 
Arbiter de beUo lectus de possessione pro- 
nnntiare debet. iii. 20, 48. Arbitri officium 
quod. iii. 20, 47. Inter reges vel judices. 
ibid. Arbitrorum genera. iii. 20, 44 
Arbor scienti» boni et mali, cujus rei svmbo- 

lum. ii. 2, % 2 
Arbor vit®, cujus rei symbolum. ibid. 
Arcifinii agri, sive occupatorii. ii. 3, 16, 1 
'ApxireKToviKii Aristoteli qua?. i. 3, 6, 2 
Argumentis paribus pars utra pneferenda. 

ii. 23, 5 
Argumenta, qualia in jndicandis moralibus. 

ii. 23, 3, 4 
Arma apud Roman. postliminio cur non re- 
cepta. iii. 9, 14, 2 

hosti alicujus subministrare hostis est. 

iii. 1, 5, 2 
Armis hostium nti licitum. iii. 1, 8, 4 
Armorum vox quid significet. ii. 16, 5 
Arragonica successio. ii. 7, 36 
Arrogatio. ii. 5, 26 
Artium vocabula quomodo accipienda. ii. 

16,3 
Arx quid. ii. 16, 3 
Asia> mos circa pnedam. iii. 6, 14, 3 
Asmonaei. Vide Maccabaei. 
Assecurationis contractus. ii. 12, 3, 5. Na- 

tura. ii. 12, 23 
Assertio a promissione multum distat. iii 

1,18,1 
— mera futuri quid, et quam vim ha- 

beat. ii. 11, 2 
Asylorum jura quibus prosint, quibus non. 

ii. 21, 5 
Atticum jus de captivis redemptis. iii. 9, 10,3 
Auctores belli injusU ab aliis discernendi. iii. 

11, 5, 1 
Aves quorum sint. ii. 2, 5 
Auxilia ab una parte promissa intelliguntur 

sumtu petentis. i. 16, 12, 3 
Auxilium mittere quis excusetur. ii. 16, 27, 1 
. venisse quando dieatur. iii. 28, 12 



B. 

Barbari male a Grsecis pro hostibus habiti. 

ii. 22, 23 
Barclaii sententia de jure resistendi, quod 

sit penes populum, vel majorem ejus par- 

tem. i. 4, 7, 4 
Bellandi pro alio justse cauaae. ii. 25, 1, 1 
■■ jus inferioribus potestatibus quibus- 

dam concessum. i. 3, 4, 2, & 5, 1 
Bellantium extra territorinm qu» capiuntur 

an jure belli acquirantur. iii. 6, 26, 2 
Bellare quidam lege vetantur. i. 5, 4 
Bellum a natura quo sensu. i. 2, 1, 5. Jnris 

gentinm quo sensu. i. 2, 4, 1. An vetetur 

lege qnse data est Noso. i. 2, 5, 2. An ve- 

tetur lege evangelica. L 2, G, 1, & 7, 1, & 8, 1 
Belli definitio. i. 1, 2, 1. Vocis origo. i. 1, 2, 

2. Bellum an justum aliquod jnre naturo. 
i. 2, 1, 1, 2. Aliud privatum : aliud publi- 
cum : aliud miztum. i. 3, 1, 1. Privatum 
an licitum post constituta judicia, etquibus 
casibus. i. 3, 2, 1. Privatum aliquod lcge 
Mosis permissum. i. 3, 2, 2. An cum eran- 
geUo pugnet. i. 3, 3, 1. Ambrosii et Au- 
gustini dicta contra illud. i. 3,3,2. Justum 
ac solemne quid. iii. 3, 1, 1. Ex edicto, 
iii. 3, 5. Cn. Manlii in Galatas an jnstum. 
i. 3, 5, 4. Caii Csesaris in Germanos an 
justum. i. 3, 5, 4. Octavii et Decimi an 
justa bella : Cassii quoque bellum an justum. 
i. 3, 5, 5. Publicum, solemne vel rainus 
soiemne. i. 3, 4, 1. Gerere resenratum ha- 
benti summum imperium. i. 3, 5, 3. Quan- 
do et quatenus ab inferioribus potestatibus 
geri possit: et an tale bellum publicum 
dicendum. i. 3, 5, 1. Et an geri possit ab 
iliis ex conjectura voluntatis superioris. i. 

3, 5, 3. An civile sit pejus tjrannide. i. 4, 
19, 3. Pro sociis, et pro amicis. ii. 25, 4, 5. 
Suscipi potest pro quibusvis hominibus. ii. 
3, 5, 6. An licitum pro subditis et alienii. 
ii. 25, 7, 8. Geri potest per homines im- 
probos. ii. 26, 5 ; iii. 1, 22. An lidtum in 
eos, qui in naturam delinquunt. ii. 20, 40, 1. 
An licitum, ut cogantur aliqui fieri Chris- 
tiani. ii. 20, 48, 1. Ad injustum obligatur 
nemo. i.3,23; ii.11,8; ii.13,7; ii.15,13,1. 
Pro solo offensivo quando sumendum. ii. 
16, 13, 3. Non licitum ob nimiam poten- 
tiam vicini tantum. ii. 1, 17, 1. Juatum 
aliunde vitium habere potest. ii. 22, 17 1 % 
An utrinque justum detur. ii. 23, 13. Omit- 
tendum sspe nostri et nostrorum causa. ii. 
24, 4, 1. Ob poenam suscipere debet 
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▼alidioria multo. ii 24, 7. Suadpiendum 
ez necessitate ant oecasione. ii. 24, 7, 9. 
Pacia caosa gerendnm. i. 1, 1; iii. 25, 2. 
Statim geri potett nt indictom est. iii. 3, 13. 
Injustum qui gessit, recte ad impensas sol- 
▼endaa cogitur. iii. 13, 3. Pacis causa. iii. 
15, 2, 1. Belli caus» justific» debent pub- 
licari. ii. 26, 4, 5. Efficientes caus», prin- 
cipales, adjuvantea, instrumentales. i. 5, 1. 
Cansa juata, injnria sola. ii. 1, 1, 4. De- 
fensio ▼it», iL 1, 3. Cansa Belli auaaori», 
et juatific», et principia illins, iL 1, 1, 1, 2. 
Injnsti effectus injustL iiL 10, 3. Vindicta 
modum excedere non debet. iii. 11, 1, 2. 
Non justi cana» possunt esse probabiles. 
iii. 11, 6, 1. Jnre quinam oecidi poasint. 
Vide Oecidere et OccidL 

Belli denunciandi formul». iiL 3, 7. Circa 
Belli indictionem institnta chilia. iii. 3, & 
Bello non indicto an capta eapientinm fiant. 
iii. 3, 12 

Bello capta jnre gentium acquiruntur. iH. 6, 
2, 1, 3. Cnjus jure ipso gentium fiant. iii. 
6, 2, & 7. Bingulorum fieri frequens aen- 
tentia. iii. 6, 8, 9 

Bellorum civilium crndelitas, iii. 7, 5, 3. 
Bello injusto capta an restitnenda ab eo 
qui cepit. iii. 10, 3, 6. Et an restitnenda 
ab eo qui detinet. iii. 10, 6, 1. Cum resti- 
tunntnr, an qnid detrahi possit. iii. 10,6, 2. 
Bi consumta sint, bon» fidei possessor non 
restitnit. iiL 10, 6, 2 

Bello cirili res qnomodo acquirantur. iiL 6, 27 

— non solemni res quomodo acquirantur. 
iii.6,27 

— quaBsita quasdam Begis propria fiunt. 
L 3, 12, 3 

— injusto extortum secuta pace an repeti 
possit. ii. 17, 19 

_ (ez) irregularitas. ii. 24, 10 

— (in) qu» capi et non oapi possunt. iii 
13, 2, 3, 4 

Bellorum mala. ii. 24, 10, 1. Pro alienia sub- 
ditis susceptorum exempla. ii. 25, 8, & 
cap. 20, 40, 2. 

Bella publica, sine causa, injusta. ii. 1, 1, 3. 
Pro alils per naturam licita et probata. L 
5, 2, 1. Bello an peti possint persecutores 
Christianismi. ii. 20, 49, 2. Bella sine ullis 
causis, feritas. ii. 22, 2. Ex causis sua- 
aoriia, non justificis, prredatoria. ii. 22, 3. 
An susciplenda ob dettcta in Deum. H. 20, 
44, 1. Pro subditis justa et an neeessario 
auedpienda. iL 25, 1, 2. Ob leres causaa 



▼itioea. ii. 24, 1, 2. Jueta ante Moatm. L 
2, 2, 1. Justa Mosis extra canaae a Beo 
jussas. ibuL Improba HebrsBomm postre- 
mis temporibus. L 2, 8, 16. Ob legatos 
▼iolatoe. iL 18, 11. Ob aepeliendoa mor- 
tuos. ii. 19, 5, 5. Ob pcenam. iL 20, 38, 1 

Beneficia prineipis an durent poat ejus mor- 
tem. ii. 14, 13. Principum an aemper re- 
▼ocari poasint. ibuL Begum quotuplida. 
ibid. Qu»dam ignotia tribuenda, ii. 15, 9, 
2. Etiam malia debent ChristianL iL 15, 
10, 1. Benefidia (in) conferendia gradus 
obseivandL ibicL 

Benjaminitarum cum ceteris Israelitis con- 
troTersia. iL 13, 5 

Besti» dominus an ex facto besti» teneatnr. 
ii. 12, 21 

Bonum (publicum) prirato prehabendum. L 

Bona arita m sucoessione distinguuntur a 
noviter queritia. ii. 7, 9, 1, & 10. quwua 
naturaliter relicta cenaeantur. iL 7, 9. No- 
▼iter quaesita naturaUtercredunturproximo 
relicta. iL 7, 10, 1, 2. Legatorum an poa- 
aint pro debito capi. ii. 18, 9. Subditorum 
ex facto auperiorum obligantur ex jure 
gentium. iii. 2, 2, 1, 3. Jure dvili aut 
jnre gentium qucsita SBque alienantur in 
pace. iL14,8; ffi.20,9 

BovXcirrucif qu» Ariatoteli. L 3, 6, 2 

Brabantorum lex contra Uberoa ex secundia 
nuptiis. iL 7, 8, 2 

BrasidjB dictum. ii. 16, 6 

C. 

C. CaBsaria bellum in Arioristum quale, iiL 

3,10 
CanansBia se dedentibns percere potaerunt 

Israelit». iii. 13, 3, 4 
Canones quid constituant circa populationes. 

iii. 12, 4, 4. De serris quomodo intelli- 

gendi. iii. 7, 6, 5 
Caperebeilo quomodo sit contrm caritatem. 

Ui. 13, 4, 1. Hominea in bello quatenus 

liceat. iii. 14, 1, 1 
Capienda non sunt bona innocentium, n ex 

debitoribus prindpalibus nostmm conaeqni 

possumus. iii. 13, 4, 3 
Capita rernm. iii. 11, 5, 1, & 6, 1 
Capitalia qmedam ddicta post efangelium 

pnedicatum. L 2, 7, 13 
Capitalea cognitionea our defngerint Chria- 

tiani. i. 2, 9, 4 
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Capti quando possint interfici iii. 11, 16, 1 

Captio Romanorum adrersns Carthaginien- 
ses. ii. 16, 15 

Captionum exempla. 3. 16, 5, 6 

Captivus idem pluriboB pretiom debere po- 
test. iii 21, 26. An redire debeat, mortuo 
eo quem redimere debebat. iii 21, 30. 
Captiri promissum de reditu in careerem 
valet. iii. 23, 6. Res, nisi apprehens», non 
acquiruntur. iii. 21, 28. Quorum in potea- 
tate nunc sint. iii 7, 9, 2. Ooddi belli jure 
possunt. iii. 4, 10. An quovis tempore oc- 
cidi posaint ibicL De Captivis et rebus cur 
specialiter conveniri debeat. iii 9, 4,3. Cap- 
tivorum redemtio, permutatio. iii. 14, 9, 1. 
Quam favorabilis. iil 21, 23. Posteri, serri. 
iii. 7, 5, 2. Redemtionem que vetant leges» 
an just». iii. 21, 24. Bona Romano jure 
fisco cedunt, si heres nullus sit. iii. 9, 10, 4 

Captus alii se dedere non potest. iii. 23, 9. 
In bello justo an licite fngiat. iii 14, 7 

Capta actu bellico quorum sint. iii. 6, 14, 1. 
Bello quatenus consrientia pura acqniran- 
tur aut retineantur. iii 13, 1, 2. Injusto 
non fiunt capientium jure interno. iii 16, 1. 
Prioribus dominis reddita. iii 16, 2. Post 
pacem initam reddenda. iii. 20, 20 

Capti bello servi fiunt etiam oitra delictum. 
iii. 7, 1, 2. Censentur, qui intra prnsidia 
ducti sunt. ibid. Gratis dimissi. iii 14, 9, 
2. Quibus acquirantur. iii. 7, 5, 4. Cap- 
torum bello liberi et posteri, an servi, et 
quatenus. iii. 7, 2, & 5, 2. Captis parcen- 
dum in bcllo. iii. 11, 13, 1,3. Exceptiones, 
qu» vulgo eontra adferuntur. iii. 11, 16, 1, 
5. Quid faciendum, ubi servitus in usu non 
est. iii. 14, 9 

Captivitatis jus etiam injuria dicitur. iii. 7, 6, 
4. Non est jus gentium universale. iii 7, 
8. Quale his temporibus. iii 7, 9, 1 

Capu» civitatis interitus. ii. 9, 6 

Caritas nos obligat sepe, ut clare loquamur. 
iii 1, 10, 3. Multa vetatqu» ex jure stricte 
snmto fieri possnnt. iii 1, 4, 2, & cap. 4, 13 

Carnifex quomodo de justitia sententi» in- 
struendns. ii. 26, 4, 9 

Caro imbedllam corporis conditionem signifi- 
cat. i 2, 8, 14 

Carthago, cives an urbem significet. ii. 16» 15 

Castell» regni successio. ii. 7, 22, 1, & 30, 3 

Castigatio utilis ei qui castigatur. ii 20, 7, 2 

Casus improvisi conductorem non liberant. 
ii. 12, 18 

Catonis Censorii dolus. iii 1, 13, 2 



Caus» injuste, et suasorie, et exempla ntri- 
usque. ii 1, 1, & cap. 22, 1. Impellentes qua 
peccatum excusant. ii 20,29,1. Abstrahen- 
tes a peccato qu». ii. 20, 30. Dispensandi 
in trinsece et extriniec». ii 20, 25, & 26. Sub- 
nascentes in bello. iii. 1, 3, & cap. 13, 3, 1 

Celare quid sit in contractibus. ii 12, 9 

Cepiase beilo rem quando quis dicatur. iii. 
6,3 

Certamen singulare an permittendum ad bel- 
lum vitandnm. ii. 23, 10 

Certamina certo numero an licita. ifl. 20, 43, 
1,5 

Certus non est certiorandus. ii. 12, 9, 3 

Chirographi Thessalorum controversia. iii 
8, 4, 2, & cap. 9, 9, 1 

Christus non est tantum interprea legis per 
Mosem dat». i 2, 6, 3 

Christi faeta non omnia nos ad imitatkmem 
obligant. i 3, 3, 8 

Christiani non restiterunt malis Imperatori- 
bus, etiam cum pretextus esset probabilis 
resistendi. i. 4, 5. Jurarunt per res creatas 
cnm respectu ad Deum. ii 13,11,2. Etiam 
sine armis militant. ii. 26, 5, 2. Tenentur 
auxilio esse Christianis periolitantibus ob 
religionem. ii. 15, 12 

Christianis an resistere snperioribus permit- 
tatur in aumma necessitate. i. 4, 5, & oap. 
4, 7, 8. Yeteres etiam in summa necessitate 
non restiterunt, cum possent i. 4, 7,9, & 14 

Christianorum foadus inter se; ejus obligatio. 
ii. 15, 12. Veterum sententia de juramento. 
ii 13» 21, 1, 4, 6. Mos circa oaptos. iii 
7,9,2 

Christianos an deeeat ex pneda qusstum fa- 
cere. iii. 18, 4 

Circumcidi Christiani an potuerint iil. 1, 
8, 3 

Circumcisio ad quos populos pertinuerit i 

1, 16, 5. Olim multis populis cur necessaria. 

i 1, 16, 3. Ab extraneis sponte susoepta, 

et quare. i 1, 16, 6 
Citatio in lods non tutis. iii. 3, 14. In re- 

pressaliis. iii. 2, 7, 3 
Civis eorum capi potest, qui nostrum civem 

injuria detinent. iii. 2, 3, 5. Innocens an 

juste dedi possit, ut excidium vitetur. ii. 

25, 3, 1, 4 
Civium et servorum differentia. iii 8, 2 
Cives Romani quo sensu dicantur qui in orbe 

Romano vivunt. ii 9» 11, 2. Quando jus 

damni repetendi habeant in magistratua. ii 

17, 3. An absoedere a dvitate postint. ii 
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2, 6, 24, l, 3. Cmtatem indemnem qao- 

modo pnesteat. ii. 5, 24, 2 
Ciritas qnomodo diridatur, ct quo effeetn. ii. 

9, 10. Bello rieU an desiaat ririu* 

UL 8, 3. IojosU doo desinit riritas 

iiL 8, 2, 1, 2. A piratarnm eostu qoid dis- 

tet. fiL 3, 2, 1 
Civitates foaderate imperio distmctss. L 3, 7, 

2. ImmorUles qoo 10110. iL 9, 3, 1, 2. 

Detdscentes reeipere contra ainiritiam est. 

HL 20, 41, 2 
CrdUtk res belli jareacqmruntar. UL8,4,1, 

2. Jns in rires. H. 5, 24, 2. Jasinmagis- 

tratos quale. iL 17, 3 
Oarigatio. UL 3. 7, 1 
Classisqoid. iLJ6,3 
Clansola, *t edera tamem rata wumecad. Ui. 

20,35 
. ti populus ve/tf, qoid operetor. iii. 

22,2 
Clemeos Alexandrinus pro poenis et militia, 

i. 2, 10, 1 
Clementia in bello. UL 11, 7, 1, 5 
Clerid belio arcentor, et qoatenos. L 5, 4 
Clericis interdicU est militia. L 2, 10, 4 
Clero olim exdusi qoi post baptismom mili- 

Ussent, aot magistratam gessissent. L 2, 

10,10 
Coemtio an lidta. iL 2, 24t 
Cogendns ad religionem Christianam nemo. 

iL 20, 49,1 
Cogere pognat cnm sUtn inferioris. i. 3, 17, 

1 ; iL 14, 6, 2 
Cognatica soccessio Unealist et ejos fonda- 

mentnm. ii. 7, 22, 1 
Collegio destrncto an res maneant eornm, 

qni aliis fnpersont. ii. 9, 4 
Colonbe natoraliUr non sobsont ciritati ma- 

trid. U. 9, 10 
CoUoquiam postulans ad quid obligetur. Ui. 

24, 3. Colloqnio durante res suas pro- 

morere Ucet. ibid. CoUoquU usus ad vi- 

Undum bellum. ii. 23, 7 
ComiUs legatorum an sint inriolabUes. ii. 

18,8 
Commeandi jus qualem inUrpreUtionem re- 

dpiat iiL 21, 22. Securitas etiam extra 

territorium dantis porrigitur. iii. 21, 14 
Commeatus an ad bona extendatur. iii. 21, 

18. Morte dantis an exstinguatur. iii. 21, 

20 
Comroeatu (in) comites quL UL 21, 19 
Comminatio nemini jas dat. il. 13, 3, 4 
Commisslones. Vide DimicaUones. 



Commerciorum libertas. fi. 2, 13, 5 
CotnmodaUrins ad qnid teoeatar. fi. 12,13,1 
Commodstor qoando intrm prssdictam tess- 

pas rem r e p etere possit. ii. 16, 17, 1 
Commonio an dnrare poosft. iL 2, 2, L 

Qoibos ex caosis cessaverit. ibitL 
— — qo o modo introdncU, qusBqoe jnra 

dederit. i.2, 1 ; iL 2, 2. Duplex est, rel ex 

simpUciUte, rel ex cbariUte. iL 2, 2 
Compensari non potest id, qnod bello caiwm 

dedit, ant jnre gentiam Uctam est. ifi. 19, 

19,1 
Compensmtk) debetar sabditis, qu or au i bona 

pace aficnata snnL fiL 20, 7, 2 
Compensatione non est Issdendom jos tnrtfi. 

iiL 19, 19, 3 
Compensatnr cnm promisso res injnsto de- 

tcnta. UL 19, 15. Debitnm. OuL Dam- 

num datum, et pama. ifi. 19, 19 
Compromissi nsos ad beHnm TiUndnm. fi. 

23,8 
Concessio immnniUtis a Tectigmlibus et tri- 

bntis qnomodo intelligenda. iL 16, 27, 1 
Concessnm an morte con c e ss o ri s mtereai. in. 

21,20 
Conciliis (in) Christianis nnde alfi afiis prss- 

cesserint. U. 5, 21 
Concnbinatus quidam speoies matrimonfi na- 

turalis. iL 5, 15, 1 
Concupiscere in decalogo qnid. iL 20, 39, 3 
Condicere. iiL 3, 7, 1 
Condictiones. iL 1, 2 
CondHio non impleto liberat fidem. fii. 19, 

14,1 
— — si res maneant eodem loeo, quando 

Udte indt. U. 16, 25, 2 
Conditiones contra enm, qni elocntns est, 

potios interpretand». UL 20, 26 
Conditionem deferentis an 

plus valeant U. 16, 32 
Conjectur» ad interpreUtiones. fi. 16, 20, 1. 

Extendentes. ibid. 2. Bestringentea. iL 

16,22 

Conjunctorum locus ad interpretationem 

ii. 16, 7 
Conjugium. Vide Matrimonium. 
Consensus solus indudt obligationem. fi. 6, 

1, 2; Ui. 2, 2, 2 
■ populi in rebus modicis sequi fs- 

cUius pnesumitur. U. 6, 11 
Consilia et pnecepU interdum indistincte 

efferuntur. i. 2, 9, 4 
■ sapientum quantnm raleant» fi. 23 

3,4 



AC VERBORUM. 



417 



Consiliarii Regnm quomodo obligentur ex 

bello injusto. iii. 10, 4 
Consita an solo cedant. ii. 8, 22 
Constantiss debitnm quale. ii. 11, 3 
Constantinopolitani nullum jus ad eligendum 

Imperatorem habuerunt, quod non depen- 

deret a populo Romano. ii. 9, 11, 2 
Constituens non semper superior constituto. 

i. 3, 8, 13 
Consuetudo quomodo introducatur. ii. 4, 5, 2. 

Pro consensu populi in jure conceden- 

darum jurisdictionum. iL G, 10 
Consuetudo horum temporum de mobilibus 

bello captis. iii. 9, 15. De recipiendis de- 

ditis. iii. 11, 14, 2 
Consumens nummoe furtivos ad restitutionem 

tenetur. ii. 10, 2, 2 
Consortia impiorum vitare, sapiens monitum. 

ii. 15, 9, 10 
Contrahendum (ad) nemo metu impellendus. 

ii. 12, 10 
Contractus quid. ii. 12, 7. Contractuum di- 

▼isio. ii. 12, 2, 3. Contractus innominati 

qni, et unde dicti. ii. 12, 3, 3 
Contractu populi facto cum liber esset, Rex 

postea factus tenetur. ii. 14, 12, 2 
Contractus vergens ad perniciem publicam 

an obliget. ii. 14, 12, 4 
Contractus Regum secum ferentes aliena- 

tionem pecunis populi, regni, partis regni, 

patrimonii regalis an valeant. ii. 14, 12, 5. 

Contractus regis an actionem pariant. ii. 

14, 6, 2; & §§ 4, 5, 9. Subditis jus cogendi 

non dant ii. 14, 6, 2 & 2, 2. An leges di- 

ceodi. ii. 14, 9, 1 
Contractus et leges misceri possunt ibid. 

■ . perfectus sine scriptura. ii. 16, 

30 

■ regum et populorum an interpre- 
tandi ex jure Romano. ii. 16, 31 

Contractui extrinseca non sunt indicanda. ii. 

12, 9, 2 
Contractibus (in) vitium rei indicandum et 

quare. ii. 12, 9, 12 

■ — (de) leges Romanorum et He- 
broorum. ii. 12, 13, 2 

invasorura sive tjrannorum po« 



puii non tenentur. ii. 14, 14 
Contractuum natura repudiat ambiguas locu- 

tiones. iiL 1, 10, 3 
Contumelia quo sensu ab injuria distinguatur. 

i. 2, 8, 7 
. Conventio de redemtione an rescindi posset 

ob lsssionem. iii. 21, 27 



Conventionum divisio in publicas et privatas. 

ii. 15, 1 ; iii. 20, 1. Publicarum divisio. ii. 

15,2 
Conventiones. Vide Contractus et Foedera. 
Convictua cum impiis et contumacibus qua- 

tenus sit illicitus, qualis prohibeatur. ii. 15, 

9, 10, & 10, 3 
Cornelius mansit Centurio post baptismum. 

i. 2, 7, 9 
Cornelia lex pro heredibus eorum, qui post- 

liminio rcdierunt. iii. 9, 10, 4 
Corpus ad servitutem obligari potest ii. 15, 

10,4 
' natnrale idem quamdiu dicatur. ii. 9, 

3,1 

2,2 



ex terra ortum terro debetur. ii. 19, 



[grot. III.] 



humanum bestiis dari miserandum. 

ii. 19, 2, 4 
Corpora hominum debent dissolvi extra con- 

spectum. ii. 19, 2, 5 
Corcyrensis controversia inter Athenienses et 

Corinthios. ii. 16, 13, 3 
Corraria quid. iii. C, 12, 2 
Credens pecuniam patri ad alendum filium 

actionem habet in filium. ii. 10, 2, 3 
Creditor tenetur de perceptis fructibus supra 

usuram. ii. 10, 4 
Culpa sine dolo sufficit ad restitutionis obli- 

gationem. iii. 10, 5, 2 
^— media intcr injuriam et infortunium. 

iii. 11,4,1 
Curatores regni summum imperinm habere 

possunt. t 3, 11, 2 
Curae clericis interdictsp. i. 2, 10, 10 
Cyri et ArsicsB controversise. ii. 7, 28 

D. 

Damnum quid, et unde dictnm. ii. 17, 2, 1. 
Contra honorem et famam datum. ii. 17, 22. 
Faciendo quomodo dctur. ii. 17, 6, 7. Non 
faciendo quomodo detur. ii. 17,8,9. Damni 
directe dati, et in consequentiam distinctio. 
ii. 21 , 10, 1. Causa qui dicantur. ii. 17, 10. 
Dati consequentia quss censeantur. ii. 17, 
11. Darona in dubio pace remissa censen- 
tur. iii. 20, 15. Damnum datum ob causam 
turpem retineri potest. ii. 10, 12. Datum 
ob rem honestam, sed alioqui debitam, an 
retineri possit. ibid. 

David quomodo et quatenus Sauli restiiit i. 

4, 7, 4, 6 
. res acquirit jure belli, iii. 6, 7, 1 

27 
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David a juramento illicito implendo abstinet. 

ii. 13, 6 
Debendi vox divenas habet significationes. 

ii.7,3; & 4, 1 
Debitmn non ex justitia causam juatam bello 

non dat. ii. 22, 16, 1 
Debita an remiasa pace pnesumantur. iii. 20, 

16 
Debito unireraitatis an singuli obligentur, et 

qnatenns. ii. 5, 17 
Debitorem carceri eximens creditori tenetur. 

iii. 1, 5, 3 
Decalogi prima quatuor pnecepta continent 

omnia vera) religionis membra. ii. 20, 45 
DecemTirorum RomaB juramentum de re illi- 

cita. ii. 13, 6 
Decent non ea omnia, quss licent. iii. 4, 2 
Deceptiones, qua» vitand» Christianis. iii. 1, 

12, seqq. 
Decima de prsada consecrata. iii. 6, 1, 1 
Deditua nec receptus an civis maneat. ii. 21, 

Dediti sine conditione an ocddi possint. iii. 

4,12 
Deditio conditionata, et ejus effectus. ii. 15, 

7,2 

Dediti quando possint interfici. iii. 11, 16, 1. 

Recipiendi. iii. 11, 14. Deditis pure quid 

faciendnm sit, statnendum a rege, aut a 

populo. iiL 22, 11. Deditornm oppida in- 

cendi possunt jure belli. iii. 5, 1 
Deditio pura. iii. 20, 49, 1, & 2, 5, 31 
■ antequam mnrum aries percusserit. 

iii. 11, 14, 2 
Defendere innocentem an teneamnr, et qnan- 

do. ii. 25, 3, 1 & cap. 4, 8, 2 
Defendens se non opus habet denuntiatione 

jure naturo. iii. 3, 6 
Defensio an jus det in tertium, qui non inva- 

dit ii. 1, 4. Rerum, an jus det occidendi. 

ii. 1, 11. Licita in aggressoris adjntores. iii. 

1,3; iii. 1,5,3 
Defensionis actus pacem non rumpit. iii. 20, 

36,&38 
Defensio in bellis publicis quae, et qualis. ii. 

1, 16. In his, qui bello cauaam dederunt, 

non licita. ii. 1, 18 
Deflorator virginis ad quid teneatur. ii. 17, 

15 
Defunctis gratia redditur in liberls. ii. 7, 9, 2 
Dcjectus dicitur, qui vetitus est accedere. ii. 

io, 12, 1 
Delatio conditionis ante acceptationem non 

obligat. ii. 10, 32 



Deliberati et indeliberati actua distinciio. fii. 

11, 4, 2, 3 

Deliberationibus (super) politicis regulse. iL 

24,5 
Deliberationum fines, et media inter se com- 

paranda, et quomodo. ibid. 
Delicta quomodo contractibus comparentur. 

ii. 20, 2, 2, 3 
Denuntiatio honesta etiam ubi non necessaria. 

iiL 3, 6, 3. In quibus bellis neeessariav. iii. 

3, 6, 2. Fura et conditionata. iii 3, 7, 3L 

Ad proximum pneaidium. iiL 3, 7, 2. Cor 

requiratur. iii. 3, 11. Denuntiatione an 

opus, ubi legati violati sunt. iii. 3, 14 
Depositarins ad quid teneatur. ii. 12, 13, 1 
Depositnm pnedoni reddendum, si dominus 

non appareat. ii. 13, 15, 2 
Deposita bona post publicationem fisco non 

priori domino reddenda, et qnare. ii. 10^ 

1,* 
Depositam apud se rem suam nemo reddere 

tenetur. ii. 10, 1, 4 
Derelictum quid censetur, spe recuperandi 

amissa, ii. 4, 5, 1 
Desertores jus legationis non*habent. SL lfl^ 

2,2 
Desperatio hosti eripitur, rebus serratis. fiL 

12, 8, 1 

Despoliatio quid. iiL 6, 14, 7 

Deua promittendo obligatur. ii 11, 4, 1. Ih 
juramento testis et ultor. H. 13, 10. Pro* 
bavit jus praxto. iii. 6, 1, 2. Nocentibus 
parcit innocentum causa. HL 1, 4. 3. Qno 
jure efficiat, ut peccata posteris noceant. 
ii. 21, 14, 1, 3. Quo sensu dicatur mutare 
consilium, et posnitentia ducL iL 13, 3, 4. 
Quando dicatur improprie nos fallere. ibid. 
Populo cladem immittit ob Regum ikcta, 
ii. 21, 17. Airro<pw^ quo sensu. ii. 20, 4, 2. 
Fropter se omnia fecisse quo sensn dicatur. 
ibid. An non possit agere, nisi ob finenu 
ii. 20, 4, 2 

Dei jus in homines. iii. 1, 4, 3. Lenitas in 
novo faedere. iL 20, 11, 1. Honor ubi agi- 
tur, clare loquendum. iii. 1, 10, 3. Faetmn 
circa liberos peccantium cur hominibns non 
imitandum. ii. 21, 14, 1, 3 

Deo mendacium non convenit. iii. 1, 15,1« 
Magis quam hominibus obediendum ag- 
noscunt et philosophi. L 4, 1, 3; ii. 26, 3, 1 

Dictatoris potestas aliquando summa. i. 3, 
11,1 

Diem, (ad eum) exclosive, an incIuaiTe Intel* 
ligendum. ii. 21, 4 
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ZHerwn vox ln fcederibus quomodo intelll- 

genda. H. 10, 5 
Diis asscripta qus juris sunt gentium. ii. 19, 

1,2 
AiKauifxaTa. i. 1, 9, 2 
AtKacrriKii qun Aristoteli. i. 3, 6, 2 
Diligendoram gradus. i. 2, 8, 10 
Dimicatio singularis qnibua casibus licita. iii. 

1,15 

Dimicationei sine fructu illicitas. iii. 11, 19 

Dimidinm naTium de integris intelligendum. 
ii. 16, 5 

Direptio prsedn qualis. iii. 6, 18 

Direptionis concedend» aut negandsa ra- 
tiones. iii.6, 18, 2 

Disciplina militaris Romana. iii. 18, 1, 2 

Dispensandi in lege poenali caus» quse. ii. 20, 
25, 26 

Dispensatio distinguitur ab fequitate. ii. 20, 
27 

Dissimnlatio an licita. iii. 1, 7 

Divisio rerum ad bellum vitandum. iL 1, 2, 
5, & 2, 8, 1 

Divortia olim licita, Christianis prohibita. ii. 
5,9,2 

Do ut des. ii. 12, 3, 1 

Dolor non dat jus occidendi. iii. 11, 16, 5 

Dolus bonus quis. iii. 1, 6, 3. An ex genere 
semper malorum. iii. 1, 6, 4. In bello an 
licituB, et quis. iii. 1, 6, 1, 2. Doli raali 
▼ox. ii. 10, 2, 2. Dolo contrahens ad quam 
restitutionem teneatur. ii. 17, 17. Res 
hostium capere licet. iii. 6, 12, 2. Dolis 
abstinere generosum. iii. 1, 20, 1 

Domanii fiructus distinguendi a domanio. ii. 
6,12 

Domanium. Yide Patrimonium populi. 
.Dominatio paucorum ad regnum accedit. iii. 
15,8 

Dominium externum. iii. 6, 3, 1. Naturaliter 
et per alium acquiritur. iii. 6, 9, 1. Furiosi 
unde, ii. 3, 6. Infantis unde. ibid, Con- 
ditionatum. ii. 3, 16, 1. Reruro, qu» pon- 
dere, mensura, et numero constant, quando 
transeat. ii. 10, 12. Externum sine interno. 
ili. 7, 6, 1, 3 

Dominia quomodo intereant sublato snbjecto. 
ii 9, 1, & 2, 1, 3, & 1, 4, 1 

Dominus rei pnsferendua ei, qui deposuit, et 
quare. ii. 10, 1, 4. Qui denunciarit, ne 
serro crederetur, tenetur de peculio aut in 
rem verso. ii. 10, 2, 2 

Dominum rei, qnam possidet, ignorans, ne- 
mini tenetur. ii. 10, 11 



Domini rerum, qua de navi jactsa sunt, par- 
tem ab aliis repetunt. ii. 10, 9, 2 

Domos incendere inhumanum. iii. 12, 2, 2 

Donare pro transigere. ii. 16, 5 

Donatio an acceptari possit mortuo donatore. 
ii. 11,17 

Donationes a magistris militnm fact». iii. 6, 
17,6 

Atopotpopoi serri unde. iii. 14, 5, 3 

Dubitare quis potest contemplatire, non ac- 
tive. ii. 26, 4, 2 

Dubitans subditus an recte mflitet ii. 26, 1, 
4, 8. De jure quid facere debeat. ii. 23, 3, 
4. Quomodo ad judicandum dirigi possit. 
«.23,2,2; ii. 23,5, 1 

Duellum. Vide Dimicatio singularis. 

Dux proprie quis. iii. 22,1. Milites quatenus 
obliget. iii. 22, 6. De belli causis trans- 
igere non potest. iii. 22, 7. Inducias dare 
potest. iii. 22, 8. Homines, imperia, agroa 
jam acquisita concedere non potest iii. 22, 
9, 1, 2. Condonare potest nondum quao- 
sita, etiam qui summus dux non est. ibid. 

Dncis belli jus eximium in pneda. iii. 6, 17, 3 

Duces belli dispensatores praedas apud Ro- 
manos. iii. 6, 15. Romani quomodo se 
gesserint circa praedam. iii. 6, 16, 1, 2. 
Quidam de pneda nihil dccerpserunt. iii. 6, 
16, 1, & 17, 4. Quomodo obligentur ex bello 
injusto. iii. 10, 4 

Ducum pacta quam recipiant interpreta- 
tionem. iii. 22, 11 

Duratio rei naturam non mutat. i. 3, 11 



£. 

Ecclesia jus an habeat in Infideles. ii. 22, 

14,1 
'E*4tfceii/ quid apud Paulum Apostolum. L 3, 

5,6 
Elpnvn quid. ii. 15, 5, 3 
Eleazari factum. iii. 4, 18, 2 
Eligens indignum reipublica? tenetnr. ii. 17, 3 
Emens rem alienaro restituere eam renditori 

non potest. ii. 10, 10 
Ementi pignus a creditore tenetur qui oppig- 

noravit, etiam si res sit aliena. ii. 10,2, 2,f. 
Emtor rei captaa bello injusto an quid im- 

pendii deducat iiL 16, 3 
*Evairrio<pdv«ia. ii. 16, 4, 1 
'Ev«xvpiaap.ol. iii. 2, 1, 2 
•ErroXal. i. 1, 9, 2 
'EirtclKiia. u. 16, 26, 1 

27—2 
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*EiritiK«(a. fontes et reguUe. ibuL 

'ETrifiaxia. ii. 15, 6, 2 

'E-r«o/>*reor. iL 13, 13 

Episcoporum consilia circa bella. ii. 23, 4, 2 

'Eiroxai. U. 3, 10, 1 

Equi et equae quas postliminio apud Romanos 

recepta. iii. 9, 14, 1 
Errans hotti obligatur ex pacto. iii. 23, 4 
Errantes in partem Christiau» religionis an 

puoiendi. ii. 20, 50 
Error an irritum actum faciat. ii. 11, 6, 1 
Esseni non jurabant. ii. 13, 21, 4. 5 
EvangelU preecepta an contineantur in jure 

naturali. i. 2, 6, 1, 2 
EvopK€?v. ii. 13, 13 
'E^aiperov. iii. 6, 17, 3 
Exceptionem habenn jus habet ad pecnniam 

redactam ex bonis suis venditis. ii. 10, 2 t f. 
Executionis ad modum quod pertinet, condi- 

tionem non facit. iii. 23, 15 
Exercitoria actio unde. ii. 11, 12, 13 
Exercitores an tcneantur in solidum ex facto 

magistri. ii. 11, 13 
Exercitus quid. ii. 10, 3. justus. ibid. 
Exhseredato filio an quid debeatur. ii. 7, 7 
•E£i*. ii. 9, 3, 1 
Exitus liber cum itinere libero intelligendus. 

U. 1G, 5 
Exploratores graviter puniendi causa. iii. 4, 

18,3 
Exsules non tenentur imperiis civitatis. ii. 5, 

25 
Exteri quomodo de rebus bello captis judi- 

care debeant. iii. G, 25 
Exteris quomodo jus nascatur ex lege cirili. 

ii. 2, 20 
Exterorum res retinentur pro jure nostro, 

aut civis nostri. iii. 2, 3, 5, & 5, 2 
Externi testari non prohibentur jure naturalL 

ii. 0, 14, 2. Juris qualis efficada. iii. 7, 7 
Externum dominium sine interno. iii. 7, 6, 

1,3 
Extrinseca contractui non sunt indicanda. ii. 

12, 9, 2 



F. 

Facio ut facias. ii. 12, 3, 1, 5. Ut des. ibid. 

Facinorosi an sepeliendi. ii. 19, 4 

Facultas, juris species, quid et quotuplex. i. 

1, 4, 5. Eminens, quid. i. 1, G 
Facultatis (mera?) quse sunt, aniempore amit- 

tantur. il 4, 15 



Falsum dicere amenti, et infanti, non est 
mentiri, stricte sumta voce. iii. 1, 12 

Fato fieri quss dicantur. iii. 6, 12, 1 

Favor in promissis. ii. 16, 10 

Favorabilia in dubio realia. ii. 16, 16, 1, 3. 
Quomodo interpretanda. ii. 16, 12, 1, 2 

Fecialium usus Rom». iL 23, 4 

Federatus an defendendus contra federatum. 
ii. 15, 13, 1 ; ii. 25, 4, 1 

Fedus quid. ii. 15, 3, 1. Quando renovatum 
censeatur. ii. 15, 14. An duret parte rio- 
lata. ii. 15, 15. Antiquius quando prae- 
ferendum. ii. 15, 13, 3. Cum populo reale. 
ii. 16, 16, 1. Cum rege non semper per- 
sonale. ii. 16, 16, 2. Jus dat regi qoi regno 
pulsus est. ii. 16, 17. Cum populo, aut 
justo rege, invasori sive tyranno non prod* 
est ii. 16, 18. lmequale proprie juris- 
dictionem non dat. L 3, 21, 2, 3. Inssquale 
quod. i. 3, 21, 1 

Federe inssquali qui tenetur popnlns, liber 
esse non deainit. i. 3, 21, 1, 3 ; ii. 18, 2, 2. 
Ineequali qui tenetur rex potest swnmum 
imperium retinere. i. 3,21, 3. (in) superior 
quia dicatur. i. 3, 21, 2, 8 

Federis rumpendi materia odiosa. ii. 16, 13« 1 

Federa qwcdam idera statuunt, quod jus na- 
tune, et quare. ii. 15, 5, 1, 3 

Federis princeps imperium in quibiui rebus 
habeat i. 3, 21, 8. Inroqualis periouU unde. 
i. 3, 21, 10 

Federa insqualia contrahunturetiam ubi bal- 
lum non fuit. ii. 15, 7, 4. An oontrmU 
possint cum his, qui alieni sunt a vera reli- 
gione, quss, et quatenus jure natur», jure 
Hebrsso, jure evangelico. ii 15,8,&omp.9,l, 
& cap. 10, 1. Cum quibusdam popnlia vetita 
lege Hebraea, iL 13, 4, 2. Qujb favorabilia, 
qus3 odiosa. U. 10, 16, 3. iEqualia, tnm paeis, 
tum societatis. ii. 15, 6, 2. Inssqnalia. U. 
15, 7. ^qualia de commerchs. H. 15, 6, 9. 
Personalia. U. 16, 16, 1, 3. Realia. ibid. 

Federati inssquales an jus legandi haboant. 
ii. 18, 2, 2 

Federum divisio. U. 15, 4, 5. Insequaliam 
divisio. ii. 15, 7, 1. Distinctio circa jus 
postliminii. UL 9, 18, 3 

Femins9 captivsB. Hebneorum lex pro illia. 
iU. 4, 19, 2. Succedunt in regnia patrimo- 
nialibua. ii. 7, 11, 1. Quomodo obnoxJst 
beUicojuri. Ui. 11,9? 1; 3 

Feminis parcendum. ibid. 

Fene quorum sint? lex, quss ems regi addicH, 
non injusta. U. 2, 6, In svlvia privatis non 
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aunt nullius. u. 8, 2, 3, 4. . Sunt Principum 

in Germania. ii. 8, 6 
Feras an dominns amittat si aufngerint. ii. 

8,3 
Ferruminatio non facit confusionem. ii. 

8,21 
Feuda Franca, sire libera. i. 3, 23, 2. Lon- 

gaeva possessione acquiruntur. ii. 2, 10, 3 
Feudale jua in personam, et in rem. i. 3, 23, 

1,2,3 
Feudalis obligatio non tollit summum im- 

perium. i. 3, 23, 2 
Feudalia regna qua successione deferantur. 

ii. 7, 20, 21 
Feudum ligium. i. 3, 23, 2 
Fides in bello. iii. 19, 1. Predoni, et tyranno 

debetur. iii. 19,2, 1,2. Perfido an servanda. 

iii. 19, 13. Compensando quomodo libere- 

tur. iii. 19, 15. Tacita quae. iii. 24, 1, 4, 5. 

Commendata in bello. iii. 25, 1. Qua vira 

habeatjuramenti. ii. 13,22 
Fide (in) esse quid. i. 3, 21, 3. (bona) rem 

alienam qui emit, pretium an repetat. ii. 

10,10 
Fidei bellica» partitio. iii. 20, 1 
Fidei (bonse) et stricti juris discrimen an va- 

leat inter populos diversos. ii. 16, 11 
— possessor non tenetur de re qu» 

perut. ii. 10, 3 

■ si rem alii donaverit, an 
teneatur. ii. 10, 7, 4. Si rem vendiderit, an 
et quando teneatur. ii. 10, 8 

■ an naturaliter fructus 



suos faciat. ii. 8, 23 

ad rei restitutionem te- 



netur. ii. 10, 1, 3 



recte impendia repetit, 
et qu»> ii. 8, 23 

— (mala?) possessor quale jus tempore ac- 
quirat. iii. 7, 6, 2 
— - — — — — an speciem perdat. ii. 8, 



20 



impendia repetit. 2, 8, 



24 



Fideicommissum familiae relictum quem ordi- 

nem sequatur. ii. 7, 24 
Fideicommisso obnoxia longwvo tempore ac- 

quiruntur. ii. 4, 10, 3 
Fidejubens et solvens pro aliquo contempla- 

tione tertii actionem habet in eum qui 

liberatus est. ii. 10, 2, 2 
Fidejussio qualis actus. ii. 12, 6 
Fidejussor ad mortem obligari non potest, 

•ad exilium potest, ii 21, 11, 2, 3 



Fidejussoris obligatio, immediate unde. ii. 21 . 

11,1 
Filia fratris majoris an praferenda fratri mi- 

nori in regni successione. ii. 7, 32 
FOius an debeat accusare patrem proditorem. 

ii 18, 4, 7, & cap. 26, 3, 2. A patre rege in 

regno exhsredari an possit. ii. 7, 25. Natut 

patre jam rege an praferendus ante nato. 

ii. 7, 28 
Filio abdicato et exheredato an quid debeatur. 

ii.7,7 
Filii naturales an succedant patri, et adoptari 

possint. ii. 7, 8, 2 
Finitivus status rhetorum. ii. 16, 3 
Flacci dolus. iii. 1, 13, 2 
Flumen totum interdum ripam alteram sequi- 

tur. ii. 3, 17, 1, & 18, 1. Idem quo sensu. 

ii. 9, 3, 2 
Flumina quomodo occupentur. n. 3, 10, 1 
Fluminis cursu mutato an imperii fines mu- 

tentur. ii. 3, 16, 17 
Foedus. Vide Fedus. 
FoBnufl nauticum. iii. 12, 5 
Funeraria actio cujus natura. ii. 10, 9, 2 
Francici juris successio in regnis. ii. 7, 21 
Francorum imperium distinctum a Romano. 

ii. 9, 11, 3. Regni divisio in orientale et 

occidentale. ibid. Regum successio olim 

aliquatenus a populi voluntate pependit. 

ii. 9, 11, 3. Jus de postliminio extra bellum 

publicum. iii. 9, 19, 2. Jus circa servos. 

iii. 7, 8. Mos circa praedam. iii. 6, 16, 2 
Frater minor an praferatur fratris majoris 

filio. ii. 7, 31 
Fratris filius an patruo regis praferendus in 

successione. ii. 7, 32 
Fraudantes vectigalia ad quid teneantur. ii. 

17,16 
Fructus ut uni populo vendantur pactio an 

licita. ii. 2, 24. Qui restituendi. ii. 10, 4, 

6. Industriales rei non debentur. ii. 10, 4. 

Consumpti an restituendi. ii. 10, 5. In 

pace qui concessi intelligantur. iii. 20, 22. 

Cum re restituendi. ii. 10, 1, 5. Resti- 

tuendi ex damno dato. ii. 17, 4 
Fur ad quid teneatur. ii. 17, 16 
Furis nocturni et diurni distinctio quo jure 

nitatur. ii. 1, 12, 1 
Furiosus promittendo non obligatur. ii. 11, 5 
Furtum contra jua naturale. i. 1, 10, 4 

G. 

Gabaonitarum controversia. ii. 13, 4, 2 
Gallicum jus de prada maritima. iii 6, 24, 8 
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GaDis jos drca pra)dationes quss contra le- 

gem publicara fiant. ii. 17, 20, 2 
Gekicam jas de insula et alloTione. ii. 8, 14 
Generis nomen sepe adhjeret speciei. iL 16, 9 
Germanl una axore contenti antiquitus. iL 

5,9.4 
Germania non fait pers Rom. ImperiL iL 9, 

11,1 
Germanorum reteram latrodnia. iii. 3, 2, 3 
Gfgmntam srtas. iL 2, 2 
Gladiam accipieas gladio peribit, qao sensa 

dictam. L 3, 3, 7 
Gladios gessernnt ApostoU qaidam. L 3, 3, 4 
Twmpin Aristoteli quid. iL 16, 26, 1 
Gothorum moderatio in bello circa res sacras. 

iiL 12, 6, 3 
Gradas in Leritico prohibiti, an et nonc ma- 

trimonia impediant. ii. 5, 19, 1. Qui in 

Leritico per interpretationem prohibid cen- 

■eantur. iL 5, 13, 4 
Gned aliqaando plares nzores habaere. ii. 5, 

9,4 
GrsBCorum mos circa pnedam. iii. 6, 14, 2 
Gratia mortuis quomodo reddatar. iL 7, 9, 2 
Gratiam referre prius quam beneficium con- 

ferre. ii. 7, 9, 2 
Graria gupra modum eximenda a Terborum 

unirersifate. iL 16, 27, 1 
Gubernandi tres fornue. L 3, 8, 9 



H. 

Habitatio an concedenda externis, et qoibos 

legibos. iL 2, 17, 1 
Hssres non tenetur ex ri eola juramenti faeti 

a defuncto. iL 13, 17, 1. An de pcena 

teneatur. ii. 21, 19 
Hsoreticus Augustino quis. ii. 20, 50, 4 
Harmonica proportio an in poenis locum ha- 

beat ii.20,33 
Hastarum erectio. iiL 24, 5 
Hebnoi jussi sacra gentinm abolere. iii. 5, 1, 6 
Hebrsois an licuerit beneficia dare extraneis, 

aut ab iis acdpore. ii. 15, 9, 3 
Hebnoorum lex pro foeroinis captivia. iii. 4, 

19, 2. Mos de agris captis. tii. 6, 11, 2. 

De corona yicti regis. iii. 6, 24, 4. Jus drca 

serros. iii. 7, 8. Lez, vide Lex. Jus in 

liberos. ii. 5, 5, 7. Lez de arboribus in 

bello. Ui. 12, 2, 2. Pro seryis. iii. 14, 6, 5. 

Leges in contractibus. ii. 12, 13, 2. Sen- 

tentia distinguens ea qua) natura honesta 

■ant iL 14,6,1 



D-7, 



Heres. Ttde Heres. 

Herodis 31agni liberorom controT< 

28 
Hispanicum jns de pnsdis t ei re sU i bus et mari- 

timis. iii. 6, 24, 8. Jus de posttiminio, da 

comitatibus et arcibus. iii. 9, 13, 2. De 

naTibus, quas pirats» ceperont. iiL 9, 17 
Hollandig jos circa pnedationes piraticas quss 

contra legem fiunt. iL 17, 20, 1. Moe ciroa 

obligationes ezerdtorom. ii. 11, 13 
Hollandicum jus de agris inundatis. iL 8, 12, 

2. Circa insulas, et alTeos siccatoa. U. 8, 

10,2 
Homidda quid restituere teneatur. n. 17, 13 
Homiddas ocddere ut liceat, unde ortum 

habeat i. 2, 5, 3 
Homo ad qu» jus habeat. U. 17, 2, 1. Homini 

instrnmentum. L 5, 3 ; UL 6, 9, 1 
Hominum reddendorum pactum de Tiris in- 

telUgendum. U. 16, 5 
Honestatis generale p raBce pt nm in ETangelio. 

i. 2, 8, 4 
Honestum quid et qootuplex. i. 2, 1, 4 
Honoribus arcentur noeentum liberi. fi. 21, 

16 
Hostis quid antiquis. U. 15, 5,2; iiL 3, 1, 1. 

Occisio, indistincta quo sensn lidta. in. 4, 

2, 1. An offendi poesit in solo paeato. 

iU. 4, 8, 2. Bubministrans res an pro hoste 

habendus. Ui. 1, 5, 1, 3 
Hosti mentiri Uoere qui senserint. UL 1, 6, 1, 

2, Si 17, 1 
Hostem spoliare an liceat. VuU Spoliare. tii. 

5, 1. Res ad Hostem misssa quando et qua- 

tenus interdpi possint iiL 1, 5, 1, & 3 
Hostes sepeliendi. U. 19, 3, 1, & 2. (apud) 

esse possunt qui non bostiti sint animo. UL 

11, 3, 1, & 2. Qui. Ui. 3, 1, 1 ; ii. 15, 5, 2. 

Sunt et qui pro parte summum imperium 

habent. UL 3, 4. Fiunt etiam qui ^ -"j tis- 

Uter foederati sunt. ibid. 
Hostium subditi, hostes. Ui. 3, 9, 3, 4, 6. 

Ubique offenduntur jure bellL iu. 4, 8, 1 



I. 

Jacobus Patriarcha probat jus acquirendl 

beUo. Ui. 6, 1, 1 
Jacobi filU ex andllis ab ipso adoptati in jua 

succedendi. UL 7, 8, 2 
Idololatras quos morte puniat lex Hebnesw 

U. 20, 47, 2, 4 
Idololatria spedes et gradus. iL 20, 9, 5 
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Jehu factutn quale. i. 4, 19, 4 

Jephthis controversia cum Ammonitis. ii. 4, 

2,1 
Ignoscere an liceat intcrdum. ii. 20, 21. An 

liceat posita lege pccnali. ii. 20, 24 
Ignorantia quse delictum minuat. ii. 20, 43 ; 

ii. 26, 1 
Illicita cximenda Terbornm universalitate. U. 

16,27,1 
Illvrii prsedari soliti, triumphati iii. 3, 2, 3 
Immemoriale tempus. Vide Tempns imme- 

moriale. ii. 4, 7 
Immunitas rernm ad agriculturam pertinen- 

tium. iii.13,4, 4 
Impediem aliquem a petendo munere qnando 

teneatur. ii. 17, 3 
Impendens in rem olienam receptu difficilem 

sumptns servat. ii. 10, 9 
Imperator Romanns an imperinm habeat in 

omnes. U. 22, 13. Quatalis, unde jus suum 

habeat. ii. 9, 11, 4. Vicarium ei quis dare 

possit. ibid. Germaniae qua talis, unde jus 

tnnm habeat. ibid. 
Imperinm acquiri qnatenns possit. iii. 15, 1. 

In victos accipi recte ad sui tutelam. iii. 15, 

2. 1. Bello acquiritnr. iii. 8, 1. Ut in rege 
imperante alio est bello acquiritur. iii. 8, 4, 

1. 2. Alienari potest a rege consensu po- 
puli. U. 6, 3. Romanum distinctum ab Im- 
perio Francorum, et regno Longobardorum. 
ii. 9, 11, 3. A Germania magna. ii.9, 11, 1. 
Et majestatem conservare, quid? i. 3, 21, 2 

Impexii Romani nunc non snnt omnia quao 
olim fnerunt. ii 22, 13, 2. Snmmi jus tam 
populo, quam regi longa possessione ac- 
qniritur. ii. 4, 11. Subjecta persone et 
territorium. ii. 3» 4, 1. Pars pignori dari 
non potest. ii. 6, 9. Proprii exempla. i. 
3, 12, 3, 4. Suromi partitio quomodo fiat. 
L 3, 17, 1, 2. Vox improprie sumta pro 
ductu, et pro postulato. i. 3, 21, 8 

Imperio partito singuli imperantes pro sua 
parte jus belli habent. i. 4, 13 

Imperia magna difficulter oustodiuntnr. ii. 
22, 13, 1; iii. 15, 7, 2. Successiva non 
semper summa. i. 3, 10, 5. Non snmma 
plene haberi, et in patrimonio esse possunt. 
i. 3, 14. Electiva quaadam summa. i. 3, 10, 
6. Qusedam in patrimonio, et alienabilia. 
i. 3, 14. Qnomodo intereant sublato sub- 
jecto. ii. 9, 1. Profanorum sponte non 
subeunde. ii. 15, 10, 4 

Impietatis auctores jnre gentium punibiles. 
ii. 20, 47, 2, 4, & 50, 3, & 51, 1. 



Impossibilitas facti promissi excnsat, ne paz 

rumpatnr. iii. 20, 37 
Inaequalitas, quro inest contractui, jure gen- 

tium non resarcitur. ii. 12, 26, 1 
Incarcerans alterum injuste ad qnid teneatnr. 

i. 17, 14, 16 
Incestum jure gentium. ii. 5, 12, 3 
Incorporalia cum persona acquiruntur. iii. 7, 

4, & cap. 8, 4, 2 
Indefinita pro universali qnando snmenda. ii. 

16, 12, 1 
Indi plures uxores habebant. ii. 5, 9, 4 
Indictum bellum principi, simul indictum 

subditis et sociis. iii. 3, 9 
Indictio belli. iii. 3, 5,& 6, & 7. TJtrinque facta. 

iii. 3, 7, 3. Specialis requiritur, si socii per 

se, et apud se beilo impetantur. iii. 3, 10 
Indirecte licent quaedam qus directe non 

licent. UL 1, 4, 1 
Inducia quid et unde dictffi. iii. 21, 2. Quan- 

do indpiant obligare. iii. 21, 5. Ad certnm 

finem ; et earum effectus. ii. 21, 6, & 13. A 

ducibus dantur. iii. 23, 8 
Induciarum tempus au veniat sub belli an 

pacis nomine. iii. 21, 2. Tempus quomodo 

computandum. iii. 21, 4 
Indnciis finitis nova indictione non opns. iii. 

21, 3. Earum tempore quid lioeat. iii. 21, 

6, 11. An deficientes et relictos redpere 

liccat. iii. 21, 8, 1. Elapsis, qui sine culpa 

penes hostem reperitur an capi possit. UL 

21, 9. Ab altera parte ruptis indictione 

non opns. iu. 11, 11 
Inermibus parcendum. iii. 11, 10 
Infans promittendo non obligatur. U. 11, 5 
Infantis dominium unde. ii. 3, 6 
Infantium dominium quale. U. 3, 6; U. 5, 2, 9 
Infantibus parcendum. iii. 11,9, 1, 2 
Infeudatio est alienatio. ii. 6, 9 
Infendationes regnorum irrita> sine consensn 

populi. ibid. 
Infortunium et injuria quo distent. U. 21, 5, 

1; 3,11,3,1 
Infortunii et injuriae distinctio. UL 11, 3, 1, 4 
Ingrati non puninntur. U. 20, 20, 1, 2 
Inimici sepeliendi. U. 19, 3 
lnjuria quando alteri in persona alterina facta 

censeatur. Ui. 20, 40, 2 
Injuria?, culpe, et infortunU discriroen. iii. 11, 

4, 1, 5, 6. Qusedam ferendae, et quales. i. 

2,8,7 
Injuatitia committi potest in beUo justo. iU. 

11, 1, 1 
Injustum qnid. i. 1, 3, 1 
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lnjasti judices, testes, accusatores, ad quid 

teneantur. ii. 17, 16 
Innocentem an teneamor defendere, et quan- 

do. ii. 25, 2, & 3, 1 
Insignia regia? potestatis concedantor prin- 

cipibas popali liberi. i. 3, 10, 3 
Imtitoria actio nnde. ii. 11, 13, 12. Ex In- 

stitoris acto cur teneatur qui eum prepo- 

suit. ii. 10, 2 
Instrnmenta ruris pignori capi vetita, iii. 12, 

Insula quomodo distinguatur ab allnvione. ii. 

8,14 
Insul» cujus. ii. 8, 14, 1, & 9, 3 
Interpretationis fontes. ii. 16, 1, 1 
Interfectio. Vide Occisio. 
Interim pro interdum. ii. 13, 6 
Interpretandi regnlae. ii. 16, 2 
Invasor imperii praceptis suis quatenus obli- 

get. i. 4, 15. Quomodo possit interfici 

belli jure. i. 4, 16. Et ez lege antecedente. 

i. 4, 17. Et ex auctoritate jus imperandi 

habentis. i. 4, 18. Cur extra casus ex- 

ceptos interfici a privato non possit. i. 4, 

10,1 
Inventionis titulus locam non habet in his 

quae jam possidentur. ii. 22, 19 
Involuntarium ex volantario habendum pro 

Toluntario. ii. 17, 18 
Inundati ngri cujus jure Romano. ii. 8, 8, 10, 

& 1, 11, 1 
Inundationis duco species. ii. 8, 8 
Inundatione dominium naturaliter non amit- 

titur. ii. 8, 10, 1 
Inundatus ager quando derelictus habeatur. 

ii. 8, 10, 3 
Joannis Baptistae et Christi doctrina quatenus 

eadem. i. 2, 7, 5 
Josephus Judwus in legis expositione Ro- 

manis blanditur. iii. 5, 1, 6 
Josephi Fatriarch» dolus. iii. 1, 15, 2. Mo- 

nopolium. ii. 12, 10 
Ira qnid. ii. 20, 5, 1 ; iii. 11, 4, 2. In Deo 

quatemiB. ii. 13, 1, 3 
Irregularitas ex bello. ii. 24, 10 
Irriti actus qninam jure naturie. ii. 5, 10, 1. 

A lege civili non fiunt, nisi eorum qui sub- 

sunt. ii. 5, 14, 2, 3 
Itus quomodo reditum coraprehendat. iii. 21, 

16 
Juda?i. Vide Hebraci. 
"Judceorum opinio de necessitato restitutioni*. 

iii. 10, 3 
Judex quosi pater. ii. 20, 2, 1 



Judicandi libertas homini ab homine qno* 
modo debeatur. iii. 1, 11, 1 

Judicare an possit de regni succesaione, sivs 
rex, aive populus. ii. 7, 27 

Judicium zeli. ii. 20, 9, 5 

Judicii cessatio momentanea aut continua. L 
3, 2, 1. Jure aut facto. ibid. 

Judicia criminalia quare instituta. ii. 20, 14* 
15. Capitalia an permissa Christiania, non 
sunt affectanda. ii. 20, 14, 16. Apud 
HebnBos quaedam regi® potestati exemta. 
i. 3, 20, 2 

Jurans non daturum se, potest repetitionem 
erepti omittere. ii. 13, 5. Pnedoni datnm 
non recte repetit. ii. 13, 15, 3. Rcdire ad 
hostem, si clam redeat non satisfacit. n. 13, 
15, 3. Tenetur ex animo jurare, et re 
implere quod juravit. ii. 13, 2, & 1, 13, 3. 
Quando Deo tantum obligetur, quando ei 
homini. ii. 13, 14. Non tenetur, si is cui 
juratum eat eum liberet. ii. 13,18. Implere 
debet contractum cui inest inequalitaa. ii. 
13, 16, 2. Deliberato animo se non obli- 
gandi, tamen obligatur. ii. 13, 3 

Jurantis verba quo modo aocipienda. ii. 13, 
2,&3,1, 2 

Jurare volens obligatur, etai obligare se nolii. 
ii. 13, 2 

Juravit Paulus. ii. 3, 21, 1 

Jaramentum per sceptrum, salutem, et si- 
milia. ii. 13, 11, 1. Per salntem Principis, 
et majestatem Imperatoris. ii. 13, 11, 3. 
Per Deos falsos an obliget. ii. 13, 2, 1» 
PirataB aut tjranno pnestitnm obligat H. 
13, 15, 2; iii. 19, 2, 1. Meta extortum obli- 
gat: etquatenus. ii.13,14. Perjuro datum 
an obliget. ii. 13, 16, 1. Perres creatas an 
licitum, et quo sensu. ii. 13, 11, 1, & 12. De 
re impossibili nihil operatur. ii. 13, 8. De 
re pro tempore impossibili quid operetnr. 
ii. 13, 9. Impediens majus bonnm morale, 
non valet. ii. 13, 7, 1. Violatum, vitU 
Perjurium. ii. 13, 1, 2. Quomodo ex lege 
actui invalido validitatem conferat. ii. 13, 
20, 4. De re illicita non valet. ii. 13, 6. 
Non extendendum ultra consnetam signifi- 
cationem. ii. 13, 5. Regisirritum ease po- 
test ob actum ipsius pnecedentem. H. 14, 3. 
Dolo elicitum quam vim habeat. ii. 23, 4, L 
Non intelligendum sub conditione tactta. 
ii. 13, 33 

Juramenti forma. ii. 12, 10. Effectus. ii. 13, 
13, et seqq. Efficacia quatenus pendeat a 
superiore. ii. 13, 20. Yis et interpretaiio. 
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ii. 13, 1, 2, 3; iii. 1, 19. Violati pcena ad 
posteros manat. ii. 13, 1, 2. Obligatio ex 
animo deliberato. ii. 13, 3, 1 

Juramento promissnm non potest retineri ob 
peccatum alterius antecedens. ii. 13, 20, 3 ; 
iii. 19, 3, 1. Convenit maxima simplicitas. 
ii. 13, 4, 1. Testis et ultor Deus. ii. 23, 
10. Absolutio a juramento unde vim ha- 
beat. ii. 13, 20, 2. Circa juraroenta quid 
possint Buperiores. ii. 13, 20, 1, 4. Pro- 
missum compensari non potest cum eo quod 
ante erat controversum. ii. 13, 20, 3; iii. 
19, 19, 1, 2 

Juramenta (leges Romans circa) quid sta- 
tuant. ii. 13, 20, 4. A Cbruto quae pro- 
hibita. ii. 13, 21. Regum. ii. 13, 19; ii. 
14,3 

Juratum pactum fortius non jurato. ii. 16, 
29,2 

Jurisdictiones suroma inferiores concedi jure 
haBreditario possunt populi consensu. ii. 6, 
10 

Juris natur» dictata alia magis, alia minus 
manifesta. ii. 20, 43, 1 

Juri naturae non repugnant qusedam qu» 
vetita sunt lege divina. ii. 20, 42 

Jusjurandum. Vide Juramentum. 

Jusjurandum a Civitate factum et repetitum. 
iii. 19, 8, 1 

Jus pro eo quod justtim est. i. 1, 3, 1. Pro 
qualitate sumtum, quid sit. i. 1, 4, 1. Pro 
lege, i. 1, 9, 1. Pro lege ad aliarum a jus- 
titia virtutum materiam pertinet. i. 1, 9, 1. 
Naturale. i. 1, 10, 1. Quid, et quomodo 
differat a divino voluntario. i. 1, 15, 1. Vo- 
luntarium, t<J iv Ta£«. i. 1, 9, 2. Naturale 
a Deo immutabile, et quare. i. 1, 10, 5. £st 
aliquod consequens actum humanum. i. 1, 
10, 4. Sumitur aliquando pro eo quod est 
honestnm. i. 1,10,3. Videtur mutari prop- 
ter materi» mutationem. i. 1, 10, G. Esse 
aliquid juris naturalis probatur a priori et 
a posteriori, quomodo. i. 1, 12, 1. Juris 
naturalis reductiv» quae sint. i 1, 10, 3. 
Ejus juris permissivae tantum qua» sunt, et 
pracipi, et vetari a Deo possunt. i. 2, 5, 1. 
Naturaa pro certo statu. i. 1, 10, 7. Et 
gentium quomodo a Romanis jurisconsultis 
sumatur, et an recte. i. 1, 11. Rectorium et 
ssquatorium. i. 1, 3. Non est in brutis 
animantibus, de illis improprie quo sensu 
dicatur. i. 1, 11, 1 

Jus Toluntarium humanum, vel divinuro. i. 
1, 13. Civile, civili latiuf, civili arctius. L 



1, 14, 1. Divinum. i. 1, 13. Aut est unius 
populi, aut omniuni. i. 1, 15, 12. Omnibus 
populis commune triplex. i. 1, 15, 2 

Jus gladii quid in sacris et profanis literis. i. 
2, 7, 2. Divinum Hebraicum alios populos 
non obligat. i. 2, 16, 1, 2. Hebrsuin quoad 
nos abrogatum non recte dicitur. i. 1, 16, 7* 
Quem usum nunc habeat, et quem in per- 
missis. i. 1, 17, 1, 3. Nihil continet juri 
natur» contrarium. i. 1, 17, 2. Gentium 
quid: et quomodo probetur. i. 1, 14, 1. 
Non est commune omnibus populis. i. 1, 
17, 1. Et usus juris distinguenda. i. 3, 24. 
Supereminens regis, aut civitatis, an liberet 
a fide subditis data. iii. 19, 7. Gentium 
externum vetus. iii. 1, 18, 1, & 19, 1. Ex- 
ternum quale. i. 3, 2, 2 ; iii. 10, 1, 3. Pro 
jure externo. iii. 4, 2, 2. Regum et popu- 
lorum quando pace remissum censeatur. iii. 
20, 15. Gentium circa inaequalitatem in con- 
tractibus. ii. 12, 26, 1. Internum ab externo 
distincturo. ii. 12, 11, 2; iii. 7, 6, 1, 3; cap. 
10, 1, 3, & 3, 1. Exterorum supereminenti 
dominio non subest. ii. 14, 7, 8. Natur» 
moribus obliteratur. i. 2, 7, 1 ; ii. 15, 5, 1. 
Gentium debello captis. iii. 6, 2, 1, 4. Pig- 
noris, retentionis, servitutis an bello acqui- 
ratur, et quomodo. iii. 6, 26, 1. Captivi- 
tatis etiam injuria dicitur. iii. 7, 6, 4 

Jus gentium vetat permissa jure natune, et 
permittit vetita. iii. 4, 15, 1. Apud popu- 
los quosdam. iii. 4, 19, 1. Improprie quod 
multi populi usurpant sine mutua obliga- 
tione. iii. 1, 8, 2 ; ii. 3, 5, 1 

Jus saepe remittendum ut bellum vitetur. ii. 
24, 1, 1, 2: 1, 3, 4, 1. Luendi pignoris an 
tempore amittatur. ii. 4, 15, & 3, 20, 6 

Justitia expletrix. i. 1, 8, 1 

Justitia attributrix, dtavepijTtioj. ibid. An 
tantum circa res communes, expletrix circa 
res singulorum versetur. i. 1, 8. 2 

L. 

Laceda?mone nepos ex filio majore filio minori 
natu in regno prslatus. ii. 7, 30, 3. Filiua 
rege patre natus pneferebatur ante nato. 
ii. 7, 29 

Lacedaemonii dolum in bello pluris quam vim 
faciebant. iii. 1, 6, 2 

Laceda?moniorum mos de agris captis. iii 6, 
11,2 

Laconum jus in Messeniam. ii. 4, 2, 1 

Adtpvpa. iii. 6, 24, 4 
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Injusti judiccs, testes, accusatores, ad quid 

teneantur. ii. 17, 16 
Innocentem an teneamur defendere, et quan- 

do. ii. 25,2, & 3,1 
Insignia regice potestatis conceduntur prin- 

cipibus populi liberi. i. 3, 10, 3 
Institoria actio unde. ii. 11, 13, 12. Ex In- 

stitoris actu cur teneatur qui eum praepo- 

suit. ii. 10, 2 
Instrumcnta ruris pignori capi retita. iii. 12, 

Insula quomodo distinguatur ab alluvione. ii. 

8,14 
Insul» cujus. ii. 8, 14, 1, & 9, 3 
Interpretationis fontes. ii. 16, 1, 1 
Interfectio. Vide Occisio. 
Interim pro interdum. ii. 13, 6 
Interpretandi regulae. ii. 16, 2 
Invasor imperii prseceptis suis quatenus obli- 

get. i. 4, 15. Quomodo possit interfici 

belli jure. i. 4, 16. Et ex lege antecedente. 

i. 4, 17. Et ex auctoriiate jus imperandi 

habentis. i. 4, 18. Cur extra casus ex- 

ceptos interfici a privato non posait. i. 4, 

19,1 
Inventionis titulua locum non habet in his 

quao jain possidcntur. ii. 22, 19 
Involuntarium ex voluntario habendum pro 

yoluntario. ii. 17, 18 
Inundati agri cnjus jure Romano. ii. 8, 8, 10, 

& 1, 11, 1 
Inundationis duae species. ii. 8, 8 
Inundatione dominium naturaliter non amit- 

titur. ii. 8, 10, 1 
Inundatus ager quando derelictus habeatur. 

ii. 8, 10, 3 
Joannis Baptistaet Christi doctrina quatenus 

eadem. i. 2, 7, 5 
Josephus Judwus in legis expositione Ro« 

manis blanditur. iii. 5, 1, 6 
Josephi Fatriarch» dolus. iii. 1, 15, 2. Mo- 

nopolium. ii. 12, 16 
Ira quid. ii. 20, 5, 1 ; iii. 11, 4, 2. In Deo 

quatenus. ii. 13, 1, 3 
lrregularitas ex bello. ii. 24, 10 
Irriti actus quinam jure natune. ii. 5, 10, 1. 

A lege civili non fiunt, nisi eorum qui sub- 

sunt. ii. 5, 14, 2, 3 
Itus quomodo reditum comprehendat. iii. 21, 

16 
Juda'i. Vide Hebraei. 
'Judrcorum opinio de necessitate restitutionia. 

iii. 10, 3 
Judcx quasi pater. ii. 20, 2, 1 



Judicandi libertas homini ab homine quo» 
modo debeatur. iii. 1, 11, 1 

Jndicare an possit de regni succeaeione, tirs 
rex, sive populus. ii. 7, 27 

Judicium zeli. ii. 20, 9, 5 

Judicii ceasatio momentanea aut continua. L 
3, 2, 1. Jure aut facto. xbid. 

Judicia criminalia quare instituta. ii. 20, 14» 
15. Capitalia an permissa Christiania, non 
sunt afFectanda. ii. 20, 14, 16. Apnd 
Hebraeos qusedam regiee poteatati exemta. 
i. 3, 20, 2 

Jurans non daturum se, potest repetitionem 
erepti omittere. ii. 13, 5. Pnedoni datwn 
non recte repetit. ii. 13, 15, 3. Redire ad 
hostem, si clam redeat non satisfacit. ii. 13, 
15, 3. Tenetur ex animo jurare, et re 
implere quod juravit. ii. 13, 2, & 1, 13, 2. 
Quando Deo tantum obligetur, quando et 
homini. ii. 13, 14. Non tenetur, ai is cui 
juratum est eum liberet. ii. 13,18. Implere 
debet contractum cui inest inaequalitaa. ii. 
13, 16, 2. Deliberato animo se non obli- 
gandi, tamen obligatnr. ii. 13, 3 

Jurantis verba quo modo accipienda. ii. 13, 
2,&3,1,2 

Jurare volens obligatur, etsi obligare se noliC 
ii. 13, 2 

Juravit Panlus. ii. 3, 21, 1 

Juramentum per sceptrum, salutem, et si- 
milia. ii. 13, 11, 1. Per salntem Principia, 
et majestatem Imperatoris. ii. 13, 11, 2. 
Per Deos falsos an obliget. ii. 13, 2, 1. 
Pirat» aut tjranno praestitum obligat iL 
13, 15, 2; iii. 19, 2, 1. Metu extortum obli. 
gat : et quatenus. ii. 13, 14. Perjuro datnm 
an obliget. ii. 13, 16, 1. Perres creatas an 
licitum, et quo sensu. ii. 13, 11, 1, & 12. De 
re impossibili nihil operatur. ii. 13, 8. De 
re pro tempore impossibili quid operetur. 
ii. 13, 9. Impediens majus bonum morale, 
non valet. ii. 13, 7, 1. Violatum, vitU 
Perjurium. ii. 13, 1, 2. Quomodo ex lege 
actui invalido validitatem conferat. ii. 13, 
20, 4. De re illicita non valet. ii. 13, 6. 
Non extendendum ultra consuetam signifi- 
cationem. iL 13, 5. Regis irritum ease po~ 
test ob actum ipsius pnucedentem. ii. 14, 3. 
Dolo elicitum quam vim habeat. ii. 23, 4, L 
Non intelligendum sub conditione tactta. 
ii. 13, 33 

Juramenti forma. ii. 12, 10. Effectus. ii. 13, 

. 13, et seqq. Efficacia quatenua pendeat a 

superiore. ii. 13, 20. Yis et interpretatio. 
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ii. 13, 1, 2, 3; iii. 1, 19. Violati poena ad 
posteros manat. ii. 13, 1, 2. Obligatio ex 
animo deliberato. ii. 13, 3, 1 

Juramento promissum non potest retineri ob 
peccatum alterius antecedens. ii. 13, 20, 3 ; 
iii. 19, 3, 1. Convenit maxima simplicitas. 
ii. 13, 4, 1. Testis et ultor Deus. ii. 23, 
10. Absolutio a juramento unde vim ha- 
beat. ii. 13, 20, 2. Circa juramenta quid 
possint superiores. ii. 13, 20, 1, 4. Pro- 
missum compensari non poteat cum eo quod 
ante erat controversum. ii. 13, 20, 3; iii. 
19, 19, 1, 2 

Juramenta (leges Roman» circa) quid sta- 
tuant. ii. 13, 20, 4. A Christo quaB pro- 
hibita. ii. 13, 21. Regum. ii. 13,19; U. 
14,3 

Juratum pactum fortius non jurato. ii. 16, 
29,2 

Jurisdictiones summa inferiores concedi jure 
hsereditario possunt populi consensu. ii. 6» 
10 

Juris natur» dictata alia magis, alia minus 
manifesta. ii. 20, 43, 1 

Juri natur» non repugnant qu»dam qu» 
vetita sunt lege divina. ii. 20, 42 

J usjurandum . Vide Juramen tum . 

Jusjurandum a Civitate factum et repetitum. 
iii. 19, 8, 1 

Jus pro eo quod justum eat. i. 1, 3, 1. Pro 

. qualitate sumtum, quid sit. i. 1, 4, 1. Pro 
lege, i. 1, 9, 1. Pro lege ad aliarum a jus- 
titia virtutura materiam pertinet. i. 1, 9, 1. 
Naturale. i. 1, 10, 1. Quid, et quomodo 
differat a divino voluntario. i. 1, 15, 1. Vo- 
luntarium, t6 iv ra£ci. i. 1, 9, 2. Naturale 
a Deo immutabile, et quare. i. 1, 10, 5. £st 
aliquod consequens actum humanum. i. 1, 
10, 4. Sumitur aliquando pro eo quod est 
honestum. i. 1,10,3. Videtur mutari prop- 
ter materi» mutationem. i. 1, 10, G. Esae 
aliquid juris naturalis probatur a priori et 
a posteriori, quomodo. i. 1, 12, 1. Juris 
naturalis reductive qu» sint. i. 1, 10, 3. 
Ejus juris permis8iv» tantum qua» sunt, et 
preecipi, et vetari a Deo possunt. i. 2, 5, 1. 
Natur» pro certo statu. i. 1, 10, 7. Et 
gentium quomodo a Romanis jurisconsultis 
sumatur, et an recte. i. 1, 11. Rectorium et 
«quatoriura. i. 1, 3. Non est in brutis 
animantibus, de illis improprie quo sensu 
dicatur. i. 1, 11, 1 

Jus voluntarium humanum, vel divinum. i. 
1, 13. Civile, civili latiw, civili arctius. i. 



1, 14, 1. Divinum. i. 1, 13. Aut est unius 
populi, aut omniuni. i. 1, 15, 12. Omnibus 
populis commune triplex. i. 1, 15, 2 

Jus gladii quid in sacris et profanis literis. i. 
2, 7, 2. Divinum Hebraicum alios populos 
non obligat. i. 2, 16, 1, 2. Hebraum quoad 
nos abrogatum non recte dicitur. i. 1, 16, 7« 
Quem usum nunc habeat, et quem in per- 
missis. i. 1, 17, 1, 3. Nihil continet juri 
natur» contrarium. i. 1, 17, 2. Gentium 
quid: et qnomodo probetur. i. 1, 14, 1. 
Non est commune omnibus populis. i. 1, 
17, 1. Et usus juris distinguenda. i. 3, 24. 
Supereminens regis, aut civitatis, an liberet 
a fide subditis data. iii. 19, 7. Gentium 
externum vetus. iii. 1, 18, 1, & 19, 1. Ex- 
ternum quale. i. 3, 2, 2; iii. 10, 1, 3. Pro 
jure externo. iii. 4, 2, 2. Regum et popu- 
lorum quando pace remissum censeatur. iii. 
20, 15. Gentium circa inaequalitatem in con- 
tractibuB. ii. 12, 26, 1. Internum ab externo 
distinctum. ii. 12, 11, 2; iii. 7, 6, 1, 3; cap. 
10, 1, 3, & 3, 1. Exterorura supereminenti 
dominio non subest. ii. 14, 7, 8. Natur» 
moribus obliteratur. i. 2, 7, 1 ; ii. 15, 5, 1. 
Gentium de bello captis. iii. C, 2, 1, 4. Pig- 
noria, retentionis, servitutis an bello acqui- 
ratur, et quomodo. iii. 6, 26, 1. Captivi- 
tatis etiam injuria dicitur. iii. 7, 6, 4 

Jus gentium vetat permissa jure natur», et 
permittit vetita. iii. 4, 15, 1. Apud popu- 
los quosdam. iii. 4, 19, 1. Improprie quod 
multi populi usurpant sine mutua obliga- 
tione. iii. 1, 8, 2 ; ii. 3, 5, 1 

Jus s»pe remittendum ut bellum vitetur. ii. 
24, 1, 1, 2: 1, 3, 4, 1. Luendi pignoris an 
tempore amittatur. ii. 4, 15, & 3, 20, 6 

Justitia expletrix. i. 1, 8, 1 

Justitia attributrix, iiauefirjTiKti. ibid. An 
tantum circa res communes, expletrix circa 
res singulorum versetur. i. 1, 8. 2 

L. 

Laced»mone nepos ex filio majore filio minori 
natu in regno pr»latus. ii. 7, 30, 3. Filiua 
rege patre natus pneferebatur ante nato. 
ii. 7, 29 

Laced»monii dolum in bello pluris quam vim 
faciebant. iii. 1, 6, 2 

Lacedsmoniomm mos de agris captis. iii 6, 
11.2 

Laconum jus in Messeniam. ii. 4, 2, 1 

Ad<pvpa. iii. 6, 24, 4 
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Latroni fidea servata. iii. 19, 2, 2 

Latrones jus legationis non habent. ii. 18, 2, 3 

Legationes, assidue rejici possunt. ii. 18, 3, 2 

Legatus an jnriidictionem habeat. ii. 18, 8, 2. 

Bi quid debeat, quomodo compellandus. ii. 

18» 9. Quando sponte domum redire possit. 

ii. 16, 25, 2 

Legati mittentem obligant etiam contra ar- 

cana mandata. ii. 11, 12. Qui jure gentium 

utantur. ii. 18, 2, 1. In bellis cmlibus quo 

jure sint. ii. 18, 2,3. An admittendi. ii. 18, 

3, 1. Ob quas causas possint non redpi. 

ii 18, 3, 1. Quo casu mutabiles. ii. 18, 3, 

2. Referunt personam mittentis. ii. 18, 4, 

5. Jure dvili loci ubi sunt non tenentur. 
ii. 18, 4, 5. Habentur quasi essent extra 
territorium. Qrid. Delictum per quem pu- 
niendum. ii. 18, 4, 5, 7. Per modum de- 
fensionis occidi aut repelli possunt. ii. 18, 
4, 7. An subjaceant juri talionis. ii. 18, 7, 
2. Domus an pro asylo. ii. 18, 8, 2 

Legatorum jus. ii. 18, 1, 1, & 8, 1. An valeat 
apud eos ad quos non mittuntur. ii. 18, 5. 
Valeat in bello. ii. 18, 6 

Legatorum comites an inviolabiles. ii. 18, 8, 
1. Bona an possint pro debito capi. ii. 
18,9 

Legatos (ob) violatos bella. il 18, 11 

Lex quid. i. 1, 9, 1, 2 

Lex Moais dupliciter sumitur. i. 2, 6, 4. Ju- 
didaria quando et quomodo sublata. i. 2, 8, 
7. Non habet prius et posterius. ii. 5, 13, 

6. Vide Jus HebrsBum. 

Lex non semper irritum facit quod vetat. ii. 
5, 16, & 13, 4. Imperfecta Ulpiano quao. ii 
6, 16, 1. De Sabbato et de decimis quo- 
modo ad Christianos pertineat. i. 1, 17, 5. 
Idem potest quod consensus expressus. iii. 
13, 1, 2. In'pnesumptione facti non exis- 
tentis fundata, an obliget. ii. 11, 6, 2. 
Romana de laesis ultra dimidium pretii. ii. 
12, 12, 2. Occidi aliquem permittens an 
conscientiam liberet, et quando. ii. 1, 14, 1. 
QuaB feras, pisces, aves regi addicit, non in- 
justa. ii. 3, 5. Justa quaa vetat quod jure 
naturo licet. ibid. De usucapione an per- 
tineat ad summum imperium, aut ejus par- 
tes. ii. 4, 12, 1 

Legis ratio particulariter cessans casum a 
lege non eximit. i. 3, 5, 3. Dispensatio 
regem non obligat. ii. 14, 13, 1. Ccssatio 
in particulari dispositio est ad dispensa- 
tionem. ii. 20, 26. Conditor an se obliget, 
et quatenus. ii. 4, 12, 1, & cap. 20, 24, 1 



Lex Hebnca an prohibeat divortia et matri- 
monia plurium uxorum. ii. 2, 9, 1, 3 

Lege (in) poenali dispensandi causa qusB. ii. 
20, 24, 3 

Leges pamales aut coactiv» locum non ha- 
bent ciroa actus regum. iL 14, 1, & 2, 2, 2. 
Romanae de contractibus. ti. 12, 12, 2. Ro- 
manornm poenales in quo iniquas. ii. 20, 33. 
Quae obligent, iii. 23, 5, 3. A Christianis 
ferri possent similes Hebraicis, nisi triom 
causarum aliqua obstet. i. 1, 17, 5. Et 
contractus misceri possunt. ii. 14, 9. Non 
omnes obligant. ii. 14, 12, 2; iiL 23, 6, 3. 
Qusb yalidiores si casu confligant. ii. 16, 29, 
1. Interficere aliquos permittentea quando 
jus interdum dent, quando solam impuni- 
tatem. ii. 20, 17. An obligent summam 
potestatem. ii. 4, 12, 1 ; ii. 20, 24, 1. Quaal 
pacta. ii. 11, 1, 3. Civiles qusedam plane 
injustsB. U. 7, 1; ii. 14, 12, 2; iii. 23, 5,3. 
HumansB qwedam pnBcipere possnnt cum 
mortis periculo observanda. L 4, 7, 2,3. 
Humaoius sunt interpretandsB. ibid. Qme- 
dam, etiam divinaB, tadtam habent exoep- 
tionem summsB necessitatis. i. 4, 7, 1, 3. 
Respiciunt id quod plerumque accidit. L 4» 
4, 3. Ferri possunt tempore, quo summum 
Smperium amittatur. ii. 4, 12, 2. De re 
promi8sa quaB obligant. ii. 4, 4, 2. Injo&tse, 
qusB propinquos nocentium innooentea 
interfici jubent. iL 21, 15, 1, & 12, 1. 
Civiles de promissis minorum. ii. 11, 5, 2 

Legitima an lege humana tolli possit, et qua- 
tenus. ii. 7, 4, 3 

Legum finis et efficacia, ii. 12, 12, 2. Drrenitaa 
drca venditionem et emtionem. ii. 12, 15, 1 

Aela. iii. 6, 20, 2 

Lenitas in errantes drca divina. ii. 20, 50, 
& 1, 2, 5 

Liber homo postliminio quomodo redeat. iiL 
9,5. Suarecuperat: an et alienata. iii. 9, 
6,1,2 

Liberam fore Carthaginem quomodo ioter- 
pretandum. ii. 16, 15 

Liberi filiarum alendi. ii. 7, 4, 3. Pignorari 
ac vendi a parentibus quando posaint. ii. 5, 
5. Jus ipsorum in liberos. ii. 5, 7. Ex 
quibusdam matrimoniis impediuntur suo- 
cedere. ii. 7, 8, 2, 3. Ob parentum delicta 
non puniendi. ii. 21, 13, 1, 3 

Liberis an debeantur alimenta, et quo sensu. 
ii. 7, 4, 1. An alendi vulgo quseaiti, et ex 
incesto natL ii. 7, 4, 2, 3 

Liberos cogendi jus. ii 5, 2, 3, 4 
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Liberornm cum parentibus matrimonia con- 

tra jus natur». ii. 6, 12, 2, 3 
Libertas quando jnsta belli causa. ii. 22, 11 ; 

ii. 4, 14, 1, 2. Quo sensa naturalis. ii. 22, 

11 ; iii. 7, 1, 1. An pax placeat, gravis in- 

terdum deliberatio. ii. 24, 6, 1, 2; i. 4, 

19, 2 
Libertati praeferenda vita populi totius. ii. 

24,6,2,3 
Libertas populi quid siguificet. i. 3, 12, 1, 2. 

Subditorum obligatur ex facto superiorum. 
• iii. 2, 2, 1. Bellandi non prosumitur ab- 

dicata. ii. 16, 13, 2 
Iicere pro jure externo. ii. 12, 26, 1 ; iii. 4, 2, 

2, & cap. 10, 1, & 2, 1, 2. Vox ambigua quaa 

eignificationes habeat. iii. 4, 2, 1, 2. Qu»- 

dam dicuntur, qus9 rectius aliter fiunt. iii. 

4, 2, 1, & cap. 10, 1, 1, 2, 1. Ob impunita- 

tem. iv. 4, 2, 2, & cap. 10, 1, 3. Oppositum 

ei quod decet, aut oportet. iii. 4, 2, 2, & cap. 

10,1,2,2,1 
Limen et limes idem. iii. 9, 1 
Limitati agri. ii. 3, 16, 1 ; ii. 8, 12, 1 
Lis potest utrinque esse sine pecoato. ii. 23, 

13,3 
Liter» Marc». iii. 2, 4 
Litigare Christianis quo sensu vetitum. i. 2, 

8, 4; ii. 24, 2, 4 
Littus quorum. ii. 3, 9, 2 
Loca in solo pacato posita quo casu recte oc- 

cupentur a bellante. ii. 2, 10, 1 
Locans pluribus operam an a singulis merce- 

dem in solidum exigere possit. ii. 12, 19 
Locationiset conductionis natura. ii. 12, 18 
Locator tertio rem locans, conductori tenetur 

de eo quod percipit. ibid. Oper» ad quid 

teneatur. ii. 12, 19 
Locupletatus ex re aliena, eatenus ad resti- 

tutionem tenetur, et quare. ii. 10, 2, 1, & 2 
Locutio de futuro nostr» potestatis quo- 

tuplex. ii. 11, 2, 3 
Locutiouis ambigu» usurpatio quando licita. 

iii. 1, 10, 13 
Ludovici et Galeatii controversia de Medio- 

lano. ii. 7, 19 

M. 

Maccabei bello adjuverunt extraneos. Vide 

Asmon»L ii. 15, 9, 6 
Maccabawrum resistentia qualis. i. 4, 7, 5 
Biacedonum lex qusedam injusta. ii. 21, 15 
Magistratus iuferiores summum imperium luu 
benti juste resistere non possunt. i. 4, 6, 1, 
& Cbristiani Pauli tempore. I 2, 7, 1, 2. 



Hebraei non restiterunt malis regibus. i. 4, 
6, 3, 4. Ex quibus damnis teneatur. ii. 17, 

20, 1. An teneantur, eo quod a nautia 

cautionem non exegerint. ibid. Oppidanos 

quatenus obliget. iii. 22, 6 
Maharbalis factum. iii. 22, 9, 2 
Mahumetistarum opinio de necessitate resti- 

tutioois. iii. 10, 3 
Majestas pro dignitate imperantis sumitur. L 

3, 21, 1, 2. Quid sit. ibid. 
Majoratuum jura tempore amittuntur. ii. 4, 

10, 3 ; successio in regno Castell». ii. 7» 

22,1 
Mandantis morte an pereat mandatum. ii. 11, 

16 
Mandatario (cum) qui contrahit, etiam si 

mandatarius mandatum excedat, obligatur. 

ii. 11, 11 
Mandatarius mandatum excedens quando nos 

obliget. ibid. 
Mandator ad quid teneatur. ii. 12, 13» 1 
Mandatum an impleri possit per aequipollens. 

ii. 16, 21. Excedens, et sic cum alio con- 

trahens, ad quid obligetur. iii. 22, 4, 1, 3. 

Generale et speciale in bello. iii. 18, 1, 4 
Mandata publica, qua> nautis dantur adversus 

piratas. ii. 17, 20, 1 
Manlii bellum in GallognBcos quale. iii. 3, 

10 
Manubi» quid. iii. 6, 16, 1 
Manumissio interdum omitti sine peocato ne- 

quit. iii. 14, 6, 4, 5 
Marcelli (M.) moderatio in victoriis. iii 12, 

7,2 
Mares feminis pr»feruntur in regnis a populo 

delatis. ii. 7, 17 
Mare an proprium fieri possit, an terra con- 

tineatur. ii. 2, 3» 1, 2. Non divisum. ii. 2, 

3, 2, 3. In fundum admissum. ii. 3, 10, 2. 

Occupatione omissa ad naturam redit. it 

3, 11. Navigandi jus in mari. ii. 3» 12. 

Imperium in mari quorum sit. ii. 3, 13 
Maris pars quatenus occupari possit ii. 3, 8, 

10,1 
Maritus caput uxoris quo sensu. ii. 5, 8 
Masculina pro communibus. ii. 16, 9 
Mater quomodo magis certa patre. ii. 7, 8, 1 
Matrimonium quid sit ex jure natnr». ti. 6, 8, 

2. An irritum defidente consensu paren- 

tum. iL 5, 10, 1, 2, 3. Irritum cum alterius 

viveDtis conjuge. ii. 5, 11. Ad morgen- 

gabicam. ii. 7, 8, 3. Apud veteres Roma- 

nos postliminio non restituebatur. iii. 9, 9,2 
Matrimonii petitio injusta belli oausa. ii 22, 
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7 ; ii. 1, 21, 2. Jura ex lege Christiana. ii. 
5, 0, 2, 3 

Matrimonia non inennda cum profanis. ii. 15, 
10, 4, 3. Qiuedam talia sunt ex lege, nt 
liberi ad hereditatem non admittantur. ii. 
7, 8, 3. Plurium uxorum olim licita. ii. 5, 
9, 4, 1. Cum propinquis sanguine, aut 
affinitate, unde, et quatenus illicita. ii.5, 12, 
X, & 13, 1. Parentum cum liberis, et libe- 
rornm cum parentibua cootra jus nature : 
et unde illirita. ii. 5, 12, 2, 5. An licita in 
gradibus expressis in Levitico. ii. 5, 13, 3. 
Fratrum et sorornm quo jure vetita, et 
unde illicita. ii. 5, 13, G 

Hatrimoniorum contrahendornm libertas qui- 
bus et quatenus debeatur. ii. 2, 21, 1, 2 

Maxillam obvertere Hebraois quid. i. 2, 8, 8 

Maximus natu in regnis a populo delatis pra>- 
fertur inter pares sexu. ii. 7, 18, 1 

Membri conserrandi causa interfectio licita. 
ii. 1, 6 

Mendadum prohibitum. iii. 1, 9, 1, & 10, 3. 
Qui auctores certia casibus admittant. iii. 
1, 9, 2, 3, 4. Dicere et mentiri apud Gel- 
lium quomodo distinguantur. iii. 1, 10, 1. 
A Deo alienum. iii. 1, 15, 1. Stricte dic- 
tum quid. iii. 1, 11, 1. An committatur 
respectu tertii,ad quem sermo non dirigitur. 
iii. 1, 13, 1, 2 

Mendacii, qua illicitum naturaliter, quid ma- 
teriale. iii. 10, 1. Quid formale. iii. 1,11,1 

Mendacio (de) et squivocatione Scholastico- 
rum sententia, iii. 1, 17, 3 

Mendacium pro vita. iii. 1, 16 

Mensura ejus quod res valent. ii. 12, 14 

Mentiri apud volentem an liceat. iii. 1, 14, 1. 
Hosti licere qni senserint. iii. 1, 17, 1 

Mentitur qui dicit quod falsum putat, licet 
verum sit. iii. 1, 10, 1 

Mercatores in bello ab injuriis vindicari de- 
bent. iii. 11, 12 

Meritum ex libera voluntate. ii. 21, 12 

Metu promittena an teneatur. ii. 11, 7. Quid 
faciens, absolute velle dicendus. ii. 11, 7,2. 
Causam dans contractui quando ad restitu- 
tionem teneatur. ii. 13, 14, 1 

Metum inferens tenetur ad restitutionem. ii. 
li, 7, 2 

Metus a tertio illatus an actum vitiet. ii. 11, 
7, 3. Alterius an tollat jus transire volen- 
tis. ii. 2, 13, 4. A vicino an justa belli 
causa. ii. 22, 5, 1, & 2, 1, 17. Solus non 
aufficit ad jus interflciendi alterum. ii. 1, 5, 
2, 2. Exceptio non liberat a religione juris- 



jurandi. iii. 19,4, 5. Qui pro justohabeatar 
in bello publico. iii. 19, 12 

Miles de incendiis et raptu sine jussu publico, 
an teneatur. iii. 14, 6 

MQitare propter prodam, aut stipendium prss- 
cipue non licet. ii. 25, 10 

Milites Christiani sub Juliano. i. 2, 10, 11. 
8ub Diocletiano. i. 2, 10, 11, 8. Judssi 
externis militabant. i. 2, 7, & Ab eccleaia 
non excommunicati. i. 2, 10, 2. Quomodo 
tenentur ex bello injusto. iii. 10, 4 

Militi quaB ex praeda cederent apud Romanoa. 
iii. 6, 24, 6 

Militia mercenaria sine delectu cause impro- 
batur. ii. 25, 10. Poenitentibus olim in- 
terdicta, et quare. i. 2, 10, 9. Est inter- 
dicta clericis. ibicL Eam eccleaia vetua 
probat. i. 2, 10, 11 

Militi» repetitio qualis damnata Synodo Ni- 
caiensi. i. 2, 10, 7, 8 

Militiam concedit Origenes interdum Chris- 
tianis. i. 2, 9, 2. Et capitalia supplicia con- 
cedit illia Tcrtullianus. ibid. Ob quaa 
causas Juda^i detrectaverint. i.2,9,3. Quaa 
ob causas olim etiam Christiani eam de- 
trectaverint. ibid. 

Militis Christiani officium. L 2, 10, 12 

Militibus datus commeatus prodest et duci. 
iii. 21, 1, 5 

Militum nomine qui veniant. ibid. 

Minerv» calculus. ii. 5, 18 

Minor annis hosti obligatur. iii. 21, 3. An 
promittendo obligetur. ii. 11, 5, 2 

Misericordia digni qui bello capiuntur. iii. 

U, 2. 1 
Misericordis ara apud Atheniensea. iL 21, 

5,2 
Missilia quomodo fiant^capientium. iii. 6, 22 
Mobiles res quando fiant singulorum capien- 

tium. iii. 6, 12 
Mobilia generaliter postliminio non recipiun- 

tur. iii. 9, 14, 1 
Moderatio in belli jure drca pemonas. iii. 11, 

7,1 
Modi habendi imperium qui. i. 3, 11, 1 
Modus in poena unde petendus. ii. 20, 28 
Monomachia bellum finire an liceat. iii. 20, 

43,1,2,4 
Monomachiie de regno quis effectus. iii. 20, 

44, & 45, 1 
Monopolia qu» licita, qu» contra jus, et qu» 

contra caritatem. ii. 12, 16 
Monopolium. Vide Coemtio. ii. 2, 24 
Morari in territorio alieno an lidtum. ii.2, 15 
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Mora purgatio in pace an admittenda. iii. 

20,35 
Moralia non consistunt in puncto. i. 2, 1, 3 
Moralium incertitndo nnde. ii. 23, 1 
Mori Hebrssis dimitti vocatnr. ii. 19, 5, 3 
Mores generales in aliqua parte mundi non 

faciunt jus natnr». ii. 20, 41 
Mors deportationem quando comprehendat. 

ii. 16, 9. Pro vera religione quanti facU 

enda. i. 4, 7, 15 
Mortem pati potius quam alium occidas, 

quando Hceat, quando non. ii. 1, 8, 9, 1. 

JEternam aggressoris an quis sua morte 

cavere debeat. i. 3, 3, 3 
Mortis casuB expressio quando extendatur ad 

casnm non nati. ii. 16, 20, 3 
Mnli qni apud Romanos postliminio recepti. 

iii. 9, 14, 1 
Mnlierum imperia Romanis incognita. ii. 9, 

11,2 
Multitudini etiam in delicto parcendnm. iii. 

11,19 
Mnndiburgii jus. i. 3, 21, 1 
Muren» controversia cum Mithridate, ii. 1G, 

30 
Muri faciendi prohibitio qnando ad aggeres 

extendatur. ii. 16, 20, 3 
Mntii ScacTol» factum. iii. 4, 18, 1 
Mntilator quid restituere teneatur. ii. 17, 14 
Mutuum gratuitum quo sensu. Vide Usnra. 
Mntuam accipiens pecuniara a debitore meo, 

mihi tenetur. ii. 10, 2, 9 



N. 

Nabidis controversia cnm Romanis. ii. 16, 

18,1 
Ualvai qnid. ii. 13,21,2 
Nal quid significet. ibid. 
Kal val, ov ov, qnid significet. ii.13, 21, 2, 3 
<Nati (nondum) an jus snnm amittant, et quo- 

modo. ii. 4, 10, 1, 2. Leges possunt eo- 

rnm jus conservare. ii. 4, 10, 3 
Naturale, vox, pro solito fieri. ii. 12, 26, 2 
Naturales filii succedunt patri, nisi lex impe- 

diat : et adoptari possunt. ii. 7, 8, 2. Non 

snccednnt in regnis a populo delatis. ii. 

7,16 
Natnralia pro certo statu. ii. 8, 5 
Natur® prima et consequentia qua> ? i. 2, 11 
Naturaliter licita an omnia etiam apud Deum 

licita. ii. 1, 10, 1 
Nanfragornm bona confiscare injustnm. ii. 7, 

1,1 



Naves captas quando jure belli censeantur. 

iii. 6, 3, 2. Nunc nulbe postliminio red- 

eunt. iii. 9, 15 
Navigandi libertas pactis imminui potest. ii. 

3, 12, & 15, 1, 2 
Navis, quso apud Romanas postliminio re- 

cepta. iii. 9, 14, 1. Si cui nocuit, an do- 

minus teneatur. ii. 17, 21, 1. In qua in- 

nocentes sunt an peti tormentis possit. iii. 

1, 4, 1 
Necessaria ad finem licitum licita. iii. 1, 2, 1 
Necessitas excepta videtur in lege dominii. 

ii. 2, 6, 1, 2. Jus non dat, si sit evitabilis. 

ii. 2, 7 ; iii. 17, 1. Quod jus det in pacatos. 

iii. 17, 1 
Necessitate pactum pacem non rnmpit. iii. 20, 

37. Pari possessor prefercndus. ii. 2, 8. 

(In) non ultra sumendum quam exigit. 

iii. 17, 1 
Neglectus puniendi punibilis. ii. 21, 2, 5 
Negotium alienum gerens sui lucri causa, re- 

petit impensas, in quautum alter est locu- 

pletior. ii. 10, 9, 2 
Ncpos ex filio priore an filio posteriori prse- 

ferendus in regno. ii. 7, 30, 1. Ex filio, 

an filioe preferendus. ii. 7, 30, 1, 2. Minor 

lex filio an praferatur nepoti majori ex 

filia in regni successione. ii. 7, 34 
Neptis ex primogcnito an filium alterum ex- 

cludat. ii. 7, 35 
Ninus primus imperium ampliavit. iii. 8, 1, 2 
Nocentes dedendi aut puniendi. ii. 21, 4, 1, 3 
Nocumeutum quod ex occasione peccati, non 

ob peccatum sentitur, pcena proprie non 

est. ii. 21,11, 1 
Nocentibns ssepe parcendnm ob multos inno- 

centes. iii. 1, 4, 3 ; iii. 11, 9, 1 
Nomina regionum in pace quomodo accipi- 

enda. iii. 20, 23 
Nostrum quibus ex causisquid dicatur. ii.2, 1 
Notitia de Deo quod inconspicuus. ii. 20, 45, 

1. Uno. ibid. Ut omniscio. ibid. Et ut 

creatore. ii. 20, 45, 2 
Notitiro activao de Deo. ii. 20, 45, 3. De Deo 

quomodo probentur. ibia\ Quae maxime 

universales. ii. 20, 46, 1. Obliterat». ii. 

20, 47, 1. Et quales. ii. 20, 45, 1 
Noxales actiones ex quo jure. ii. 17, 20, 2 

O. 

Obedientia saepe illicita. ii. 26, 3, 1; i. 4, 

1,3 
Obligari natnraliter quis quot modis dicatur. 
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ii. 14, 6, 1. Civiliter quis quot modis dica- 
tur. ii. 14, C, 2 
Obligatur nemo ad bellum injustum. iL 15, 

13,1 

Obligemur quomodo per alium. ii. 11, 12 

Obligatur ralide pnodoni is, cui metus incus- 
bus non est. iii. 19, 4 

Obligationissinecoactioneexempla. ii. 18,10 

Obligatio ex facto ministrorum, cujus sit ju- 
ris. ii. 17, 20, 2. Ex culpa qualis. ii. 17, 1. 
Cadit in actum aut facultatem : et quomodo 
hec differanL i. 3, 16, 1,2. Feudalis non 
tollit summum imperium, vide Feudalis 
obligatio. L 3, 23, 2. Ex dominio qnalis. 
ii. 10, 1. Ex rebus exstantibus, et non ex- 
stantibus. ii. 10, 1, 2, & 2, 1. Interdum est 
ln nobis ita, ut alteri jus nullum quaeratur, 
ii. 11, 3, 1 

Obligationem (ad) requiritur animi delibe- 
ratlo. ii. 11, 4, 1, 3 

Obses an teneatur, mortuo qui misit. iii. 20, 
67. Qui fugit, recipi a civitate non potest. 
iii. 20, 64. Datus pro altero, si is mortuus 
sit liberatur. iii. 20, 66. An ex alia causa 
possit retineri. iii. 20, 65 

Obsidi fugere an licoat iii. 20, 64 

Obsides an occidi possint jure belli. iii.11,14. 
Interno. Ui. 11, 18, 1, 2 ; iiL 4, 1, 4. Serri 
non sunt. iii. 20, 63 

Obsidum bona cui cedant. iii. 20, 63. Obli- 
gatio odiosa. iii. 20, 55. Eorum obligatio 
interdum principalis. iu. 20, 38 ; iii. 23» 16. 
Alter an ex facto alterius teneatur. iii. 20, 

68 
Obstinata resistentia non sufficit ad jus inter- 

num occidendi, vide Resistentia obstinata. 

iii. 11, 16, 1 
Occidere hostem, jus belli dicitur. iiL 4, 5, 1 
Occidas (mortem pati potius quam alium) 

quando liceat, et quando non. ii. 1, 8, 1, 

&9,1 
Occidere obsides an liceat. iii. 4, 14; iii. 11, 

18 
Occidendi deditos aut captos an justa causa 

talio aut resistendi pertinacia. iii. 4, 13; 

ii. 14, 16, 1, 2 
Occidi possunt jure belli, qui intra hostium 

fines sunt. iii. 4, 6, 1. An possint qui ante 

bellum aliquo yenerunt. iii. 4, 7 
Occiduntur senes, captin, infantes, mulieres 

beUijure. iii.4,9,2 
Occisio quando Ucita jure interno in bello 

justo. iU. 11, 2, 1. Quatenus in repressaliis. 

iiL 2, 6. Ilostis indistincte quo sensu li- 

cita. Ui. 4, 3. Extra propositum, sire in- 



directe, quando. Ui. 1, 4, 1. Pro rit» de- 
fensione quomodo ritiosa. ii. 1, 8, 9, 1 • Ne 
f ngere cogamur : pro tuenda existimatione 
et pro rebus an licita. ii. 1, 10, 3 

Occupandi jus in statu rerum communium. 
iL 2, 2, 1 

Occupatio post omissam communionem. iL 
22, 5. Non est nisi in re terminata. u. 2, 
3, 2. Alia per uniTersitatem, alia per fun- 
dos. ii. 2, 4. Imperii, et dominiL U. 3, 4^ 
1,2 

Odium in promissis. ii. 16, 12, 3 

Odio carentia quomodo intelUgenda. U. 16, 
12,1 

Odiosa quomodo interpretanda. U. 16, 12, 3. 
In dubio personalia. U. 16, 16, 3 

OlKovofila. UL 1,8,3 

Olicovfieyrj' «. 22, 13 

Onus yitandum in rerbis interpretandia. II. 
16, 12, 3 

Onera ex fcedere transitoria aut manentisw 
U. 15, 7, 3 

Opera et pecunia quot modis inter se compsv- 
rentur. U. 12, 24, 1, 2 

Operas qui promisit, quibus ex causis excu- 
setur. ii. 16, 27, 2 

Opificibus parcendum in bello. iU. 11, 12 

Oppidum tradere qui promisit, potest prsssl- 
dium dimittere. Ui. 22, 13 

Opulentia fere causa beUorum. i. 2, 8 

OOoftquid. ii. 13,21,2,3 

Orbis pro Romano dictus. ii. 22, 13, 1 

Orbi toti an unum imperium expediat. iL 22, 
13,1,2; UL15,7 

Ordo eorum qui damnum dedernnt in debito 
restitutionis. U. 17, 6, 12. Qui serrandna 
inter socios. ii. 6, 21. Considendi inter 
reges Christianos. ibid. Inter eos qui 
partes in re dispares habent. ii. 6, 22 

Ordinum conrentus populum referunt. L % 
10, 3; ii. 6,9. AUbi aJios usus habent. 
i. 3,10,4 

Ordinatio divina esse regia potestas quo 
sensu dicatur. L 2, 7 & 3; i. 4, 4, 1 



P. 

Pacatorum quod officium circa bellantee. fiL 

17,3 
Pacta quai pactis aliis prssraleant, si casu 
coUidantur. ii. 16, 29, 1. Quibus imperii 
mixtura fit. L 3, 17 ; iii. 19, 10. Nuda an 
obligent jure natune, et gentium. U. 11, 1, 
1. In mari, in racua insula, aut inter di- 
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Yenarnm civitatum cires per literas facta, 
reguntur jure natune et gentium. ii. 11, 5, 
3. Regum quo jure regantur. ibicL Er- 
rantium. ii. 11, 6 

Pactis (a) posterior discedens non est perfi- 
dus. iii. 19, 14 

Pactorum personalium et realium dicrimen. 
ii. 16, 16, 1, 3 

Paganui an hostem lidte occidat. iii. 18, 1, 1 

Tlapd&eiyna. ii. 20, 9, 1 

Parentes alendi. ii. 7, 5, 1. Liberos pigno- 
rare ac vendere quando possint. ii. 5, 5 

Parentum jus in liberos secundum tempus 
distinguitur. ii. 5, 2, 3, 6. Cum liberis 
matrimonia contra jus natune. ii. 5, 12, 2, 5 

Pars major jus habet universitatis. ii. 6, 17 

Participes delicti qui. ii. 21, 1, 2, 2 

Partus an ventrem sequatur, et quo jure. ii. 
8, 18. Matrem naturaliter non magis quam 
patrem sequitur. ii. 5, 29, 1 

Pater jus suum in filium alienare an possit. 
ii. 5, 5, 26, 1 

Paterfamilias quid significet. iii. 14, 5, 1, 2 

Patientia qus punibilis in rectore, aut re- 
publica. ii. 21, 2, 2, 4 

Patientiam (ad) Christi exemplo invitamur. 
i. 4, 7,15 

Patrimonium populi rex alienare non potest. 
ii. 6, 11. Illius pars, id est, dominii a rege 
oppignorari cur possit. ii. 6, 13 

Paucornm dominatio. Vide Dominatio. 

Paalus ApostoluB non improbat pnesidium 
militare. i. 2, 7, 11 

Pax religiose servanda. iii. 25, 1, 7. Utilis 
validioribus, invalidioribus et paribus. iii. 
25, 5. Rupta quando censeatur. iii. 20, 
27. Rumpitur ab eo qui ex veteri causa 
vim infert. iii. 20, 28. Alienans bona im- 
perli, regni, coronro. iii. 20, 5, 2, 3. Qua 
imperiuro, aut pars imperii alienatur. iii. 
20,5 

Pacis causa an bona subditorum valide alie- 
nentur. iii. 20, 7, 8. Conventionum inter- 
pretationes. iii. 20, 9« Capita an distin- 
guenda in majora et minora. iii. 20, 35 

Pace non reddi civitates liberas, qua se 
sponte subjeceruut. iii. 20, 14. Regis an 
teneantur successores et populus. iii. 20, 6 

Pacem serrare qui vult, postquam ab adver- 
sarioruptaest, potest. iii. 20, 38. Facere 
cujus fit. iii. 20, 2, 4. Major pars faciens 
obligat universitatem. iii. 20, 4. An facere 
possit rex aut minor, aut captivus, aut 
exul. Ui. 20, 3 



Pactiones de rebus reddendis, qu» magis 

minusque favorabiles. iii. 20, 21 
Peccandi facilitas causa non minuendse poenss. 

ii. 20, 7, 1 
Peccatum ad mortem. ii. 20, 7, 3 
Peccata qu» facile condonanda. ii. 20, 26. 

Quse excusabiliora. ii. 20, 30, 2, & 31, 2 
Peculatus committitur circa praadam. iii. 6, 

21,3 
Peculium quid. iii. 14, 6, 2. Quatenus do- 

mini, quatenus servi. ibid. 
Pecunia communis mensura. ii. 12, 17 ; ii. 17» 

22. Quanti aestimanda. ii. 12, 17. Steri- 

lis quo sensu. ii. 12, 20, 1 
Pensitatio non repugnat summo imperio. i. 

3,22 
Percussorem immittere an liceat in bello. iii. 

4,18 
Peregrini tenentur legibus loci in quo con- 

trahunt. ii. 11, 5, 2 
Perfidia usus in defectores, piratas, latrones, 

jure gentium dissimulatur. iii. 4, 18, 6 
Perfidorum opera qualium uti contra jus 

gentium. iii. 4, 18, 4, 5 
Perjurii poena posteritatem contingit. ii. 13, 

1, 2. Voluntas punitur. ii. 13, 1, 2 
Perjurus in piratam aut latronem non puni- 

tur. iii. 19, 5, 1 
Permissio quotuplex. i. 1, 17, 1. Ex more 
distinguitur a permissione ex benefido. ii. 

2, 23. An legis sit actus. i. 1 
Permittere se arbitrio aliorum quid sit. iii. 

20,49 

Permutatio, contractus antiquissimus. ii. 12, 
3,3 

Persae multas uxores habebant. ii. 7, 9, 4. 
Eorura opinio de Deo. iii. 5, 2, 6. Mos in 
judiciis criminum. ii. 20, 30, 3. Lex quae- 
dam injusta. ii. 21, 15. Jus in liberos. U. 

Persecutio difficilis pnesumi fadt derelictio- 

nem. ii. 8, 3 
Persei Macedonis controversia cum Romanis. 

ii. 16, 16, 2 
Personarum aptitudo ad causas peccandi im- 

pellentes, et abstrahentes. ii. 20, 31 
Petenti dare, quo sensu Christus prsedpiat. 

L 2, 8, 6 
Petri factum gladio utentis cur improbatum. 

i. 3, 3, 6, 1 
Pignorationes jure civili irritie. iii. 2, 1, 2 
Pignus accipiens ad quid teneatur. iL 12, 

13,1 
Pignoris datio qualis actus. ii. 12, 6 
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Pignorum conventio quam interpretationem 
recipiat. iii. 20, 50 

Pilagium quid. iii. C, 24, 7 

Pipini factum. iii. 4, 18, 1 

Pirate non triumphantur. iii. 3, 2, 3. Qu» 
capiunt non mutant dominium. iii. 0, 16. 
Datum repeti potest. ii. 17, 10. Jui lega- 
tionis non habent. ii. 18, 1, 3 

Fiacandi jus in mari, quorum sit. ii. 3, 0, 1, 
& 10, 1. In diverticulo fluminis occupari 
potest. ii. 3, 10, 2 

Pisces quorum sint. ii. 2, 5. In stagno pri- 
Tato non sunt nulHus. ii. 8, 2 

Plantata solo naturaliter non cedunt. ii. 8, 22 

Plebs in Aristocratico regimine exsors om- 
nis potestatis civilis. i. 3, 8, 6 

Pcena justa nulla nisi ob culpam. ii. 20, 1, 2, 
3. Deberi quo sensu dicatur. ii. 20, 2, 2, 
& 21. Exigi debet propter quid. ii. 20, 4, 
&6,2. Divina qualis, et quem ob finem. ii. 
20, 4, 2. Cum benefactis compensatur. ii. 
20, 22, 1. Potest esse citra legem posna- 
lem. ibid. An semper pnerequirat juris- 
dictionem. ii. 20, 40, 4. An transeat in 
eos qui non deliquerunt. ii. 21, 12, 13« 
Accepta aufert jus belli movendi. ii. 21, 
12. Modus in poena unde petendus. ii. 20, 
28, 29. Proprie dicta in bestias, non cadit. 
ii. 21, 11, 1. An delictum excedere possit. 
ii. 20, 32, 2. Remittenda, ne ad bellum 
reniatur. ii. 24, 2, 1. Maxime remittenda 
ab eo, qui lsnus est, etiam rege ii. 24, 3, 2. 
Pace remissa que censeatur, iii. 20, 17 

Po&ne definitio. ii. 20, 1, 1. Prirate permis- 
sio. ii. 20, 8, 5 ; ii. 20, 10, 2. Exactio an 
Evangelio permissa. ii. 20, 10, 1, 2. Im- 
proprie irregularitates. ii. 20, l, 1. Ex- 
actio ad quam justitie speciem spectet. ii. 
20, 2, 2. In mari. ii. 2, 20, 8, 5. Finis. ii. 
20, 4, 1, 3, & 6, 2. Oraittendee cause. ii. 
20, 22, 1. Fines quomodo cessent. ibid. 
§ 26, 1. Quomodo ab aliis in alios trans- 
eant. ii. 21, 1, 2, & 2, 4. Civitatum dis- 
tincte a pcenis singulorum. ii. 21, 7, 2. 
Obligatio in universitate quamdiu duret. 
ii. 21, 8, 1. Remissio quibus signis in- 
telligatur. iii. 24, 7. Minuende aut non 
minuende cause. ii. 20, 30, 31. Mensura. 
ii. 20, 28, 33. Jus remissum, ubi actum 
est cum tyranno, quasi tali, aut cum pre- 
done. iii. 19, 3 

Po?nis (in) equalitas primo ac per se qu» 
spectetur. ii. 20, 2, 3 

PoBnarum partitio : fines. ii. 20, 6 



Paenale pactum ant lex, fortior non pcenali. 
ii. 16, 29, 1 

Poenalia quando ad heredes transeant ii. 21, 
20 

Paenitentibus an poena omnis condonanda. ii. 
20, 12. Militia olim interdicta, et quare. 
i. 2, 10, 9 

TloXefiov unde dictum. i. 1, 2, 2 

Pollicitatio quid, et quem effectnm habeat. 
ii.11,3 

UoXitikv ars que AristotelL i. 3, 6, 2 

Politici scriptores magis spectant quotidia- 
nam administrationem quam jus imperii. 
i. 3, 19 

Poljgamia naturaliter licita. ii. 5, 9. Cur 
prohibita lege Evangelica. iL 6, 11 

Pompeius bellom piratarum finit pactionibua. 
iii. 19, 2. Templum Hierosoljmorum in« 
gressu8 contra legem. iii. 5, 2, 7 

Pontifex Romanus coronat Imperatorem Bo- 
manum, qua talis est. ii. 9, 11, 4. Pronun- 
ciavit electionem factam a populo Romano. 
ii. 9, 11, 2, 4. Vacante imperio feudorum 
investituras, quo jure tribuat. ibid, 

Populus potest jus se regendi totum alienare. 
i. 3, 8, 3. Eorum exempla qui se aliis sub- 
jecerunt. ibid. Liber facto Magistratuum 
sine mandato non obligatur. ii. 5, 16, 1. 
Romanns jus Imperatorem eligendi sem- 
per retinuit. ii. 9, 11. Idem qui olim. ii.9, 
11, 1. Regimine mutato tenetur de debito 
ante contracto. ii. 9,8, 1. Liber factus se- 
det eo loco, quo ante rex aut princeps. ibid. 
Idem sub Monarchico, Aristocratico, De- 
mocratico regimine. ii. 9, 8, 1. Migrana 
idem. ii. 9, 7. Idem quamaiu. ibid. Quo- 
modo intereat. ii. 9, 3, 3, & 4, 1, & 6, 1. 
Subditus an ob regis delictum puniri pos- 
sit. U. 21, 17, 1 

Populi ob regum peccata punitt, quare. i. 3, 
8, 16. Pars alienari non potest nisi et ipsa 
consentiat. ii. 6, 4. Nec ipsa potest rece- 
dere a populo, nisi ex summa necessitate. 
ii. 6, 5. Ne quidem ex necessitate recte 
alienatur. ii. 6, 6. Consensus circa alie- 
nanda imperia quomodo intelligatur. ii. 0, 8. 
Testimonium de jure successionis quid ra- 
leat ii. 7, 27, 2. Minor pars populum non 
obligat ii. 15, 3, 2. An postliminio a re- 
gibus recipiantur. iii. 9, 12 

Populo destructo an res nianeat eorum qui 
populo supersunt. ii. 9, 4 

Populatio inutilis ubi hostis aliande ali po- 
test. iii. 12, 4. Quibus ex causis inhibenda» 
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iii. 12, 1, 3. Qu® utilifl : et qu» inutilis. 

ibid. 
Populatione abstinendum ubi spes cst celeris 

victorise. iii. 12, 3, 1. Inhibita concilian- 

tur hostium animi. iii. 12, 8, 1, 2. In iis 

inhibeDdis Belgarum, et Indorum mos. 

iiL 12, 4, 1, 2 
Possessio per alium acquiritur. iii. 6, 9. In 

re dubia imperii sequenda privato. i. 4, 20. 

Ferarum per instrumenta quoraodo quae- 

ratur. ii. 8, 4. Longaeva inter reges et po- 

pulos. iL 4, 2. Non acquiritur jaculi im- 

missione. ii. 8, 3, 4 
Possessionis longao favor circa imperia. ii. 4, 

7, & 8, 2, 3. Immemorialis quae vis jure 

gentium. ii. 4, 9 
Possessor necessitate pari praeferendus. ii. 

2, 8. Malee fidei quole jus acquirat. iii. 

7,6,2 
Possidentis jus. ii. 2, 8. Melior conditio in 

re dubia. ii. 23, 11, 1 
Posteri captivorum servi. iii. 7, 2 
Posteriora prioribus derogant. ii. 1G, 4, 1. 

Fortiora prioribus. ii. 1G, 29, 1 
Postlirainii non est jus durantibus induciis. 

iii.9, 8 
Postliminio quae dicantur recepta. iii. 9, 3. 

(pace qui) redeant, qui non. iii. 9, 4, 1, 3. 

(qui) rediit, jura in eum restituuntur. iii.9, 

6, & § 10, 3. An oliquando populi se sua- 
que recipiant. iii. 9, 9. (Ciyitas) quomodo 
redeat. ibid. 

Postliminium quid: et illiusvocis origo. iii. 

9, 1. Apud socios, et amicos. iii. 9, 2, 1. 

In bello et pace, iii. 9, 4, 1, 2. Ejus species. 

iii. 9, 4. An dediti habeant. iii. 9, 8. Extra 

bellum unde ortum: et apud quos locum 

habeat. iii. 9, 18 
Potestas regia, patria, herilis. i. 1, 6. Civilis 

in quibus rebus consistat. i. 3, 6, 1. Suni- 

ma quae. i. 3, 7, 1. lllius subjectum. i. 3, 

7, 3. Non est seraper penes popolum. i. 

8, 8, 1, 3. Temporaria aliqua. i. 3, 8, 12. 
Civilifl humana ordinatio Petro, Paulo di- 
▼ina: quo sensu. i. 4, 7, 3. Regia quo 
sensu bono nostro inservire a Paulo dica- 
tur. i. 4, 4, & 1, 7, 3. Patria qusedam ex 
jure civili. ii. 5, 7. Summa per consensum 
aut res quomodo obligetur ex pacto mino- 
rum potestatum. iii. 22, 3. Quomodo ra- 
tum habendo et ex eo quod contra arcana 
mandata factum est iii 22, 4, 1 

Potestates minores quibus modis summam 
obligent. Ui. 22, 2 



[grot. III.] 



Tipdaiv aWelv. iii. 14, G, 4 

Praecepta Evangelii an contineantur in jure 
naturali. Vide Evangelii praecepta. 

Pneceptormn ordo secundao tabulae in Decal. 
ii. 20, 30, 3 

Pneceptum Christi de non resistendo, quem 
sensum habeat. i. 3, 3, 1, 5 

Praeda: Graecorum, Asise, Afrornm, Fran- 
corum et Romanorum mos circa eam. iii. 
G, 14, 1, 4. Militibus interdum data, et 
quibus ex causis. iii. G, 17, 1, 2. Eadem in 
diversos usus distributa. iii. 0, 20, 1. In 
solutum concedi solet. ibid. Militi dari 
quando coeperit apud Romanos. iii. 6, 24, 

5. (de) lex civilis statuere potest. iii. C, 22. 
Interdum subditis conceditur. iii. 6, 24, 1. 
Socii aliquando partem habent in ea. iii. 

6, 24, 2 

Praeda decima consecrata. iii. G, 1, 1. Jus 

probavit Deus. iii. G, 1, 2. Nomine urbes 

et agri veniunt in piis causis. iii. 6, 20, 1. 

Genera. iii. G, 20, 2. Divisio quot modis 

facta. iii. G, 17, 1, 2. Pars data iis qui non 

militarent. iii. G, 19. Miserabilibus per- 

sonis. iii. G, 22, 1 
Praedari vetitum manente periculo. iii. G, 

24,0 
Praedandi licentia olim inter populos diver- 

8oa. iii. 15, 5, 2 
Praedictio divina an jus det. ii. 22, 15 
Praedoni fidca debetur. iii. 19, 2, 2, & 3, 1 
Praedones duces facti. iii. 3, 4 
Praemium cui debeatur, si duo simul impleve- 

rint conditionem. ii. lG, 19 
Prjesentem reipublicas statum tueri dvis boni 

est. ii. 4, 8, 3 
Pracsumitur in dubio pax inita hoc sensu, ut 

res maneant in statu, in quo postremo 

erant. ili. 20, 11, 12 
Pretia rerum unde. ii. 12, 14, 1 
Primi vox quid significet. ii. lG, 19 
Princeps. Vide Rex potestas summa. Novi- 

ter factus sedet eo loco, quo ante populus. 

ii. 9, 8 
Principes populi liberi vi reprimi possunt. 

i. 4, 8 
Privatus non debet ad se rapere judieium 

quod est populi. i. 4, 19, 2. Se obligans 

hosti an contra rempublicam faciat. iii* 

23,5 
Privati an cogendi a superioribus implere, 
quod hosti promiserunt. iii. 23, 10. Pactis 

cum hoste obligantur : et quo sensu etiam 
piratis et latronibus. iii. 23, 4» Qoatenus 
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capia sua faciant iii. 18, 1, 3. De bello 

captis, quando hoati, quando ciyitati te- 

neantor. iii. 18, 2, 2 
Privatia Christianis an liceat pnnire malefi- 

cos. ii.20,16 
PriTata causa cnm publica in bello conjungi 

poteat. L 5, 1 
Privat» interfectionia exempla. ii. 20, 9, 5 
Privilegia quomodo interpretanda. n. 18, 4, 4. 

Quffi late interpretanda. iii. 21, 14 
Prohibita non aemper etiam irrita. ii. 5, 

16,1 
Promissa multa, qu» natnra valent, lex civi- 

lis irrita facit ii. 11, 8, 3. Qwe plna no- 

cent promittenti quam alteri prosunt, an 

pneatanda. U. 11, 1, 1; & cap. 16, 27, 2. 

Favorabilia, odioaa, mixta vel media. iL 16, 

10. Regnm. Vide Regea. 

Promiasi onns in commodum tertii adjunc- 
tnm, quid operetur. iL 11, 19 

Promiasio non omnis tollit snmmnm impe- 
rium. L 3, 16, 1. Ut valeat acceptanda. 
ii. 11, 14. Illins acceptatio quomodo tiat : 
et an innotescere debeat promissori, nt 
perfectam vira habeat promiasio. iL 11, 15. 
Anrevocabilisante acceptationem : et mor- 
tno ante acceptationem promiasario. ii. 11, 
16* An revocari posait mortuo internun- 
tio: item mortuo tabellario. ii. 11, 17. 
Per ministrum facta qnando revocabilis. ii. 

11, 17, 1. Facti alieni quid operetur. ii. 
11, 22. Requirit usum rationis in promit- 
tente. ii. 11, 5. In errore fundata quando 
dicatur, et quid operetur. ii. 11, 6. Rei 
illicit» non valet ii. 11, 8, 1. Facti, quod 
nnno in potestate promittentis non est, 
quid valeat. ii. 11,8, 2. Ex metu. ii. 11, 
7. Ob causam ante debitam an obliget. 
iL 11, 10. Perfecta quid, et quam vim ha- 
beat. ii. 11, 4, 1. Novum jus confert. iii. 
18, 1« De non fugiendo a vincto facta 
valet. iii. 23, 8. Redeundo in certum lo- 
cum, et de non militando, hosti facta valet. 
iii. 23, 7 

Promissiones causam expressam non haben- 

tes naturaliter valent. ii. 11, 21 
Promissioni onus adjici quando possit. ii. 

11, 19 
Promiasionis materia qualis esse debeat. ii. 

11,8,1. Via. U. 11, 1,3, 4 
Promissum ob causam turpem an praestan- 

dnm. ii. 11, 8, 1, 9 
Promittendi modus quis. ii. 11, 11 
Promittens metn an teneatur. ii. 11, 7 



Prophetarum dicta de pace sub Evangelio 

quem sensum habeanL i. 2, 8, 1 
Proportio Arithmetica et Geometrica an pro- 

prie distinguant justitiam expletricem et 

attributricem. i. I, 8, 2 
Propositi, impetus, et casns distinctio. iii. 11, 

4,6 
Proprietatis exordium. ii. 2, 1, 2, 5 
Hpo<rrdypaTa. ii. 15, 7, 1 
JJpoOvpa maris quorum aint. ii. 3, 10, 1 
Provisi et improvisi distinctio. iii. 11, 4, 5 
Provocatio non datnr ab arbitris lectis inter 

summas potestates. iii. 20, 46, 2 
Proximi nomine venit etiam qui per repne- 

sentationem consequitur jns gradns snpe- 

rioris. ii. 7, 30, 2 
Proximus quis in lege Hebraea: et qnis in 

lege Evangelica. i. 2, 8, 10 
¥eudeo6at in sacris literis quid. ii. 13, 3, 4 
¥ev&>/>Kctv. ii. 13, 13, 2 
Publica utilitas ad alienanda, etc. Vide Utili- 

tas pnblica. 
Pudicitiffi conservandsD cansa interfectio li- 

cita. ii. 1, 7 
Pudor quid, nbi de jnre agitnr. iii. 10, 1, 2 
Pueri, id est, servi. iii. 14, 5, 3 
Pugnare in hostem qni miles non sit, quo jure 

retetur. iii. 18, 1, 1 
Pnnici belli secnndi controyersia. ii. 17, 19 
Pnniri an poasint qui in falsos Deos impie 

agnnt. ii. 20, 61 
Punitio exemplaris. ii. 20, 9, 1 
Pnpillus ex commodato tenetnr in qnantum 

locupletior. iL 10, 2, 2 



Q. 

Quintii Consulis salnbre mendacium. iii. 1, 

14,2 
Quiritari unde dictum. iL 1, 2, 1 



R. 



Rabirii factum. UL 22, 9, 2 

Rami olivarum. iiL 24, 5 

Ratam rem haberi, obligatio qualis. ii. 15, 
3,3 

Ratihabitione snmma potestas qnomodo ob- 
ligetur. iii. 22, 4, 1 

Ratio juris fundamentum. L 1, 11, 1. Adas- 
quata qua?. iL 16, 20, 2. S»pe conaide- 
randa secundnm potentiam, non aecnndnm 
exutentiam. ii. 16, 25, 1. Legis non plane 
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idem cqm mente. ii. 1G, 8. Adsequata qne, 
et quid operetur. ibid. 

Rationis identitas qnando indncat extensivam 
interpretationem. ii. 16, 20, 2 

Razis mora. ii. 19, 5, 4 

Bedempti ex captivitate redemptori qnomodo 
teneantur. iii. 9, 10, 2 

Rediisse ad hostem quis dicendus. iii. 23, 13 

Redimi captivos et servos factos^ sequum. 
iii. 21, 24 

Regimen non omne ejus causa qui regitur. 
i. 3, 8. 14 

Regna media inter absolutum et Laconicum. 
i. 3, 20, 1. A populo delata in dubio indi- 
vidua. ii. 7, 14. Non deferuntur ad eos, 
qui a primo rege non descendunt. ii. 7, 15. 
Non veniunt ad naturales nec ad adoptivos. 
ii. 7, 1G. Ad mares veniunt potius quam ad 
fceminas. ii. 7, 17. Quomodo deferantur 
per successionem ab intestato. ii. 7, 10, 2, 
& § 11, 2. Patrimonalia pervenire possunt 
ad eos, qui a primo rege non descendunt. 
ii. 7, 12 

Regni et principatus voces significatu proprio 
et improprio. i. 3, 10, 1, 2. Pleni sive ab- 
soluti exempla. i. 3, 8, 8. A populo delati 
auccessor non tenetnr ad onera hsereditaria. 
ibid. 

Regnum. Vide Imperium. Quomodo divi- 
datnr, et quo effectu. ii. 9, 10. Patrimo- 
niale, si sit individuum, debotur maximo 
natu. ii. 7, 23. A populo delatum est ha»- 
reditas separatacetera hereditate. ii. 7, 19. 
Italiae. ii. 9, 11,4,3 

Regula, secundum naturam csse, ut quem 
sequuntnr incommoda et commoda scquan- 
tur, quomodo intelligenda. ii. 8, 1G 

Regulaa de eo quod licet in bello. iii. 1, 2, 3, 
4. Super deliberationibus politicis. ii. 24, 
5,1,4 

Relatum in referente. iii. 20, 24 

Religio quo sensu juris gcntium. ii. 20, 45, 3, 
& § 4G, 3. Christiana, qua talis proprie, 
naturalibus argumentis non nititur. ii. 20, 
48,1,2 

Religionis public® status apud Hebrasos a 
rege pendebat. i. 4, 6, 3, 4. Jus ad socie- 
tatem humanam. ii. 20, 44, 3 

Religionem multi affectu non judicio sequun- 
tur. ibid, 

Religiosa belli jure destruuntur. ifl. 5, 2, 4. 
Loca hostibus religiosa non sunt. iii. 5, 2, 

Religiosis locis parcendum in bello. iii. 12, 7 

Renuntiare. VMeAbdicarc. 



Renuntiatio de regno an noceat liberis natis, 
et an nascituris. ii. 7, 26 

Repetere (non) aliud quam dare. ii. 13, 5 

Repraesentatio apud Ilebncos. ii. 7, 6. Ger- 
manis sero cognita. ii. 7, 30, 1. In du- 
bio admittenda. ibid, Non snrrogat in 
privilegium, quod sexuB ant aotatis erat pro- 
prium. ii. 7, 18, &H.30, 2 

Reprsesentationis jus unde. ii. 7, 6 

RepresBalisB quid. iii. 2, 4 

Repressaliarum facultas impetrari a principe 
solet. iii. 2, 7, 2. Jura alia sunt juris gen- 
tium, alia juris civilis. iii. 2, 7, 2, 3 

Repressaliis qui culpa sua causam dederunt, 
tenentur eos, qui damnum passi sunt, in- 
demnes pnestare. iii. 2, 7, 4. Obnoxii qni 
sint. iii. 2,5, 2. Non subsunt legati et res 
eorum. iii. 2, 7, 2. Eximi lege civili solent 
mulieres, infantes, res stndiosorum, aut ad 
nundinas raiss». ibid. 

Res repetita quid significet. iii. 3, 7, 1. Ra- 
pere quid veteribus Latinis. iii. 4, 1, 1. 
Reddere pro quavis satisfactione. ibid. 
Possunt capi, etiam in compensationem 
debiti in bello subnascentis. iii. 1, 3, & cap. 
13, 3, 1. Hostium perdere quonsque liceat 
justitia interna. iii. 12,1. Amicorum, quao 
reperiuntur in navibus hostium, an belli 
jure acquirantur. iii. G, 5, 6. £t modus 
circa imperium distinguuntur. i. 3, 11, 1. 
Non pcrductoB intraprflDsidiadominium non 
rautant. iii. 0, 3, & cap. 9, 16, 1 

Rebus ad bellum non facientibns parcendnm. 
iii. 14, 6 

Rerum defensio an jus det occidendi. ii. 1, 11. 
Servandarum causa vis per Evangelium an 
et quatenus licita. ii. 1, 13 

Reipublic® bonum an nostri tantum causa 
desideremus. ii. 1, 9, 2. Forma mutata 
apud victos, et an recte. iii. 15, 8 

Rescissoria actio ex postliminio apud Roma- 
nos. iii. 9, 10, 3 

Resistere an liceat superiori in summa neces- 
sitate. i. 4, 7, 2, 4 

Resistentia obstinata non sufficitadjns inter- 
num occidendi reslttentem. iii. 12, 16, 1. 
Aliqua in delatione imperii reservari inter- 
dum solet. i. 4, 12 

Respublica non tenetur ex facto subditi. ii. 
22. 2, 1 

Restituere qui teneantnr faciendo, aut non 
faciendo. H.17,G 

Restitutio non debetur ex bello justo ob vitio- 
eam intentionem. ii. 22, 17, 3. Rerum cap* 
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tarnm in bello in jure dubio quomodo tem- 

peranda, iii. 16, 6 
Restitutionem qui debeant in solidum vel ex 

parte. ii. 17, 11, 1, & 3, 10, 4 
Restitntionis obligatio ex bello injusto. iii. 

10,3,4 
Restitutum debitum ex quo jure oriatur. ii. 

17, 8, 9 
Resurrestionis spes an causa sepeliendi. ii. 

19, 2, 3 

Revocatio promissionis. Yide Promissio. 

Reum judici eximens, crimen committit. iii. 1, 
5,3 

Rex unus esse potest plurium regnorum dis- 
tlnctorum. i. 3, 7, 2. An se adversus con- 
tractum restituere possit. ii. 14, 2, 2. An 
juramento teneatur. ii. 14, 3. Actus suos 
privatos a lege potest eximere. ii. 14, 2, 2. 
Subdito sunm auferens debet compensatio- 
nem facere ex communi. ii. 14, 7* Popu- 
lum aut successores non obligat in infini- 
tum. ii. 14, 12, 1,0, et quatenus obliget. 
ibid. Stipendia non solvens tenetur vicinis 
de damnis datis. iii. 17, 2, 3, 4. Minor an 
pacem facere possit. iii. 20, 3. Captivus 
an pacem facere possit. ibid. £xul an pa- 
cem facere possit. ibid, Privatus sit vi 
legis commissorto. i. 4, 12. Partem populi 
alienare non potest. ii. C, 4. Hostis totius 
populi regnum amittit: et quomodo hoc 
capiendum. i. 4, 11. Regno pulsus jus 
habet ex foedere. ii. 16, 7. Subditis jus 
suum auferre potest in pcenam: et ex vi 
dominii supereminentis. ii. 14, 7. Jmpe- 
rium derelinquens privatus fit. i. 4, 9. 
Regno ejectus an jus legandihabeat. ii. 18, 
2, 2. Temere bellum susdpiens ad restitu- 
tionem subditis tenetur. ii. 24, 7 

Regem (inter) et populum mutua subjectio 
non est ordinarie. i. 3, 9, 1, & 3, 8, 14 

Reges possunt esse ChristJani : et servire 
Christo debent, qua reges sunt. i. 2, 7, 1, 2. 
Quidam non subsunt populo etiam univer- 
sim sumpto. i. 3, 8, 8. Improprie dicti. i. 
3, 8, 11. Non omnes constituuntur a po- 
pulo. i. 3, 8, 13. Pcrsarum summum im- 
perium habebant, quaedam tam%n facere 
juste non poterant. i 3, 16, 3. JEthio- 
pum, summi, adstricti promissis. i. 3, 16,4. 
Hebraei summum imperium habebant. i. 3, 

20, 1. Orientis, Pers», JBgyptii, Syri, 
Asiatici summum imperium habebant. ibid. 
Yeterea Germani® et Gallise non habebant 

. aummum imperium. ibid. Romani cum 



populo partiti summum imperium. i. 3, 20, 
5. AOgypti summi, adstricti promissis. 
i. 3, 16, 3. Cum acta quaedam sua ab aliis 
expendi volunt, aut etiam rescindi, non eo 
partiuntur summum imperium. i. 3, 18. 
Creduntur in dubio velle sequi successio- 
nem, qualis in usu est in suislocis. i. 7, 11, 

2. Medii deberent cogere bellantes, ad ac- 
cipiendum axjuam pacem. ii. 23, 8, 4. Mi- 
nores in actibus publicis cum effectu obli- 
gantur. ii. 14, 1, 2. Etiam cum homini non 
obstringuntur, Deo obstringuntur. ii. 14, 

3. Tenentur ex promisso, etiam causa non 
expressa. ii. 14, 4. Ex contractibus natu- 
raliter, an et civiliter obligentur. ii. 14, 6. 
An ex militum, aut nautarum facto tenean- 
tur. ii. 17, 20, 1, 2. Quomodo obligentnr 
ex bcllo injusto. iii. 18, 4 

Regi rcgnum alienanti quatenus resistere 
liceat. i. 4, 14. Curo esse debet regum 
salus. iii. 4, 1, 6 
Regis (jus) apud Samuelem. i. 4, 3. Per- 

sona inviolabilis. i. 4, 7, 6, 7 
Regum fides pro juramento. ii. 13, 22, 1. Jn- 
dex solus Deus. i. 3, 8, 15. Actus non sunt 
irriti contradictione parentum. ii. 5, 6, 1. 
Memoria damnata. i. 3, 16, 3. Actus pii- 
vati legibus communibus civitatis regnntar. 
ii. 14, 1, 4. Non plene regnantium actus 
possunt irriti fieri, per legem populi. ii. 14, 
2, 1. Cura generalis pro societate humana. 
ii. 20, 44, 1. Res fiunt regis victoris. iii. 
6,24,4 
Regibus captis an parcendum. iii. 11, 7, 2, 3 
Ripa privatis quando cedat. ii. 8, 13 
Ripao cnjus, jure Romano. ii. 8, 8. Cnjna na- 

turaliter. ii. 8, 9, 10, 13 
Roma quondam communis patria. iii, 15, 3 
Romani cur stipulationibus plus tribuant, 
quam pactis. ii. 11, 4, 2. Asperi in vio- 
toria. iii. 11, 7, 4. Veterea dolis abatiM- 
bant iii. 1, 20, 3. Imperii quaa fuerunt, 
cujus nunc sint. ii. 9, 11, 1. Sibi vindicant, 
qua3 hostis ipsorum aliis eripuerat. iii. 6, 7, 
2, 3. Duri in captivos populares. iii. 21, 
24, 1. Eorum instituta ad res bellicas di< 
recta. ibid. 
Romanus. Vide Populus et Imperinm. 
Romanorum jus in liberos. ii. 5, 11. Contro- 
. versia cnm Latinis, et alia de duratione 
foaderis. ii. 16, 12, 4. Jus de postliminio. 
iii. 9, 10, 1, 2, 4. Mos de agris captia. fii. 
C, 11, 2. Circa pradam. iii. 6, 14, 4. Im- 
perator, idem Germanorum : unde, ii. 9 f 11, 
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4, 3. Jus do captiyia redemptis. iii. 9, 11, 
& 3, 10, 2. Jus pro iis, qui postliminio 
redierunt. iii. 8, 10, 3. Lex circa rcs cap- 
tas. iii. 13, 4, 4. Mos circa reges captos. 
iii. 11, 7, 2, 3 
Ruben exhercdatus a jure primogenituno. 
iii. 7, 25 



S. 

Sabbathi lex pro servis. iii. 14, 5, 1. Cujus 

rei symbolum. ii. 20, 45, 2. Violati poena 

cur capitalis. ibicl. 
Sacerdotibus et eorum assoclis parcendum in 

bello. iii. 11, 10, 1 
Sacra corrumpi an possint jure belli. iii. 5, 2, 

1, 3. Quo sensu publica. iii. 5, 2, 2. In 

deditionc comprehenduntur. iii. 5, 2, 1,& 

L 3, 8, 3. Hosti sacra an sint. iii. 5, 2, 4. 

Populi voluntatc profana facta. iii. 5, 2, 3, 

5, & cap. 12, 7, 2 
Sacramcntum militare post Constantinum. 

i. 2, 10,4, & ii. 13,11,3 
Sacris parcendum in bello. iii. 12, G 
Sagmina. iii. 3, 8 
Saguntina controvcrsia intcr Romanos et 

Carthaginionses. ii. 1G, 13 
Samsonis mors. ii. 19, 5, 4 
8apiens natura magistratus, quo sensu. ii. 20, 

9,2 
Satisfactio offercnda ab co qui deliquit, ante- 

quam justum bcllum gorerc possit. ii. 1, 

18,2 
Saul an in impietatc mortuus. ii. 19, 5, 4 
Sciens, proscns ct tacens quando consentire 

credatur. ii. 4, 5, 1 
Scientia quando protfuinatur. ii. 21, 2, G 
Scholasticorum sententia de mcndacio et 

«equivocatione. iii. 1, 17, 3 
Scripti et sententio) locus apud Rhetores. 

ii. 1G,4,2 
Scriptura in dubio ad monumcntum contrac- 

tus adliibita censotur. ii. 1G, 30 
Scripturo et pictura» eadom ratio. ii. 8, 21, 1 
2#cu0i<r/*o?. ii. 15, 5, 1 
SicvXa. iii. 6. 24, 4 
Semipravi. iii. 11, 4, 6 
Senatus Romanus aliquo temporo partitus 

summum impcrium cum populo. i. 3, 20, G 
Sententia jus proprie non dat. iii. 2, 5, 1 
Sententiai qiuo dividendso aut conjungendae. 

ii. 5, 19. Quomodo numerand» inter eos, 

qui dispares partca in re habent. ii. 5, 22 



Sententiarum pari numero reua absolvitur et 
possessor vincit. ii. 5, 18 

Sepelicndi jus quale. ii. 19, 1, 5. Mos unde 
ortus. ii. 19, 2, 1, 4. Ilostcs et inimici. ii. 
19, 3, 1, 2, 3 

Sepeliendos (ob) mortuos bella. ii. 19, 3, G 

Scpultura an debeatur his, qui so occiderunt. 
iii. 19, 5, 1, 3 

Sepulturam prohibere furor dicitur. iii. 19,3,4 

Scrgius Paulus in magistratu manet factus 
Christianus. i. 2, 7, 10 

Scrvitus ex voluntate. ii. 5, 26, 27. Neuti- 
quam pugnat cum jure naturali. ii. 5, 27, 2. 
Ex poena. ii. 5, 3. Perfccta, ct imperfecta 
qua\ ii. 5, 27, 1, & 30, 1. Quo sensu con- 
tra naturam dicatur. iii. 7, 1, 1 

Servitutis imperfecta* gencra. ii. 5, 30. Bel- 
licsc causa. iii. 7, 5, 1 

Servus merccdcm laboris sui an sumere possit. 
iii. 7, G, 4. Kesistere an licite possit do- 
mino. iii. 7, 7. Cognosci dcbet, ut postli- 
minio rccipiatur. iii. 9, 11, 1. Recipitur, 
ctiamsi animum rcs nostras sequendi non 
habct. iii. 9, 11, 1. Mcrcenorio compara- 
tur. iii. 14, 2, 2 

Servum (in) quidvii licet. iii. 7, 3, 1 

Servi fratrcs nostri. iii. 14, 2, 3. Naturaliter 
philosophis qui. ii. 22, 12. Ad operas ur- 
gendi modcratc. iii. 14, 5, 1. Quo casu 
fugcro possint. ii. 5, 29, 2, & iii. 7, G, 1, 
&, i. 4, 7, 1. Transfugo! recipiuntur post- 
liminio. iii. 9, 11, 1. Qnando postliminio 
rccipiuntur. iii. 9, 11, 3. Etiam manumissi 
postliminio recipiuntur. ibid. Rcdemti 
quod jus apud Uomanos. iii. 14, 5, & 10, 2. 
Dicuntur populi subjecti. I. 3, 12, 1. Pro 
dominis bellant. i. 5, 3. Res fiunt domini. 
lii. i f 3, 2 

Servis Romoe licebat ad statuas confugere. 
iii. 14, G, 4 

Servo Dominus quro pncstare debeat. iii. 14, 
5.1,3 

Servorum nati matrem seqnuntur. iii. 7, 2. 
Deliberatrix facultas impcrfecta. ii. 20,4,2. 
1'ilii an naturaliter servi, et quatenus. ii. 
5,29 

Servos (in) lenitas adhibenda. iii. 14, 4. Jus 
vitai ct nocis in cos quale. iil. 14, 3. Do- 
minorum quale. ii. 5, 28, & 3, 7, 3, & cap. 
14, 3, 1 

Servos Romanalex bello arccbat. i. 5, 4. (circa) 
Francorum jus et Ilebncorum. iii. 7, 8 

Severitas laudabilis Dei, Mosis, Christi, et 
Apostolorum. i. 2, 8, 11 
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[£S t*t q-id jvw-tale. ii. 7, 1% 2. Priri- 

l*-jrijm &*;j quu atutis ia regnorca 

•ceDeMlone. ii. 7. 1», 1 
fikul* s ooeeMiocii coatroTera*. ii. 7, 30, 2 
£i;rba i'.Ia&U'.U. L\ 4, 3 
Siarus ijostiam uti liatura. LL 1, *, 4 
6ijrn:fic*tio impropria quando admittenda. 

iL 10, 12, 2. Striciior, Laxior, et media. xL 

10, 9, 10, 20 
Silentiam non ljberam ruhfl operattxr. K. 4, 

5, 3. Quando consensum probet. iL 15, 
17,1 

Simulaiio qtue licita. iii. 1, 7 
Singularium ceruminum origo. iL 20, 9, 5 
Singalatim licet, quod gregatim non lieet. iL 

6, 24, 2 

Singuli qnando punibiles ex facto uniTersi- 
Utis. ii. 21,8, 2 

SocieUs a civiute in qoo differat i. 3, 21, 7. 
Civilii ab humano instituto coepit. i. 4, 7, 
3. Cum quibus illiciu Hebrseis. H. 15, 9, 
1, 5. Profanis quss, et quatenus periculosa, 
et quomodo periculis occurri possit. ii. 15, 
10, 2. Negotiatoria an iniri possit, ut alter 
damni iramuniu ait. ii. 12, 24, 3. Ubi opera 
et pecunla inter se comparantur. ibid. 
Num. 2. Ex qua alter nihil lucri sperat, 
non valet. ii. 12, 24, 3. Bonorum unirer- 
iomm qualis. ibid. Kavalis. Vide Admi- 
ralita*. 

SocieUtem morte finiti, non est juris natura- 
lis aut gentium. iL 10, 16, 4 

SocieUtis bellicsc divwio. ii. 15, 6, 2 

Socictate (in) partes a»quales quomodo intel- 
ligcnda?. ii. 12, 21,1 

Socius socium cogcre potest, ut stet foederi. 
i. 3, 24, 5 

Bocii sociis jus rcddcre de1>ent, si subditi sui 
accusentur. Num. 4. ibid. Defendendi, 
quando. ii. 2% 4. Qui sint in jure postli- 
minii. iiL 9, 2, 1. Quando partem habeant 
in prwda. iii. fl, 24, 2. In bcllo injusto de 
danmis tenentur, iutcrdum et puniri pos- 
sunt. iii. 1, 3 

8ociis IllaU vis quando pacem rumpat. iii. 
20, 33 

Boclortim controvershe judicari quomodo so- 
Icnnt. i. 3, 21, 4, G. A sociis oppressorum 
cxenipla. i. 3, 21, 10. Plurium quis pne- 
fcrendus. ii. 15, 13, 1, 3. Nomine an fu- 
turi vcniant. ii. 10, 13, 1, 2 

flncios in ftrdcro non nominatoa adjuvare non 
cst contra fcvdtu. ibid. Not. ii. 3 

SullleiUro subdltos alicnos non licct. iii. 1, 21 



SoI-tj irtczuizsx az. «i.:*>ie-2_=: em 

n. j. 17 
Sir&re* doas d^xtrt clira L::r^x. iL 5. 14, 2 
Sorte aapUus qoaado ali^^i-i iidie exigi poa- 

sit. iL li', 22 
Sortis usus ad bella mazda. iL 23, 10 
Spena. Vidt LactdarKGs. 
Specialia efficaciora geaeralibus. ii. 16, 29, 1 
Species pars substactia?. iL 5, 19. 2. Populi 

qcomodo tollarur. ii. 9, 6\. Id est, formja 

plures unios rei artincialis. n. 9, 5» 2 
Specificatione an res acquirantur. ri. 5, 19, 21 
Specificationis jus naturale quale sit. ii. 8, 

19 
Spes lucri quando Teniat in restitutionem. iL 

17, 5, 3 
Spiritns, id est, forma. ii. 9, 3, 1 
Spolia hosti detracu quomm sint. UL 6, 

12,2 
Spoliare hostem licet jore gentram. iii. 5, 1 
2.-woi£ui quid. iL 15, 6, 1 
Sponsio quid. ii. 15, 3, 1. An ex notitia et 

silentio regem aut populum obliget. ii. 15, 

17,1 
Sponsionis Caudine et Xumantinse controrer- 

sia. iL 15, 1C, 1, 2. Luctatiang controver- 

sia. iL 15, 17 
Sponsores ad quid teneantur, si improbetnr 

sponsio. ii. 15, 16, 3. Tenentur in id, qnod 

interest. ii. 15, 3, 3 
Sponsorum bona ad id, quod ioterest, obli- 

gaU. iL 15,16,3 
Stipulari pro tertio naturaliter licet, et qno 

effectu. ii. 11, 18, 1. HomansB leges circa 

stipulationem aut accepUtionem pro tertio. 

ibicL Num. 2 
Studiosis literarum parcendum in bello. iiL 

11, 10, 2 
Stupra an contra jua gentium in bello. iiL 4, 

19,1 
Sua homini quae. ii. 17, 2, 1 
Subditi hosti militantes an pacem rumpant. 

iii. 20, 31. Alieni an bello defendi possint. 

ii. 25, 8, 1. Eos solliciUre non licet. iii. 1, 

21. Quandojuste bellum gerant. ii. 26, 2, 1. 

Qui. ibid. Not. 1. Ilostium ubique offen- 

duntur jure belli. iii. 4, 6, 8, 1. Reddendi 

Buperioribus, si bello injusto abstracti sint. 

iii. 14, 4. Quomodo fiant participes delicti 

superiorum. ii. 21, 7. An semper se in li- 

berUtem vindicare possint. ii. 4, 14. Bel- 

lare possunt in magistratus summae potes- 

tatis jussu. i. 4, 1, 2. Resistere impermn- 

tibus prohibentur ex ipsa natura cirilis 
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cietatis. i. 4, 2, 1. Eornm resistentia est 
vetita jure Hebroo, et jure Evangelico. 
i. 4, 3, 4. Pro imperantibus bellant. i. 5, 3 

Subditis illata vis pacem rumpit. iii. 20, 32. 
Alterius, qui piratse sint, vis illata, pacem 
non rumpit ibid. Bellantibus promissa 
an teneant. iii. 19, 6. Dnbitantibus tri- 
bnta potius imperanda, qnam onera raili- 
taria. ii. 26, 5. lnterdum praeda concedi- 
tnr. iii. 6, 24 

Subditus cogi potest, nt obses eat, et quomo- 
do. iii. 20, 52. Dnbitans an recto militet 
ii. 26,5,&§4, 1,4 

8ubditornm facultas deliberatrix imperfecta. 
ii. 2G, 4, 2. Ratione an bellum utrinque 
jnstnm. ii. 2G, 4, 3. Defensio an aliqua 
jnstain bello injusto. ii. 2G, G, 1. Libertas 
obligatur ex facto snperiorum. iii. 2, 2, 1, 
2. Factum an pacem rumpat. iii. 20, 30. 
Innocentium res in poenam non recte ca- 
piuntur. iii. 13, 2 

Snbditos snscipere migrantes, non est contra 
paceni, quse amicitiam complectitur. iii. 20, 
41 

Subjectio civilis ez poena. ii. 5, 32. Civilis. 
iii. 8, 1, 1. Herilis. ibid. Mixta. ibid. Po- 
puli perfecta et imperfecta. ii. 5, 31. Jus 
est in personara. Yide Lex. ii. 5, 2G. Quo- 
tnplex. ibid. Fit vel ex consensu. ibid. 
Vel ex delicto. ii. 5, 32. Christianorum, 
qua subsnnt magistratui, quanta. i. 4, 4. 
Frivata. ii. 5, 8. Quid contineat. ii. 5, 27. 
Publica quae. ii. 5, 31. Continet nece&si- 
tatem non resistendi. i. 4, 4. Vocatur et 
dvilis. iii. 8, 1. An subjicere se liceat lego 
evangelica magistratui infideli. ii. 15, 10 

Subordinationis natura et effectus. i. 4, G, 
1,2 

Substantue vox pro more perpetuo. ii. 12, 
20,3 

Successio titulum veterem continnat. i. 3, 10, 
5. Linealis in regnis quoe. ii. 7, 22, 23. 
Cognatica linealis. ii. 7, 22. Linealis nul- 
lis gradibus terminatur. ibid. Not. 1. Reg- 
norum in Africas partibns quibusdam. ii. 
7, 24. In regnis patrimonialibus. ii. 7, 12. 
Ab intestato unde. ii. 7, 3. Cur magis do- 
scendat quara ascendat. ii. 7, 5, 2 

Snccessionis ab intestato post liberos dno 
prsBcipui fontes. ii. 7, 9, 1, 3, & 11, 1 

Successionem quisque elegisse creditur, quai 
in more patrise est. ii. 7, 11, 2 

Snccesaionnm leges diversa?. ii. 7, 11, 1 

Succedens in regno patrimoniali individuo 



debet aliis hscredibus id ipsum repensare. 

ii. 7, 13 
Successores regum quando et qnatenns tene- 

antur. ii. 14, 11 
YufxirXoia quid. ii. 12, 4 
Snperior an et qnomodo in snbditnm menda- 

cium committat. iii. 1, 15. Non is sem- 

per, cujus utilitati regimen inservit. i. 3, 

8, 14. Quid possit circa juramentnm. ii. 

13, 20, 1, 3. Subditum cogere potest ad 

ea, quffi non ex justitia, sed ex alia virtnte 

debentur. ii. 25, 3, 4 
Superioris praeceptum, quando excnset. ii. 

26,4 
Superficies an solo ccdat. ii. 8, 22 
Supplicia capitalia antiquissima et in quibns 

criminibus. i. 2, 5, 6. Non solnm Hebneis 

ea concessa. ibid. Xot. 9, 10 
Supplicibus parcendum. iii. 11, 15 
Supplicum jus quibus debeatur. ii. 21, 5, 1, 4. 

Defensorum et non defensorum exempla. 

ii. 21, 5, 3,5. Jus in bello quale. iii. 11, 

3,1. Causa ox quo jure cognoscenda. ii. 

21, 0, 2 
Supplices an belli jure occidantur. iii. 4, 11 
Syrtes an cuiquam propriae. ii. 2, 3, 2 



T. 



Talio non transit personam. i.i. 11, 16, 2 
Talionis postulutio Hebneis quo sensu licita. 

ii. 20, 10, 7. Usus qui apud Ilebneos et 

Romanos. ibid. 
Talionem in judicio exigere Hebrseis indul- 

tum. i. 2, 8, 7 
Telum quid jure Romano. ii. 1, 12, 2 
Templum Hierosolymorum intravit Pompeins, 

incendit Titus. iii. 5, 2, 5. Ejus religio. 

iii. 5, 2, 4 
Templa gentium a Judaeis incensa. ibid. 
Templis parcendura. iii. 12, 6, 1, 2, 5, 1 
Tempus immemoriale in dubio sufficit ad de- 

rclictionis pncsumtionem. ii. 4, 7. A cente- 

nario differt. ibid. 
Tempus ad pccnitentiam dandnm his, qni 

snpplicio afficiuntur. ii. 20, 12, 1 
Temporis qusa vis ad pnesumendam derelic- 

tionem. ii. 4, 6 
Tcneri bello qua3 intelligantur. iii. 20, 12, 2 
Termini sacra sine sanguine. iii. 15, 7, 1 
Terminorum duo genera. iii. 21, 4, 3 
Terree hostili quare parcendum. iii. 12, 1, 2, 

2,1,3,1,4,1,5,1,8,1,2 
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Territorinm nnde dictnm. iii. 6, 4 
Territorii pors populo vacua alienari potest. 

ii. 6, 7 
Terror non sufficit ad jns internum oocidendi. 

iii. 11, 10, 1 
Tertio, qui metum non incussit, facta promis- 

lio tenet. iii. 19, 3 
Testamentum solemnitate aliqua defectum 

quem effcctum haboat. iii. 7, 6, 2 
Testamenti factio est juris naturolis: quo 

sensu. ii. 6, 14, 1 
Testamenta de regnis patrimonialibus. i. 3, 

12, 5, 6. Non patrimonialibus, non valent 

nisi ex populi consensu. iii. 1, 13, 1. In iis 

clausula derogatoria quantum voleat. i. 3, 

18, 2 
Testari non prohibentur externi jure naturali. 

ii. 6, 14, 2. Quem impediens quando, et 

cni teneatur. ii. 17, 3 
Thebaeorum martyrum historio. i. 2, 10, 11, 1, 

4, 7, 10 
Thebanorum bella cum Locednmoniis. ii. 1, 

8. Lex de yendendis liberis. ii. 5,5, 
Theodori JEtoli factum. iii.4, 18, 1 
Thesaurus in multis regnis regi cedit. ii. 8, 7 
Thesauri cujus, et de iis ieges varia?. ibid. 
Tibarenorum generositas. iii. 2, 20, 3 
Ttfiav pro benefacere. ii. 13, 7, 2 
Tificopia quid. ii. 20, 6, 1 
Timothei ducis moderatio. iii. 12, 2, 2 
Titus templum incendit. iii. 5, 2, 5 
Tradere se in fidem, quid. iii. 20, 50, 3 
Traditio non requiritur naturaliter ad perfi- 

ciendam alienationem. ii. 6, 1, 2. Natura- 

liter ad translationem dominii non requiri- 

tur. ii. 8, 25. Ad translationem dominii iu 

quibus cosibus, etiam jure civili, non requi- 

ratur. ibid. 
Trajani dictum ad prefectum praitorio expo- 

nitur. i. 4, 6, 5 
Transeundi jns per alienos fines. ii. 2, 13, 1 
Transeundum qua sit. ii. 2, 13, 1, 5 
Transfugao jure Romano postliminium non 

habent. iii. 9, 10, 1. Servi postliminio re- 

cipiuntur. iii. 9, 11, 2. Ab his, a quibus 

transfugerunt, occidi solent. iii. 11, 16, 1. 

Belli jure recipiuntur. iii. 20, 12. In dubio 

non reddendi. Ui. 20, 12, 1. Eos admittere 

licct. iii. 1, 22 
Transitns non debetur injustum bellum mo- 

venti. ii. 2, 13, 4 
Transmissio linealis differt a representatione. 

ii. 7, 22. 1 
Tribuni sacrosancti quomodo facti. iii. 19,8, 2 



Tributarie Mcdorum nationes an ejus condi- 

tionis manserint, translato ad alios imperio. 

ii. 10, 1G, 4 
Tributorum finis quis. i. 2, 7, 12. Indictio 

ad victoris utilitatem. iii. 6, 15 
Tulli Ilostilii dolus. iii. 1, 14, 2 
Tutelam (in) receptus nihil debet agerc nox- 

ium statui ejus, a quo receptus est. iii. 24, 2 
Tutorcs a quo dondi in regnis patrimonialibua 

et non patrimonialibus. i. 3, 15 
Tyrannus titulo. Vide Invasor. 
Tyrannofides debetur. iii. 19, 2, & 1, 3, 2 



V. 

Vades. ii. 21,11,2 

Valerii Levini dolus. iii. 1, 17, 1 

Vandalicw successionis controversia. ii. 7, 

30,2 
Vasollus, qui non idem subditus, cogi non 

potest, ut eat obses. iii. 20, 52 
Vasallorum jus circa alluviones. ii. 8, 15, 1 
Vastatio. Vide Populatio. 
Vectigal mari imponi an possit. ii. 3, 14 
Vectigalia pro transitu mercium imponi qu» 

possint. ii. 2, 14, 1 
Vela candida. iii. 24, 5 

Vendendi libertas an alicui debeatnr. ii. 2, 20 
Venditio potest dominium transferre ante 

traditionem. ii. 12, 15, 1 
Veneno interficere jure gentium vetitum. iii. 

4, 15. Inficere tela an liceat. iii. 4, 16« 

Aquas an liceat. iii. 4, 17 
Venia digna quae. iii. 11, 4, 4, 7 
Veniam dare an liceat. ii. 20, 31 
Venire, et mittere, diversa. iii. 21, 16. Cui 

perraissum, an quem secum ducere posait. 

iii. 21, 27 
Verba intelligenda secundum materiam sub- 

jectam. ii. 16, 24. Ex proprietate in dubio 

sumenda. ii. 16, 2 
Verborum obligatio interna ex mente. ii. 16, 

1, 1, 2. Obligatio externa secundum inter- 

pretationem probabilem. ibid. 
Veritas, id est, locutio aperta. ii. 13, 3, 2. 

Justitia) pars. iiL 1, 11, 2 
Vestis apud Romanos postliminio non recep- 

ta. iii. 9, 14, 2 
Vestium nomine arma non veniunt. iii. 23, 13 
Vetans fortius quam jubens, quare. ii. 16, 

29,1 
Via publica an alluvionem impcdiat. ii. 8, 17 
Victi clementer habendi. iii. 15, 12. Victori- 

bus permixti. iii. 15, 3, 
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Victifl eripere nihil nisl qnod pacem impedit, 
laudabile. Ui. 15, 2, 1. Relictum suum im- 
perium. iii. 15, 7. Imperinm relinquere 
generosorum est. iii. 15, 4. Imperium re- 
linqui solet, locia quibusdam detentis. iiL 
15« 5. Imperii pars relicta. iii. 15, 9. Per- 
xnissas suss leges, et magistratus. iii. 15, 10. 
Bua religio permissa. ibid. § 11 

Victor curare debet, ut religio yera libere 
pradicetur. ibid. Quis dicendua. iii. 20, 
45. Ejufl officium in eos, qui se dedunt. iii. 
20,49,2 

Vindex sanguinis apud Hebnoos. ii. 20, 8, 6, 
& i. 2, 5, 4 

Vindicatio. Vide Ultio. 

Vindict® privat® exempla. iL 20, 8, 3 

Viriati moderatio. iii. 12, 4, 3 

Virtutis actus quos jus Hebneorum exigit, 
exiguntur et nunc a Christianis. i. 1, 17, 5 

Vi» injusta naturaliter quao. i. 2, 1, 6. Justa 
naturaliter que. i. 2, 1, 7. Teatimoniis 
probatur. i. 2, 1, 5, 7. In bestiis, quo sensu. 
i. 2, 1, 5, 3, 2. PamaB ergo licita. iii. 1, 2, 3 

Vi, hominibus armatis, coactisve, quid signi- 
ficet ii. 1C, 20, 4 

Vita in statu innocentiss. ii. 2, 2, ], 2. Po- 
puli proferenda libertati. ii. 14, 0, 2. An 
obligari possit. iii. 2, 6. Tota reorum an 
examinanda. ii. 20, 30,4 

Vitam ralide obligari, antiquorom sententia. 
ii. 15, 16, 4 

VitflB tuendffl causa mentiri an liceat. iii. 1, 
16. Pactio libertatem nou comprehendit. 
iii.23,12 

Vitia qualia impunita esse debeant. ii. 20, 18, 
20,1 

Vitiositas actus ab effectu discernenda. ii. 17, 
22 

Vitium rei in contractibna indicandnm, et 
quare. ii. 12, 9, 1 

Vitt». iii. 24, 5 

Ultio an juri natura) conreniat. ii. 20, 5, 1, 3. 
Lidta jure naturss et gentium. ii. 20, 8, 2, 
3. Christianis permissa. iL 20, 10, 1, 5 

Ultionis restrictio unde. ii. 20, 8, 4 

Unio populorum, aut regnorum, quid opere- 
tur. ii. 9, 9 

Universitas obligat singulos. ii. 5, 17 

UniTersitatis debito singuli an obligentur, et 
quatenus. ii. 14, 7 

Voces an naturalia signa. iil 1, 8, 1 



Vocibus (de) meria disputatio cayenda. ii. 

20,23 
Volenti mentiendo an injuria fiat. iii. 1, 14, 1 
Voluntas defuncti pro lege. ii. 7, 3. Qusb 

punibilis, ii. 20, 18. Dei nominatur, ubi 

caussD non apparent. ii. 20, 48, L. Jure 

mutabilis. ii. 11, 2 
Tircp/feXif, figura qualis. iii. 1, 13 
'YvoKpiviv. ii. 13, 21 
Urbes quaedam a Deo excidio damnatsa : qua- 

re. iii. 12, 2, 4. A Salomone Hieromo datss 

quales. i. 3, 12, 3 
Urbium matricum jus in colonias apnd Gno- 

cos. i. 3, 21, 1 
Usucapio locum non habet inter duos popu- 

lofl aut regcs. ii. 4, 1. Imo. ibid. § 2,4 
Usun» quo jure retitae. ii. 12, 20, 1, 3. Ve- 

titn lege Hebraea. ibid. Not. 3. Christianis 

iUicitae. ibid. Crimen quibus caaibus non 

admittatur. ii. 12, 21 
Usuras (circa) legum civilium efficacia. iL 12, 

22. Hollandicum jus circa iptas. ibid. 
Usus auctoritas in explicandis legibus. L 2, 

9, 1. Berum naturalis. ii. 2, 2, 1. Rei in 

abusu consistens eestimabilis extra rem. iL 

12, 20, 2 
Uti opera oblata licet, etsi offerenti illicita» 

iii. 1,21, 22, & 2, 26, 5,1 
Utilitos publica alienando bona subditornm 

pacis causa, quo sensu requiratnr. iii. 20, 7, 

1, & 10, 1 
Utilitas belligeranti ex abstinentia popula- 

tionum. iii. 12, 8, 1 
Utilitatis innoxisa jus. ii. 2, 11 
Uxor in corpns mariti jus habet ex lege eran- 

gelica, ii. 5, 9, 2. Kem vindicat, emtam 

pecunia sua, quam repetere potuisset. iL 

10, 2, 2 
Uxores, an plures habere licitum ait: qni 

plures habuerint, qui una contenti; et an 

licitum sit eas deserere. ii. 5, 9« 1, 2, 4 



X. 

Xerxis ct Artabarzanis controversia. iL 7, 29 
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